
CHOICE-OF-LAW OF CONTRACTS: A SUMMARY
REFERENCE TO THE SITUATION IN GEORGIA

By FRANCISCO FIGUEROA*

One of the oldest subjects of the law of conflict of laws, the law of
contracts, is still considered by courts and writers as one of the most
complex and unsettled.'

The orthodox rules set forth by Professor Joseph H. Beale, derived
from the vested rights doctrine, were intended to have the qualities of
uniformity, predicability, and ease of application. The first
Restatement of Conflict of Laws,' published in 1934, adhered to this
theory and in choice-of-law of contracts offered a group of rules that
were supposed to have the above-mentioned qualities. It provided (a)
that the issues of validity are determined by the local law of the place
of contracting, (lex loci contractus) which was the place where the last
act necessary under the forum's rules of offer and acceptance occurred
to give the contract binding effect (assuming hypothetically, that the
local law of the place where the act occurred rendered the contract
binding)3 and (b) that issues of performance are determined by the local
law of the place of performance (lex loci solutionis).

Notwithstanding the criticism received by the vested rights theory
since its enunciation,5 the deceptively simple rules of the First
Restatement have been invoked by the state courts for years and it may
be said that a large number of jurisdictions continue to give lip service
to the orthodox rules, although not applying them in practice. Some
courts have identified the mechanical formula as "the definitely
worded, but often artifically applied doctrine of lex loci contracti.' '

* Professor of Law, Walter F. George School of Law, Mercer University LL.B., Tulane
University, 1934; D.C.L., University of Havana, 1938.
1. "The problems presented by contracts in the Conflict of Laws have been troublesome to

the courts and there is here the least agreement, even upon the most fundamental points." C.
CARNAHAM, C. TAINTOR, R. BROWN AND F. HARPER, CONFLICT OF LAWS 361 (1950). See also
H. GOODRICH HANDBOOK OF THE CONFLICT OF LAWS 200 (4th ed. by E. SCOLES 1964); R.
LEFLAR, AMERICAN CONFLICTS LAW 355 (1968); G. STUMBERG, PRINCIPLES OF CONFLICT OF

LAWS 225 (3d ed. 1963) and RESTATEMENT (SECOND) CONFLICT OF LAWS, CONTRACTS § I. The
Nature of the Subject (Proposed Official Draft, Part II, 1968).

2. RESTATEMENT OF CONFLICT OF LAWS (1934).
3. Id. § 332. It is sometimes difficult to determine where the last event necessary to make a

valid contract occurs.
4. RESTATEMENT OF CONFLICT OF LAWS § 358 (1934).
5. Cook, The Logical and Legal Bases of the Conflict of Laws, 33 YALE L.J. 457 (1924);

Lorenzen, Validity and Effects of Contracts in the Conflict of Laws, 30 YALE L.J. 565 (1921),
31 YALE L.J. 53 (1921).

6. Fricken v. Isbrandsten Co., 151 F. Supp. 408 (S.D.N.Y. 1957).
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There are several primary objections to the original Restatement's
mechanical or easy formula. One is that the place of making often is
purely fortuitous and standing alone should not be regarded as a
controlling factor.' The rigid application of the rule frequently would
lead to unjust results foreign to the expectation of the parties. The place
of performance, although a more relevant contact, if not limited to
details of performance, could also lead to unwanted and unjust results,
as could happen when at the time of contracting it is either uncertain
or unknown when performance by a party is to be divided more or less
equally among two or more states with different local law rules as to
the particular issue.8 There are many different kinds of contracts and
issues, and a contract may have many relationships to two or more
states. More than one state law may be controlling on different
questions. An oversimplified rule in this complex area of choice-of-law
will prove to be misleading.9 In contract law the intent of the parties
and compliance with their justified expectations is an important
element. However, the original Restatement did not acknowledge any
power in the parties to choose the applicable law, even though such
choice by the parties would furnish certainty and predictability to the
transaction. 0 Mechanical rules are so rigid that they permit no effect
to policy considerations." In practice the mechanical rule has lacked
certainty and predictability in contract cases 2 and the courts have
frequently used the judicial process of characterization, the rule of
validation, public policy, renvoi, or have invoked presumptions in the
absence of proof of foreign law to justify the non-application of the
rigid rule. 3 An analysis of what the courts, in fact, "are and have been
doing" indicates that they are applying the law of the state to which
the parties refer or with which the transaction has its most significant
connection. According to Professor Goodrich, "some courts continue
to do so within the articulation of the older, more conceptualistic
doctrine."' 4 The adoption of the Uniform Commercial Code by all

7. G. STUMBERG, PRINCIPLES OF CONFLICT OF LAWS 231 (3d ed. 1963).
8. RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 188. Comment on Subsection (2). The

place of performance. (Proposed Official Draft, Part II, 1968).
9. H. GOODRICH, HANDBOOK OF THE CONFLICT OF LAWS 200 (4th ed. E. Scoles 1964).
10. Reese, Conflict of Laws and the Restatement Second, 28 LAW AND CONTEMP. PROB. 679,

697 (1963).
II. Kievit v. Loyal Protective Life Ins. Co., 34 N.J. 475, 170 A.2d 22, (1961).
12. Baffin Land Corp. v. Monticello Motor Inn, Inc., 70 Washl2d 293, 425 P.2d 623 (1967).
13. A. EHRENZWEIG, A TREATISE ON THE CONFLICT OF LAWS 458, (1962): "Properly and

reasonably, courts of all countries and all ages, with a few clearly definable exceptions, have
tended to hold the parties validating intent and thus held bargain contracts valid under any
'proper law'."

14. H. GOODRICH, HANDBOOK OF THE CONFLICT OF LAWS 202 (4th ed. E. Scoles 1964).

[Vol. 21



CHOICE-OF-LA W

states, and in particular the adoption of Section 1-105 requiring the
courts to apply the law of the state to which the transaction, covered
by the code, bears "an appropriate relation," marks a departure from
the lex loci contractus and is suggestive of the significant relationship
approach ."5

Consequently, a trend by the courts in this area away from the
concepts of place of making and place of performance towards more
flexible approaches better adapted to deal with the increasing number
of contracts with multistate aspects has been experienced. 6

Different theories or approaches have been advanced as preferable
formulas to solve choice-of-law contracts problems. Most of the
proponents of the new approaches state that they reflect what the
courts have been doing in fact, although not what they have been
saying.

RULE OF VALIDATION

A contract should be upheld whenever possible, as parties freely
entering into a contract intend their agreement to be valid. 17 Many
courts 8 have supported the policy of upholding contractual obligations
entered upon equal terms and assumed in good faith if the contract is
valid under the law of any jurisdiction having significant connection
with the contract. Professors Lorenzen" and Stumberg0 recognized this
principle, and Professor Ehrenzweig is at present its principle
advocate."' The Restatement Second admits its importance when it

15. General Electric Credit Corp. v. H.A. Heintz Construction Co., 302 F. Supp. (D. Ore.
1969); Ideal Structure Corp. v. Levine Huntsville Dev. Corp. 251 F. Supp. 3 (N.D. Ala. 1966);
Baffin Land Corp. v. Monticello Motor Inn, 70 Wash. 2d 293,425 P.2d 623 (1967).

16. H. GOODRICH, HANDBOOK OF THE CONFLICT OF LAWS 215 (4th ed. E. Scoles 1964).
17. A. EHRENZWEIG, A TREATISE ON THE CONFLICT OF LAWS 462, (1962).
18. Kossick v. United Fruit Co., 365 U.S. 731, (1961), rehearing denied 366 U.S. 941, (1961).

See also A. EHRENZWEIG, A TREATISE ON THE CONFLICTS OF LAWS 467 (1962) and LEFLAR,

AMERICAN CONFLICTS LAW 364, 368 (1968).
19. Lorenzen, Validity and Effects of Contracts in Conflict of Laws, 30 YALE L.J. 565,

(1921), 31 YALE L.J. 53, (1921).
20. G. STUMBERG, PRINCIPLES OF CONFLICT OF LAWS 237-239 (3d ed. 1962).
21. A. EHRENZWEIG, A TREATISE ON THE CONFLICT OF LAWS, 465,466:

The vast majority of the decisions that have purported to rely, and that have therefore
been cited as relying, in any one of the so-called imperative rules of contracting,
performance or intention, will be found to belong in one of the following categories:
(I) cases in which there was no difference, existing or alleged, between any of the
potentially applicable laws, (2) cases in which the applicable law was expressly or
impliedly agreed upon without court interference, (3) cases in which there was no
question of choice-of-laws presented at all, and finally (4) cases involving questions of
procedure, in which the law of the forum could have been applied without the detour

19701



MERCER LAW REVIEW

considers the protection of the justified expectation of the parties as one
of the factors relevant to the choice of the applicable rule of law.
However, agreeing in this respect with the Restatement Second,
Professor Leflar thinks the rule of validation is not itself the basic
policy.2

THE LAW EXPRESSLY OR IMPLIEDLY INTENDED BY THE PARTIES

It is a natural and proper approach in the field of contracts to
respect the autonomy of the parties and their expectations when they
have expressly chosen the law to be applied to their contract. The
Restatement Second recognizes that the parties have such power
subject to certain limitations. 2' This view is also supported by the
Uniform Commercial Code which provides in Section 1_10525 that the
parties can choose the local law of a state which bears a reasonable
relation to the transaction.

The more serious objections to this approach are directed to the
second part of the formula referring to the implied or tacit intention
of the parties which has to be presumed by the court. The criticism has
been made that this aspect of the formula favors judicial manipulation
by the forum in its effort to ascertain from the agreement what law
the parties had in mind. The court "is apt to construct the intention
for itself and to adopt what in effect amounts to a rule that the contract
is governed by the laws that the parties should have intended if the
court had been there to give advice. ' 2 Consequently, this aspect of the
"intention" formula lacks the degree of certainty necessary to guide
the parties before the particular case is decided by the court.

THEORY OF GOVERNMENTAL INTERESTS

The late Conflicts scholar Brainerd Currie, exponent of the
governmental interest theory, believed that the resolution of the

through conflicts rules purportedly governing the contract. Almost all of the remaining
cases can be rationalized under what I have proposed to call the Rule of
Validation . ..

22. RESTATEMENT (SECOND) CONFLICT OF LAWS § 6(2)(d) (Proposed Official Draft, Part I,
1967).

23. R. LEFLAR, AMERICAN CONFLICTS LAW 378 (1968):
The preference for sustaining contracts is not itself the basic policy; it is merely the
manifestation of more basic policies which are embodied in the whole list of relevant
choice-influencing considerations.

24. RESTATEMENT (SECOND) CONFLICT OF LAWS § 187 (Proposed Official Draft, Part II,
1968).

25. GA. CODE ANN. § 109A-1-105 (Rev. 1962).
26. G. STUMBERG, PRINCIPLES OF CONFLICT OF LAWS, 234, 235 (3d ed. 1963).

[Vol. 2 1



CHOICE-OF-LA W

conflicting interest of two sovereign states is a political function of a
very high order and one that courts are not equipped to perform,
"except as in so doing it furthers the interest of the state that created
it."'2 7 "It is no part of the duty of a court to subordinate domestic
interests to those of a foreign state." For Currie, it is a function that
corresponds predominantly to state legislatures in a democracy. For
that reason he thought that when interests of two states are clearly in
conflict, the obvious and constitutional course is for the forum to apply
its own law.28

It has been said, however, that governmental interests is an
important factor, but that it should be taken into account with the
other relevant choice-influencing considerations. 29 We are being
reminded that "The United States Supreme Court has regularly
weighed competing state interests and considered policy factors in
determining constitutional limitations on state choice-of-law rules." 3

Also, in the United States there are national governmental interests
that transcend state interests, and "important governmental interests
are in many respects interstate and international in their legal
identification." ' 3' Leflar offers as examples human rights, the security
of transactions, the protection of property, maintenance of interstate
and international order, and assurance of relief against harms
unjustifiably inflicted. They include all choice-influencing
considerations that may be relevant in any choice-of-law case. He
believes that these large considerations sometimes should override a
local governmental interest.3 2

Professor Ehrenzweig, although agreeing with Currie's recognition of

27. Currie, The Disinterested Third State, 28 LAW & CONTEMP. PROB. 755, 767 (1963).
28: See E. CHEATHAM, E. GRISWOLD, W. REESE AND M. ROSEMRERG, CASES AND MATERIALS

ON CONFLICT OF LAWS 477-78 (5th ed. 1964); wherein Professor Currie summarized his approach.
A list of Professor Currie's writings appear in DuKE L.J. (1966).

29. R. LEFLAR, AMERICAN CONFLICT LAWS, 245, 329, 372 (1968); Professor Leflar lists as
choice-influencing considerations the following:

(a) Predictability of results;
(b) Maintenance of interstate and international order;
(c) Simplification of the judicial task;
(d) Advancement of theforum's governmental interests;
(e) Application of the better rule of law.

30. Id. at 137.
31. R. LEFLAR, AMERICAN CONFLICT LAWS 139 (1968 ); supra note 29 at 138 and 139.
32. R. LEFLAR, AMERICAN CONFLICT LAWS 139 (1968). For Professor Leflar's comments on

Professor Currie's "governmental interests" theory see § 62 of the above-cited work. See also
Hill Governmental Interest, a Reply to Professor Currie, and the Conflict of Laws 27 U. CHI.

L. REV. 463 (1960). For Currie's rejoinder see The Verdict of Quescent Years: Mr. Hill and the
Conflict of Law, 28 U. CHI. L. REv. 258 (1961).
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the primacy of forum law, does not agree that the forum law is
applicable whenever the forum can claim, at least, a competing interest.
He does not consider governmental interest a useful tool "outside the
constitutional area where such interest may be recognized or
established by congressional or judicial fiat." Otherwise, "conflicts law
is private law . . . . Any General test involving a government as such,
even though only in terms, is therefore open to objections at the
outset." An important objection to a theory applying the law of the
forum is that it will stimulate forum shopping, a practice that even
sensible rules of jurisdiction and of forum non conveniens will be
unable to prevent effectively.

PRINCIPLES OF PREFERENCE

Professor David F. Cavers has for years maintained that the
selection of governing law ought to be a process of choice between rules
of law rather than a choice between jurisdictions. The courts must
evaluate the rules after ascertaining the underlying policies and interests
thought to be regulated. Such evaluation should be one of the
important factors that affects the choice-of-law decision. Using that
process of evaluating policy factors, he has formulated two principle
rules in the field of contracts which he calls "principles of preference",
and would have the courts use them as guides to choice-of-law
decisions .31

He suggests the first principle of preference 35 when the protective
state refuses to avoid the conflict and does not give a restrictive reading
to the reach of its law confining its application to intrastate
transactions. The second principle of preference 36 seeks to give a limited
scope to the parties autonomy in choice-of-law.

33. A. EHRENZWEIG ON CONFLICT OF LAWS 349, 350 (1962). For his general comments on
Currie's governmental interest theory see § 62.

34. D. CAVERS, THE CHOICE-OF-LAW PROCESS 8-12, 181-203 (1965).
35. Where the purpose of providing protection from the adverse consequences of

incompetence, heedlessness, ignorance, or unequal bargaining power, the law of a state
has imposed restrictions on the power to contract or to convey or encumber property,
its protective provisions should be applied against a party to the restricted transaction
where (a) the person protected has a home in the state (if the law's purpose were to
protect the person) and (b) the affected transaction or protected property interest were
centered there or, (c) if it were not, this was due to facts that were fortuitous or had
been manipulated to evade the protective law. id. at 18 I.

36. If the express (or reasonably inferable) intention of the parties to a transaction
involving two or more states is that the law of a particular state which is reasonably
related to the transaction should be applied to it, the law of that state should be applied
if it allows the transaction to be carried out, even though neither party has a home in

[Vol. 21
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RESTATEMENT SECOND: THE MOST SIGNIFICANT RELATIONSHIP

Finally, because of dissatisfaction with the mechanical rules of the
first Conflict-of-Laws Restatement derived from the vested rights
doctrine, the American Law Institute started discussions in 1950 which
led to the publication of tentative drafts of the Restatement Second
which is about to appear in final form. The proposed Official Draft,
Part II, published May 1, 1968, contains the chapter on contractsY.3

The chapter on contracts expressly rejects the vested rights doctrine
recognizing that it has not prevailed in the courts. It announces that
the original contracts chapter has been changed in four principal ways.

First, the present chapter no longer says dogmatically that the validity
of a contract is governed by the local law of the place of contracting.
Instead, the applicable law is now said to be the local law of the state
which, with respect to the particular issue, has the most significant
relationship to the transaction and the parties (see § 188). Second the
original Restatement did not acknowledge any power in the parties
to choose the applicable law. The present chapter recognizes that the
parties have such power subject to certain limitations (see § 187).
Third, the original Restatement made a sharp distinction between
matters of validity and matters of performance, stating that matters
pertaining to damages, to sufficiency of performance and to excuse
for nonperformance are governed by the local law of the place of
performance rather than by the local law of the place of contracting.
This position has now been abandoned, and in the present chapter all
issues involving contracts are said to be governed by the local law of
the state which, with respect to the particular issue, has the most
significant relationship to the transaction and the parties. Finally, the
original Restatement laid down rules applicable to the entire field of
contracts, and, except with respect to the location of the place of
contracting, made no attempt to distinguish among particular kinds
of contracts. Special rules for particular kinds of contracts are stated
in Title B of this chapter.3

Due to the nature of this comment and the voluminous materials on

the state and the transaction is not centered there. However, this principle does not
apply if the transaction runs counter to any protective law that the preceding principle
would render applicable or if the transaction includes a conveyance of land and the
mode of conveyance or the interest created run counter to applicable mandatory rules
of the situs of the land. This principle does not govern the legal effect of the transaction
on third parties with independent intersts. Id. at 194.

37. RESTATEMENT (SECOND) CONFLICT OF LAWS, (Proposed Official Draft, Part Ill, 1969).
38. RESTATEMENT (SECOND) CONFLICT OF LAWS (Proposed Official Draft, Part II, 1968)

Introductory Note 2, The Changes.
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the subject, no effort is made here to cover in detail this or the other
approaches or formulas advanced in the field of choice-of-law.
Concerning the significant relationship rule in the area of choice-of-law
of contracts, we had rather refer the reader to comments of Professor
Reese, Reporter of the Restatement Second39 and the writings of other
authorities in this field, some of them critical of the Restatement
Second 40

The Restatement Second recognizes that prime objectives of contract
law are to protect the justified expectation of the parties and to make
it possible for them to foretell with accuracy their rights and liabilities
under the contract. It states the rule that, subject to certain limitations,
the parties may choose the law to govern the validity and effect of their
contract." As already indicated, in the absence of an effective choice-
of-law by the parties, the Restatement Second provides that the
governing law is that of the state which, with respect to the particular
issue, has the most significant relationship with the transaction and the
parties under the principles stated under Section 6.42 The Reporter

39. Reese, Conflict of Laws and the Restatement Second. 28 LAW & CONTEMP. PROB. 679
(1963).

40. A. VON MEHREN, AND D. TRAVTMAN 186, 187 (1965).
• . . it is to be observed a continuing tendency of the Restaters to embody in the black
letter artifical generalizations rather than to have the black letter reflect the thinking
underlying judicial solutions of the problem . . . In torts the courts are probably only
now slowly breaking away from the Rules of the first Restatement; in contracts,
however, as has already been suggested, wide agreement never existed. Restatement
Second will come far closer than the old Restatement to rationalizing the cases, but
the structure adopted is not adequate to explain them.

For a critical analysis of the Restatement Second formula see EHRENZWEIG, A TREATISE ON THE
CONFLICT OF LAWS § 123 (1962). See also Weintraub, The Contracts Proposals of the Second
Restatement of the Conflict of Laws-A Critique, 46 IOWA L. REv. 713 (1961).

41. RESTATEMENT (SECOND) CONFLICT OF LAWS, § 187. (Proposed Official Draft, Part II,
1968).

42. Section 188 of the Restatement reads as follows:
(I) The rights and duties of the parties with respect to an issue in contract are
determined by the local law of the state which, as to that issue, has the most significant
relationship to the transaction and the parties under the principles stated in § 6.
(2) In the absence of an effective choice-of-law by the parties (see § 187), the contacts
to be taken into account in applying the principles of § 6 to determine the law
applicable to an issue include:
(a) the place of contracting,
(b) the place of negotiation of the contract,
(c) the place of performance,
(d) the location of the subject matter of the contract, and,
(e) the domicil, residence, nationality, place of incorporation and place of business of
the parties.

These contacts are to be evaluated according to their relative importance with respect
to the particular issue.
(3) If the place of negotiating the contract and the place of performance are in the
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concedes that the rule is too vague to offer firm guidance when contacts
are equally divided between two or more states, but "... no more
definite rule can be stated in view of the relatively unexplored state of
the field and the existing confusion among the authorities.4 3 He points
out that in an area where you have to deal with several different kinds
of contracts and issues a number of rules each directed to a relatively
narrow situation will have to be developed on a case to case basis,
keeping in mind the relevant factors or policies listed in Section 6(2)
of the Restatement Second." Special rules for only a limited number
of contracts can be formulated at this time. 5 In applying the rules of
the Restatement Second the following words of caution from the
Reporter should be kept in mind: ". . . the Restatement cannot
usually do more in the case of contracts which contain no choice-of-
law provisions than to state the general principle of state of most
significant relationship in the black letter rule and then to mention in
the comments the more important considerations that should motivate
the courts in arriving at a decision and in general to give whatever
guidance is possible. At the very least, such black letter rules and
comments will not mislead [the] unwary court or litigant to believe that
the area is governed by well settled rules. . . . Presumably more
definite and precise rules can be stated after more experience has
accumulated. That will be the task of future Restatements. ' 46

The above gives us an idea of the present unsettled state of the rules
for choice-of-law in contract cases in this country. Professor Leflar
feels that such situation "indicates that as far as constitutionality of
contracts-conflicts rules and decisions is concerned, almost anything
goes."47 This is so, provided of course, that the due process of law
clause of the fourteenth amendment is not violated by applying the law
of a state which has no substantial contact with the facts that are
relevant to the choice-of-law issue.48

In view of the lack of agreement among the authorities on what

same state, the local law of this state will usually be applied, except as otherwise
provided in §§ 189-199 and 203.

43. Reese, supra note 39 at 697.
44. RESTATEMENT (SECOND) CONFLICT OF LAWS, § 6 (2) (Proposed Official Draft, Part 1,

1967).
45. RESTATEMENT (SECOND) CONFLICT OF LAWS §§ 189 to 197 (Proposed Official Draft,

Part II, 1968).
46. Reese, supra note 39 at 698, 699.
47. Leflar, Constitutional Limits on Free Choice of Law, 28 LAW & CONTEMP. PROB. 706,

717. See also Clay v. Sun Ins. Office, Ltd., 377 U.S. 179 (1964), Richard v. United States 369
U.S. 1, 15 (1962).

48. Home Ins. Co. v. Dick, 281 U.S. 397 (1930).

1970]



MERCER LAW REVIEW

principles should replace Beal's mechanical formula in this area, and
the fact that the Supreme Court has sparingly exercised its power to
strike down unreasonable choice-of-law rules, it is not surprising to see
courts, sometimes of the same state, applying different rules. 9

However, as already indicated, some writers have observed a trend of
the cases in this country that "seems definitely to forecast the eventual
abandonment of the fixed reference to the place of making or of
performance in favor of the more flexible rule that will enable the
courts to give effective weight to the policy considerations that are
present in the area of contracts."0

THE SITUATION IN GEORGIA

General Considerations

The following references to some areas of the conflict of laws of
contracts in Georgia does not indicate, in my opinion, that the courts,
at least in their language, have yet shown the inclination to join the
policy oriented "modern" trend. Although it could be said that in this
field Georgia decisions predominantly follow the traditional rules, a
summary review of some of the cases will evidence the situation in
Georgia, as is the case in the majority of jurisdictions, is far from
settled.

The frequently stated rule in Georgia has been that the validity,
form, nature, obligation, effect, construction and interpretation of
contracts are to be determined generally by the law of the place where
made. s' Under Georgia law the place of making is where the contract
is delivered, not where it is executed.52 However, where one contract is
made in one state to be performed in another, the law of the latter state

49. Auten v. Auten, 308 N.Y. 155, 124 N.E.2d 99 (1954), which applied the "grouping of
contacts" theory, noted that at times the New York courts have invoked as controlling the place
of making, the place of performance, and intention of the parties.

50. Goodrich, supra note I at 215. See also Fleet Messenger Service, Inc. v. Life Ins. Co. of
No. Am., 315 F.2d 593 (2d Cir. 1963); Richard Dev. Co. v. Staples, 295 F.2d 122 (5th Cir. 1961);
Lummus Co. v. Commonwealth Oil Refining Co., 280 F.2d 915 (Ist Cir. 1960); cert. denied 365
U.S. 911 (1960); Baffin Land Corp. v. Monticello Motor Inn, Inc., 70 Wash.2d 893, 425 P.2d
623 (1967); Peterson v. Warren, 31 Wis.2d 547, 143 N.W.2d 560 (1966); Kievit v. Loyal
Protective Life Ins. Co., 34 N.J. 475, 170 A.2d 22, 32 (1962); Boston Law Book Co. v. Hathorn,
119 Vt. 416, 127 A.2d 120 (1956); Auten v. Auten, 308 N.Y. 155, 124 N.E.2d 99 (1954); Barber
v. Hughes, 223 Ind. 570, 63 N.E.2d 417 (1945).

51. Atkinson Co. v. Finian, 85 Ga. App. 200, 68 S.E.2d 236 (1952); reversed 209 Ga. 113,
70 S.E.2d 762 (1952).

52. Peretzman v. Borochoff, 58 Ga. App. 838, 200 S.E. 331 (1938); Float-Away Door Co. v.
Continental Cas. Co., 372 F.2d 701 (1967); cert. denied 389 U.S. 823 (1967).
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will govern, in conformity with the presumed intention of the parties,
and such law where duly pleaded and proved will be enforced by comity
in this state unless it is contrary to public policy or prejudicial to the
interest of the state.53

The law of the place of performance will also govern in respect to
the rights of the parties as to the mode of performance of the
obligation."

Lex fori governs as to all matters affecting the remedy irrespective
of the intent of the contracting parties. 5 Rules of evidence, the method
of shifting the burden of proof, and the presumption arising from a
given statement of fact are matters affecting the remedy or procedure."

The Supreme Court of Georgia has referred also to the statute of
limitations57 and the Statute of Frauds58 as matters relating to the
remedy. Georgia courts, however, have held periods of limitations a
matter of substance when the statute creating the right limits the
duration for the exercise of such right.5 9 Generally the courts of other
states deal with the Statute of Frauds as substantive, and writers also
consider it to be the preferable rule. 0

To apply the law of the forum, the Georgia courts have used the
judicial process of characterization and invoked the doctrine that the
decision as to whether the question is one of substance or procedure
must be made by the court of the forum in accordance with its own

53. Pecolet Mfg. Co. v. Crescent Textiles, Inc., 219 Ga. 268, 133 S.E.2d 96 (1963); Ulman
v. Magill, 155 Ga. 555, 117 S.E. 657 (1923); Dunn v. Welsh, 62 Ga. 241 (1879); Goodman v.
Nadler, 113 Ga. App. 493, 148 S.E.2d. 480 (1966); GA. CODE ANN. § 102-108 was amended on
March 23, 1963, Ga. Laws, 1963, pp. 188, 205, to read as follows:

When writings or contracts are intended to have effect in this State, they must be
executed in conformity to the laws of this State, excepting wills of personalty of persons
domiciled in another State or Country.

54. Finian v. Atkinson Co., 209 Ga. 113, 70 S.E.2d 762 (1952); Hager v. National German-
American Bank, 105 Ga. 116, 31 S.E. 141 (1898); Vanzant, Jones & Co. v. Arnold, 31 Ga. 210
(1860).

55. Jones v. Andrews, 210 Ga. 706, 82 S.E.2d 503 (1954); Finian v. Atkinson Co., 209 Ga.
113, 70 S.E.2d 762 (1952); Gaffee v. Williams, 194 Ga. 673, 22 S.E.2d 512 (1942); Harrison v.
Citizens & Southern Nat. Bank, 185 Ga. 556, 195 S.E. 750 (1938).

56. Hamilton v. Metropolitan Life Ins. Co., 71 Ga. App. 784, 790, 32 S.E.2d 540, 544 (1944);
Southern R.R. Co. v. Robertson, 7 Ga. App. 154(2), 66 S.E. 535 (1909).

57. Gaffee v. Williams, 194 Ga. 673, 22 S.E.2d 512 (1942); conformed to 68 Ga.App. 299,
22 S.E.2d 765 (1942); Thomas v. Clarkson, 125 Ga. 72, 54 S.E.2d 77 (1906).

58. Finian v. Atkinson Co., 209 Ga. 113, 70 S.E.2d 762 (1952).
59. Whitehead v. Henry, 86 Ga. App. 507, 71 S.E.2d 867 (1952).
60. H. GOODRICH, HANDBOOK OF THE CONFLICT OF LAWS 156, 157 (4th ed. E. Scoles 1964);

R. LEFLAR, AMERICAN CONFLICT LAWS "299-301 (1968); RESTATEMENT (SECOND) CONFLICT OF

LAWS § 141, Comment (b) (Proposed Official Draft, Part II, 1968); 5 ENCY. GA. L. Conflict
of Laws § 26at 300-301.
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policies .6 However, as previously pointed out, the United States
Supreme Court has warned that there may be factual situations where
such tactics would be constitutionally objectionable.6 1

The Uniform Commercial Code has been adopted by Georgia 3 and
all the other states but one. Section 1-105(1)(2) of the Code 4 sets forth
certain choice-of-law rules. It is, therefore, to be expected that by the
application of that section, choice-of-law problems concerning
multistate commercial transactions will rise less frequently.

Except in the five situations specifically indicated by subsection (2),
where the law of a particular jurisdiction is to be applied by all the
states that have adopted the code because a third party is likely to be
involved, the parties to a multistate commercial transaction may by
agreement designate the governing law, provided that their transaction
bears a reasonable relation to the state whose law is selected." The
comment to Section 1-105 of the code states that "in general, the test
of 'reasonable relation' is similar to that laid down by the Supreme
Court in Seaman v. Philadelphia Warehouse Co., 274 U.S. 403, 47
S.Ct. 626, 71 L. Ed. 1123 (1927). Ordinarily the law chosen must be
that of a jurisdiction where a significant enough portion of the making
or performance of the contract is to occur or occurs. 6 6 The parties will
be expected to act in good faith and will be permitted to select the law
of the state that has a normal relation or connection with the
transaction.

Concerning the validity and effect of the stipulation by the parties
as to governing law, it has been stated that Georgia courts "have not
ruled squarely on the propriety of an agreement between contracting
parties altering the usual conflict rules.1 67 It is to be expected that in
insurance cases, for example, such stipulation will be carefully
scrutinized in order that the rights of the insured be properly
protected.68

61. Gaffee v. Williams, 194 Ga. 673, 22 S.E.2d 512 (1942); conformed to 68 Ga.App. 299,
22 S.E.2d 765 (1942).

62. John Hancock Mut. Life Ins. Co. v. Yates, 299 U.S. 178 (1936).
63. GA. CODE ANN. tit. 109A. (Rev. 1962) Effective date of April I, 1963, and repeals therein

were postponed until January 1, 1964.
64. GA. CODE ANN. § 109A-1-105 (I) (2) (Rev. 1962).
65. GA. CODE ANN. § 109A-l-105 (1) (Rev. 1962). For a discussion of this point see Tuchler,

Boundaries to Party Autonomy in the Uniform Commercial Code: A Radical View, I I ST. Louis
L.J. 180 (1967); Nordstrum and Ramerman, The Uniform Commercial Code and the Choice of
Law, DuKE L.J. 623 (1969).

66. 1962 Official Text with Comments of the UNIFORM COMMERCIAL CODE p. 16. The
American Law Institute, National Conference of Commissioners on Uniform State Laws (1963).

67. 4 ENCY. GA. L. Uniform Commercial Code § 9.
68. Metropolitan Life Ins. Co. v. Benton, 56 Ga.App. 298, 192 S.E. 520 (1937).
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Yet, although a Georgia statute provides that "laws made for the
preservation of public order or good morals cannot be done away with
or abrogated by an agreement," it adds, "but a person may waive or
renounce what the law has established in his favor, when he does not
thereby injure others or affect public interest.""

Also,.a federal district court in Georgia has stated that an
instrument can be construed with reference to a foreign statute, if the
intent of the parties is evidence from the instrument itself without the
aid of extrinsic evidence.70 There are also instances where Georgia
courts and federal courts sitting in the state have given effect to choice-
of-law provisions by the parties to a contract when not entered with
the intention to evade or violate the law and when such is not against
the public policy of the state.7'

With this background, and the fact that Restatement Second of
Conflict of Laws72 also favors party autonomy and recognizes the
power of the parties to a contract to choose the applicable law subject
to certain limitations, it seems reasonable to expect that the Georgia
courts will follow generally that approach with the limitations already
indicated in their decisions, in the Uniform Commercial Code, and
those suggested in the Restatement Second. This would be in harmony
with the principal objectives of contract law, to protect the justified
expectation of the parties and to permit them to foretell what will be
their rights and liabilities under the contract.

The other important aspect of Section 1-105(1) deals with the
situation wherein the parties may choose not to exercise their option
to choose the law and the transaction is not covered by subsection (2)
of Section 1-105. It provides that the Uniform Commercial Code
applies to transactions bearing an "appropriate" relation to the state.

In the not too frequent cases in which a particular section of the

69. Young v. John Deere Plow Co., 102 Ga. App. 132, 115 S.E.2d 770 (1960).
70. Paret v. Bryson, F.Cas. (No. 10,710), 2 West. Jur. (1868); See also Jenkins v. Morgan,

100 Ga.App. 561, 112 S.E.2d 23 (1959).
71. Barzda v. Quality Courts Motel, Inc., 386 F.2d 417 (5th Cir. 1967) (Franchise

Agreement); Pecolet Mfg. Co. v. Crescent Textiles, Inc., 219 Ga. 268, 133 S.E.2d 96 (1963)
(Arbitration); Byrd v. Equitable Life Assur. Soc'y., 185 Ga. 628, 196 S.E. 63 (1938) (Usury);
Missouri State Life Ins. Co. v. Lovelace, I Ga.App. 446, 58 S.E. 93 (1907) (Franchise
Agreement).

72. RESTATEMENT (SECOND) CONFLICT OF LAWS. (Proposed Official Draft, Part II, 1968)
[Introductory Note 2 and § 1871.

73. See 16 AM. JUR.2d Conflict of Laws § 46 (1964). See also Beck & Gregg Co. v. Southern
Surety Co., 44 Ga.App. 518, 162 S.E. 405 (1931); Tillman v. Gibson, 44 Ga.App. 440, 161 S.E.
630 (1931); Barzda v. Quality Courts Motel, Inc., 386 F.2d 417 (5th Cir. 1967). RESTATEMENT
(SECOND) CONFLICT OF LAWS § 187. (Proposed Official Draft, Part II, 1968).
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Uniform Commercial Code has been differently enacted by the state
legislature or has been differently interpreted by state courts, the
application of this section may present certain problems in practice.
The section as drafted appears forum oriented, however, some writers
are of the opinion that since the code has been almost unanimously
adopted by the states, the forum oriented approach has no real purpose
and its goal should be to provide a rational basis for the solution of
true conflict cases74 away from a purely vested right approach.

There are decisions of other jurisdictions interpreting the language
"appropriate relations" of subsection I of Section 1-105 of the
Uniform Commercial Code, "as meaning essentially the same as the
more common phrase significant contacts."7 A federal court in
Alabama interpreted the enactment of that section as marking the
adoption by the state of the significant contact approach and the
abandonment of the vested right theory.76

Maybe Georgia courts will soon have the opportunity to decide this
interesting and basic point when the proper case comes up for decision.
No definite indication as to a possible change of approach may yet be
gathered from the published cases.

More as an illustration of the law of Georgia in this area than as
an exhausting review of all cases in the field of conflict of laws of
contracts, we will call attention to the approach followed by state
decisions concerning some specific contracts.

CONTRACTS RELATING TO REAL PROPERTY

Generally, contracts relating to real property are governed by the law
of the place where the property is situated. Excepted from such rule are
those contracts which while relating to real property do not directly
affect the title to or an interest in the property itself but are purely
personal.

From particular aspects of the problem decided by Georgia cases77

and broad statements consistently made by the courts7 8 it appears that

74. Nordstrom, Choice of Law and The Uniform Commercial Code, 24 OHiO ST. L.J. 364,
374 (1963).

75. General Electric Credit Corp. v. R.A. Heintz Const. Co., 302 F. Supp. 958 (D. Ore.
1969).

76. Ideal Structure Corp. v. Levine Huntsville Dev. Corp., 251 F. Supp. 3 (N.D. Ala. 1969).
77. Sims v. Jones, 158 Ga. 384, 123 S.E. 614 (1924).
78. Florida Blue Ridge Corp. v. Tenn. Elec. Power Co., 106 F.2d 913 (5th Cir. 1939), cert.

denied, 309 U.S. 666 (1939); Sears v. Minchew, 212 Ga. 417, 93 S.E.2d 746 (1956); Sims v. Jones,
158 Ga. 384, 123 S.E. 614 (1924); Chidsey v. Brookes, 130 Ga. 218, 60 S.E. 529 (1908); Kollock
v. Webb, 113 Ga. 762, 39 S.E. 339 (1901); Kerr v. White, 52 Ga. 362 (2) (1874).
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the above principle or rule prevails in Georgia. Lex Loci rei sitae
governs in regard to formalities,79 construction,80 capacity,"' validity,
nature, and legal effect.8

In Sims v. Jones83 the Supreme Court of Georgia said: "We are of
the opinion the lex loci rei sitae controls as to the effect that all
instruments executed out of the state have on real estate located in this
state. 81 The present contract is to be construed according to the lex rei
sitae, or according to the law where the property is located. ' 85 This
case also cited with approval statements appearing in encyclopedias
and made in decisions supporting a general application of the principle
that the situs of the property governs except in cases of personal
obligations or covenants. The same court in Sears v. ifinchew, 8 a case
concerning land situated in Georgia, stated:

It is a sound principle of law that title and disposition of land are
exclusively subject to the laws of this State, and Georgia alone can
prescribe the method by which title can pass from one person to
another. This general principle includes all rules that govern the
descent, alienation and transfer of such property and the validity,
effect and construction of wills and other conveyances. The above
general principle being in effect in this state.87

And in Kolock v. Webb88 the court declared: "... we incline to the
opinion that, as both the grantor and the grantee in the deed were
domiciled in the state of New York at the time it was executed, and
the property upon which it was operative was located in that state, the
validity and effect of the contract must be determined by the laws of
New York, notwithstanding its actual execution may have taken place
in the state of Georgia. 88

Land in Georgia may be freely conveyed by deed executed elsewhere

79. Florida Blue Ridge Corp. v. Tenn. Elec. Power Co., 106 F.2d 913, (5th Cir. 1939) cert.
denied 309 U.S. 666 (1939).

80. Sears v. Minchew, 212 Ga. 417, 93 S.E.2d 746 (1956); Sims v. Jones, 158 Ga. 384, 123
S.E. 614 (1924).

81. Sims v. Jones, 158 Ga. 384, 123 S.E. 614 (1924).
82. Sears v. Minchew, 212 Ga. 417, 93 S.E.2d 746 (1956); Kollock v. Webb, 113 Ga. 762,

39 S.E. 339 (1901).
83. Sims v. Jones, 158 Ga. 384, 123 S.E. 614 (1924).
84. id. at384, 123S.E. at616.
85. Id. at 384, 123 S.E. at 617.
86. Sears v. Minchew, 212 Ga. 417, 93 S.E.2d 746 (1956).
87. Id. at 417, 93 S.E.2d at 747.
88. Kollock v. Webb, 113 Ga. 762, 39 S.E. 339 (1901).
89. Id. at 762, 39 S.E. at 342.
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if the deed in form and substance complies with the Georgia law of
deeds.90

CONTRACTS RELATING TO MOVABLES.

At one time, the rule was stated that personal property had no
locality and was governed by the domicile of the owner. The trend
lately has been to disregard the fiction that movables follow the person,
mobilia sequntur personan, and to recognize the actual situs of the
property at the time of the transaction to indicate the law that would
determine the creation and transfer of interests in chattels.9

Still, a distinction must be recognized between a transaction which
creates an interest in the chattel, where the law of the situs would
govern, and a personal agreement between the parties in which a
foreign chattel is the subject matter that would be governed by the
proper law of the contract."

There remain situations in which, for the sake of convenience,
reference is made to the law of the owner's domicile to determine what
interests arise in chattels upon certain events93 i.e. matrimonial property
interests and an intestate and testamentary succession to chattels. The
courts also make use of the characterization technique to refer chattel
cases to the law governing contracts.9 4

Still a more recent development espoused by the Restatement
Second9" is away from a strict application of the situs rule and towards
the more fluid concept of contacts or significant relationship of the
particular issue to the parties, the chattel, and the conveyance. Yet,
even the Restatement admits that greater weight will usually be given
to the location of the chattel at the time of the conveyance than to any
other contact in determining the state of the applicable law,9" and limits
its contractual significant relationship approach to controversies

90. Florida Blue Ridge Corp. v. Tenn. Elec. Power Co., 106 F.2d 913 (5th Cir. 1939) cert.
denied 309 U.S. 666 (1939).

91. 16 AM. JUR. 2d Conflicts of Laws §§ 29, 30 (1964).
92. H. GOODRICH, HANDBOOK OF THE CONFLICT OF LAWS 304 (4th ed. E. Scoles 1964).
93. R. LEFLAR, AMERICAN CONFLICT LAWS § 355 (1968).
94. Id. at § 177. As it concerns intangible personal property, such as evidence of debt and

other choses in action, it has generally been stated that it follows the person, and has the situs at
the domicile of the creditor, if it is for the purpose of collection. See Severnoe Sec. Corp. v.
London and Lancashire Ins. Co., 255 N.Y. 120, 174 N.E.299 (1931) rehearing denied 255 N.Y.
631, 175 N.E. 345 (1932); Birdseye v. Baker, 82 Ga. 142, 7 S.E. 863 (1888); Chavala Co-op Inc.
v. Hortman, 93 Ga. App. 505, 92 S.E.2d 236 (1956).

95. RESTATEMENT (SECOND) CONFLICT OF LAWS § 244 (Proposed Official Draft, Part III,
1969).

96. Id. at § 244(2).
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relating to interests in a chattel between parties to a single inter vivos
transaction. Restatement Second will still apply the law of the state
where the chattel was at the time of the conveyance or the creation of
the lien or encumbrance, where it concerns the effect.of the conveyance
upon a pre-existing interest in a chattel of a person who was not a party
to the conveyance. 97

Due to the widespread adoption of the Uniform Commercial Code
containing rules which determine most issues arising from the
nongratuitous transfer of interests in movables, including secured
transactions, it should be expected that choice-of-law problems
involving them will arise in the interstate area less frequently.

Concerning the Uniform Commercial Code recently adopted in
Georgia, 8 the Court of Appeals of Georgia has said "The Commercial
Code is designed to apply to all commercial transactions in personal
property within the state, (see GA. CODE ANN. §§ 109A-1-102, 109A-
2-102, 109A-9-102) but recognizes and contemplates that some
transactions are to be governed by the laws dealing with special cases
of property e.g., see GA. CODE ANN. § 109-9-302 (3), (4),"99 for
example, motor vehicles which are governed by the Georgia Motor
Vehicle Certificate of Title Act. 00 Also, it should be kept in mind that
there are issues not regulated by the Commetcial Code, e.g., capacity
to contract. For that reason, some existing case law continues to have
validity.

The Georgia cases are too inconclusive to permit a definite statement
as to the law effecting the different issues concerning inter vivos
transfers of tangible movables, although the impression is gathered that
generally they follow the lex loci contractus rule.''

It should be pointed out, however, that there are statements and
holdings by Georgia courts still applying the lex domicili of the owner.
An interesting illustration of the difficulties experienced in the area of
choice-of-law of contracts by the courts is the following language of
the Georgia Supreme Court in Clark v. Baker:'02 "Much of the

97. Id. § 245, § 253.
98. GA. CODE ANN. tit. 109A (Rev. 1962).
99. Wooden v. Michigan Nat. Bank, 117 Ga. App. 852, 162 S.E.2d 222 (1968).
100. GA. CODE ANN. § 68-4A (Rev. 1967).
101. 5 ENCY. GA. L. Conflict of Laws § 31; Anglo.-Am. Mills Co. v. Dingier, 8 F.2d 493

(N.D. Ga. 1921); Ellington v. Harris, 127 Ga. 85, 56 S.E. 134 (1906); Atlantic Phosphate Co. v.
Ely, 82 Ga. 438, 9 S.E. 170 (1889); Newton v. Coe-Mortimer Co., 20 Ga. App. 736, 93 S.E.
235 (1917).

102. Clark v. Baker, 186 Ga. 65, 196 S.E. 750 (1938). In 1952, the Fifth Circuit Court of
Appeals, in Seiden v. Southland Chemilles', 195 F.2d 899, 906, applied the rule followed by Clark
v. Baker to reach the conclusion that the Georgia law establishes the situs of corporate stock as
the domicile of the owner.
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confusion in this branch of the law would not, it is submitted, exist if
the courts would merely follow the controlling principle and cease to
create exceptions, followed by limitations on the exceptions, and then
undertake to distinguish the refinements; but instead to follow the
course mapped out centuries ago, to wit, that as to contracts affecting
realty the law of the state where the land lies will be applied, and to
all kinds of personal property, it is governed by the lex domicili of the
owner."

CONTRACT FOR THE RENDITION OF SERVICES

It has been suggested by the Restatement Second that in the absence
of an effective choice-of-law by the parties, contracts for rendition of
services should be governed by the local law of the state wherein the
contract requires that the services, or a major portion of the services,
be rendered.' However, Georgia cases on this point do not seem to
be basing their decisions particularly on the place where the contract
requires that the services be performed. They simply appear to be
applying the traditional place of making and place of performance
rules followed with respect to contracts in general.

Pratt v. Sloan'i0 is cited in the Reporter's Note to Section 196 of
the Restatement Second 10 5 as an instance where the rule suggested by
the Restatement was applied. Yet, a reading of the case seems to
indicate that the court was following the traditional rule. It expressly
invoked in the decision the principle that "Where a contract is made
in one state to be performed in another, the laws of the latter state will
govern as to the validity, nature, obligation and construction of the
contract..

In another case, Finian v. Atkinson, 107 where an oral contract of
employment was entered in Georgia by Georgia residents to be
performed in the state of Washington, the court reiterated its adherence
to the traditional rule, even citing. the original Restatement, 08 but
avoided application of the law of the place of performance by invoking

103. RESTATEMENT (SECOND) CONFLICT OF LAWS § 196. (Proposed Official Draft, Part II,
1968).

104. Pratt v. Sloan, 41 Ga. App. 150, 152 S.E. 275 (1930).
105. RESTATEMENT (SECOND) CONFLICT OF LAWS § 196. (Proposed Official Draft, Part II,

1968) [Reporter's Note].
106. Pratt v. Sloan, 41 Ga. App. 150, 152 S.E. 275 (1930). See also, STUMBERG, PRINCIPLES

OF CONFLICT OF LAWS 232, 233 (1963).
107. Finian v. Atkinson Co., 209 Ga. 113, 70 S.E. 2d 762 (1952).
108. RESTATEMENT, CONFLICT OF LAWS § 334 (1934).
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a procedural characterization, thus applying the Georgia forum law.
This case has been cited by Goodrich as an example where the court
while using the traditional place of making and procedural
characterization rule, in fact, applied the law of the state of the most
significant interest.' °" The case also could have been explained under the
Rule of Validation, a prime objective of contract law being to protect
the justified expectation of the parties who naturally expect and intend
that their contract will be valid and enforceable." 0 The Restatement
Second reference to Pratt v. Sloan and Goodrich's comment
concerning Finian suggest that we should often look at the actual
holding rather than judicial language. This is another instance of the
unsettled state of the area of conflict of laws of contracts and how
difficult it is to give in this field a wholly accurate estimate of the law
even within a particular jurisdiction.

INSURANCE CONTRACTS

In the area of conflict of laws of insurance contracts, Georgia
appears to follow also the traditional rule that the lex loci contractus
governs as to all substantive matters. At least, statements to that effect
have been reiterated by its courts."' It views the place of making as
the state wherein the contract is delivered, not where it is executed." 2

The rule has been followed even in a fire insurance case where the situs
of the risk was not located in the state where the contract was made,
dated, and delivered. The statement was made in that case by the court
that "Fire insurance is a purely personal contract. The location of the
property insured is not conclusive in fixing the law the parties intended
to contract under.""' 3 This is contrary to the Restatement Second
approach that in contracts of fire, surety, or casual insurance, the law
of the situs of the risk should apply."'

109. GOODRICH, CONFLICT OF LAWS 214, 215 (4th ed. E. Scoles 1964); "Characterization has

appeared to be the decisive judicial process in many contract cases, as well as in other type of
cases, often covering up the real reason for the decision." LEFLAR, AMERICAN CONFLICT LAWS
352 (1968).

110. EHRENZWEIG, A TREATISE ON THE CONFLICT OF LAWS § 175-184 (1962).
Ill. Float-Away Door Co. v. Continental Casualty Co., 372 F.2d 701 (5th Cir. 1967) cert.

denied 398 U.S. 823, (1967), Coffin v. London and Edinburgh Ins. Co., 27 F.2d 616 (N.D. Ga.
1928); Hamilton v. Metropolitan Life Ins. Co., 71 Ga. App. 784, 32 S.E.2d 540 (1944); Missouri
State Life Ins. Co. v. Lovelace, I Ga. App. 446, 58 S.E. 93 (1907).

112. Pink, v. A.A.A. Hwy. Express, Inc., 191 Ga. 502, 513-514, 13 S.E.2d 337, 344 (1941).
affd. 314 U.S. 201 (1941); Iowa State Travelers Mut. Ass'n. v. Cadwell, 113 Ga. App. 128, 147
S.E.2d 461 (1966).

113. Coffin v. London and Edinburgh Ins. Co., 27 F.2d 616 (N.D. Ga. 1928).
114. Respecting contracts of fire, surety or casualty insurance, § 193 of the RESTATEMENT
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Effect has been given to the choice-of-law provision in life insurance
contracts, especially if it is to the advantage of the insured." 5

The Georgia courts have stated that all contracts of insurance are
to be construed most strongly in favor of the insured, and when any
doubt is entertained as to which law prevails, the court should construe
the contract by those laws more favorable to the insured."' This is
especially the case when the construction insisted by the insurer would
work forfeiture, since the law does not favor forfeitures."'

The Georgia courts also follow the principle that the character and
extent of the remedies and the mode of procedure are determined
generally by the law of the forum." 8 The procedural characterization
device was invoked by Georgia courts"' in a life insurance case to apply
the law of the forum instead of the law of the state where the contract
was made. However, the Supreme Court of the United States 120 did not
consider such approach sound where no question of remedy was really
presented, but the defense invoked a substantive right conferred by the
statute of the state in which the life insurance contract was made and
delivered, and in which the insured resided and died, and there was no
occurrence in Georgia in respect to the accrual of the rights asserted
under the contract. The court thought that such use of the procedural
characterization would violate the full faith and credit clause of the
Constitution.

(SECOND) CONFLICT OF LAWS (Proposed Official Draft, Part Ii, 1968) calls for application of
the law of the state where the insured risk is located, as it is considered the most important contact
in the choice of applicable law. In referring to Coffin v. London, supra note 113, the Reporter's
Note reasons that although the situs of the risk was not located in the state of the applicable
law, the great majority of the significant contacts were grouped elsewhere, situation foreseen
by § 193. As to life insurance contracts, the RESTATEMENT SECOND favors application of the law
of the insured's domicile at the time the policy was applied for. See § 192 of the RESTATEMENT
(SECOND) CONFLICTS OF LAWS (Proposed Official Draft, Part I11, 1969).

115. Missouri State Life Ins. Co. v. Lovelace, I Ga. App. 446, 58 S.E. 93 (1907); CARNAHAN,
CONFLICT OF LAWS AND LIFE INSURANCE CONTRACTS 45 (1958): "In dealing with life insurance
contracts in particular, it should not be overlooked that any statement of intention must be
fictional since the applicant does not bargain but "adheres" to the contract-form tendered by the
carrier."

116. Missouri State Life Ins. Co. v.Lovelace, I Ga. App. 446, 58 S.E. 93, 99 (1907).
117. Cherokee Credit Life Ins. Co. v. Baker, 119 Ga. App. 579, 168 S.E.2d 171 (1969).

Metropolitan Life Ins. Co. v. Benton, 56 Ga. App. 298, 192 S.E. 520 (1937).
118. Iowa State Travelers Mut. Ass'n. v. Cadwell, 113 Ga. App. 128, 147 S.E.2d 461 (1966);

Hamilton v. Metropolitan Life Ins. Co., 71 Ga. App. 784, 32 S.E.2d 540, 544 (1944).
119. John Hancock Mut. Life Ins. Co. v. Yates, 182 Ga. 213, 185 S.E. 268 (1936).
120. John Hancock Mut. Life Ins. Co. v. Yates, 299 U.S. 178 (1936).
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USURY CASES

The comparatively well settled rule in other jurisdictions in usury
cases is the one offered by the Restatement Second' 2' to the effect that
the validity of a contract will be sustained against the charge of usury
if it provides for a rate of interest that is permissible in a state to which
the contract has a "substantial" relationship and is not greatly in
excess of the rate permitted by the general usury law of the state of
the otherwise applicable law under the rule of Section 188.122 This latter
section considers applicable the local law of the state that as to the
particular issue has the most "significant" relationship to the
transaction and the parties.

The Restatement Second's approach prefers to sustain the validity
of a contract, and thus to protect the expectation of the parties, unless
such value is outweighed in the particular case by the interest of the
state with the invalidating rule in having this rule applied.

The contract may have a "substantial" relationship to two or more
states. A state with a substantial relationship would be the one in which
the borrower is domiciled, if an individual, or has its principal place
of business, if a corporation; the state of performance where the loan
is to be repaid, if it has a normal and natural relationship to the
contract, and the state in which the loan was made, if the contract had
some other contact therein. Some contacts of lesser importance may
require a grouping to make the state one of substantial relationship.
Such would be the case with the domicile and principal place of
business of the lender, the place where the loan was negotiated; where
the note was drawn and dated, or where the borrowed money is to be
used and the situs of land given as security for the debt. 23

It has been often stated by Georgia courts that on contracts made
in one state to be performed in another, if they bear interest, the law
of the state where they are to be performed governs the rate of interest
to be paid.' 4 It has been said that in Georgia the law of the place of
payment generally controls the question of usury.125

121. RESTATEMENT (SECOND) CONFLICT OF LAWS § 203. (Proposed Official Draft, Part II,
1968).

122. ld. at § 188.
123. Id. at § 203. Comment (a), (b) and (c).
124. Odom v. New England Mortgage Sec. Co., 91 Ga. 505, 18 S.E. 131 (1893); Martin v.

Johnson, 84 Ga. 481, 10 S:E. 1092 (1890); Vinson v. Platt, 21 Ga. 135 (1857); Liberty Loan Corp.
v. Crowder, 116 Ga. App. 280, 157 S.E.2d 52 (1967); Folsom v. Continental Adjustment Corp.,
48 Ga. App. 435, 172 S.E. 833 (1935).

125. 5 ENCY. GA. L. Conflict of Laws § 32.
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However, the Georgia decisions show that the place of payment has
not been mechanically applied in usury cases, in some instances because
the whole amount of the usury was deducted from the money delivered
as a loan in Georgia, where the note was executed by a Georgia resident
and secured on land situated therein.' In other cases, the court
concluded from the facts of the particular case that the parties intended
other laws to apply concerning rates of interest, and there was no
evidence tending to show bad faith, or any device or contrivance to
evade the usury laws of the place of payment.'2 That the interests
sought to be recovered being so much higher than the rate authorized
by the statute of the forum were unreasonable and unconscionable and
against its public policy was the reason given by the court in another
case. 2 1 In a latter decision 29 the note and security deed conveying
Georgia land were executed in Georgia by a Georgia resident and
money was delivered to the borrower there. The note had a choice of
law provision that said "This contract is to be construed and enforced
according to the laws of Georgia." However, the note also recited that
it was payable at the home office of the lender in New York City, and
the deed provided for payment in gold coins together with the current
rate of exchange in the city of New York. The decision interpreted that
the provision for payment in New York on the note, construed in
connection with the provision in the deed, did not make New York the
place of performance. The court further invoked a Georgia usury
statute'3 which provides that a contract shall bear interest according
to the law of the place of the contract, unless upon its face it shall be
apparent that the intention of the parties referred the execution of the
contract to another forum. The only intent deducible from the papers,
the court found, was to make in Georgia a contract to be executed in
Georgia. It further considered the note and the deed conveying land as
one transaction. On this point the court explained: "As the law of
Georgia would thus be essential with respect to part of the transaction,
that law, if possible, ought to be applied to the whole."'' The court
finally thought there was no trace of any purpose or attempt to evade
or violate the usury laws of New York, and made reference to a prime
objective of choice-of-law and contract law, to protect the justified
expectation of the parties to make a valid and binding contract.

126. Martin v. Johnson, 84 Ga. 481, 10 S.E. 1092 (1890).
127. Odom v. New England Mortgage Sec. Co., 91 Ga. 505, 18 S.E. 131 (1893); Jackson v.

Am. Mortgage Co., 88 Ga. 756, 15 S.E. 812 (1892).
128. Folsom v. Continental Adjustment Corp., 48 Ga. App. 435, 172 S.E. 833 (1934).
129. Byrd v. Equitable Life Assur. Soc'y., 185 Ga. 628, 196 S.E. 63 (1938).
130. GA..CODE ANN. § 57-106 (Rev. 1960).
131. Byrd v. Equitable Life Assur. Soc'y., 185 Ga. 628, 196 S.E. 63 (1938).
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In an early case in which the Georgia Supreme Court applied the
usury statute of the place of payment, it said "The general rule is that
as to the rate of interest the law of the place of performance controls,
unless the parties intended that the law of some other place should
apply, and contracted with reference to the latter."''1 2 The court,
however, proceeded to analyze the facts to determine whether the
intention of the parties had been to make the law of the place of
payment or some other law the one applicable to the payment of
interest. It reached its conclusion that the parties intended the law of
New York, the place of payment, to apply from the place of payment
appearing on the face of the note, and that it did not appear where the
note was executed. The fact that a deed was executed in Georgia on
the same date as the note, conveying land situated in Georgia, was not
considered sufficient indication of the intention of the parties to make
Georgia law applicable. The court seems to suggest that if the note had
also been executed in Georgia there would have been sufficient elements
to consider the Georgia law applicable.

As we have seen, the location of the land security in Georgia does
not of itself warrant application of the Georgia local law to sustain the
contract against the charge of usury. The same result was reached in
another case wherein the situs of the land security was in the state and
that was also the place where the note was executed and payable.'3

As it can be observed, the Georgia courts, although invoking general
rules, have acted in usury cases with sufficient flexibility according to
the facts of the case to assure a just and fair decision under the
particular circumstances. They have applied the place of payment,
invoked public policy, interpreted the intention of the parties, applied
a rule of validation, and even weighed substantial contacts.

It is submitted that the approach suggested by the Restatement
Second could be invoked by the Georgia courts. The authors of the
Restatement Second seem to be of the opinion that some Georgia usury
decisions could be explained under Section 203.' 3

1 Such approach
would still allow the court sufficient flexibility to issue a just and fair
decision and at the same time offer guidance to future parties, their
attorneys and the local judiciary.

In the present climate of increasing protection of consumers and
debtors, the possibility should, of course, not be discarded of a change
in judicial attitude toward usurious contracts.

132. Odom v. New England.Mortgage Sec. Co., 91 Ga. 505, 18 S.E. 131 (1893).
133. Kuhn v. Morrison, 75 F. 81 (N.D. Ga. 1894).
134. RESTATEMENT (SECOND) CONFLICT OF LAWS § 203. Reporter's Note: Comment (a) and

(c). (Proposed Official Draft, Part 11, 1968) [Reporter's Note].
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CONCLUSION

What has been pointed out previously in this comment reflects what
is evident in the whole field of conflict of laws and more so in the
particularly complex area of conflict of laws of contracts, that is, the
need to formulate a set of principles and rules common to the various
states. As Professor Rudolph Schlesinger has indicated, now that an
increasing number of jurisdictions have rejected the vested rights
doctrine and a body of new case law is developing, the main
responsibility for developing the body of American conflict laws falls
upon the highest state courts, subject only to constitutional limitations.
In his words,

Thus, although the details of the newly developed post- Bealean choice-
of-law rules may not always be the same in New York or California,
there is still hope that at least among the most forward looking
American courts of last resort a common core of shared principles
and solutions will emerge. In this cooperative nationwide process of
rebuilding and reformulating our conflicts law, the courts will need
all the help they can get. The function and the contributions of the
Restatement Second must be viewed in the light of this need.'1

The trend away from the mechanical formula of the vested right
theory experienced by an increasing number of jurisdictions, the
extensive writings on the subject suggesting the abandonment of the
traditional approach, the necessity of contributing to a coordinated
effort to put some order in this difficult and unsettled field, the
guidance offered by the Restatement Second, and, finally, the adoption
by Georgia of the Uniform Commercial Code should stimulate a
search in our jurisdiction for an approach in this area of conflict of
laws that without sacrificing certainty and predicability would at the
same time be policy oriented and flexible enough to increase the
possibility of arriving at just and fair decisions.3 6 The valuable
contribution of the bench and bar of Georgia should be expected in this
complex and important area of the law.

135. Schlesinger, Book Review of A.A. Ehrenzweig, Private International Law-A
Comparative Treatise on A merican International Conflicts Law. Including the Law of Admiralty.
GENERAL PART. 16 AM. J. CoMp. LAW 608, 613, 614 (1968).

136. Handler, Antitrust: 1969, 55 CORNELL L. REV. 161, 209 (1970). "No court writes on
"tabula rasa." It builds on its inheritance, discarding a bit here, adding a bit there, reshaping,
clarifying and restating the law in the glorious tradition of the common law. Time always adds
a new dimension and perspective to our jurisprudence."
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