
CONSTITUTIONAL LAW-FILING FEE AS
PREREQUISITE TO CANDIDACY IN MUNICIPAL

ELECTIONS

Petitioners instituted a class action alleging that an Atlanta
municipal ordinance' requiring candidates for municipal election to pay
a qualification fee pursuant to a state statute2 was violative of their
constitutional right to vote. The case was heard before a three-judge
district court which declared the statute and ordinance invalid, but
which refused to grant the requested relief to petitioners.' In that order
the court concluded that Atlanta was left with no valid ordinance
because of the unenforceability of the statute. Subsequently, Atlanta
passed another ordinance' pursuant to the 1968 Georgia Municipal
Code.' Petitioners' contention that this ordinance was unconstitutional
as applied to them was rejected, although the court held prospectively
that exaction of qualifying fees without an alternative is a denial of
constitutional rights.7 On motion for stay on appeal and for injunctive
relief, Justice Black as Circuit Justice enjoined the city from collecting
the filing fees.'

The validity of requiring payment of a filing fee as a condition
precedent to qualification to run in a general election has never been
directly decided. However, filing fees in primary elections have been
upheld where the obvious purpose of the state primary law was to
sustain the integrity of the parties, and to reduce the possibility of an

I. The Atlanta City Ordinance, passed by the. Atlanta Executive Committee on July 9, 1969
originally set qualifying fees as follows:

Mayor $5000
Vice-Mayor $1400
Member, Board of Alderman $1200
Member, Board of Education $ 600

2. Georgia Laws, 1969, p. 2521 (amending the charter of the City of Atlanta to allow a
change in the management of municipal elections, that change being the imposition of qualifying
fees).

3. Jenness v. Little, Civil No. 12962 (N.D. Ga., Sept. 3, 1969).
4. Any change in a state statute which affects voting rights is subject to approval by the

United States Attorney General. 42 U.S.C. § 1973(c) (Supp. 1969).
5. On August 26, 1969 the fees were reduced:

Mayor $1000
Vice- Mayor $ 600
Member, Board of Alderman $ 500
Member. Board of Education $ 400

6. GA. CODE ANN. tit. 34 (Rev. 1962); see especially g§ 34-117 through 120; GA. CODE
ANN. § 34A-904 (Supp. 1969) provides for qualification fees to be exacted by a municipality.

7. Jenness v. Little, Civil No. 12962 (N.D. Ga. Sept. 3, 1969).
8. Matthews v. Little, 90 S. Ct. 17 (1969).
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over-abundance of candidates which would add confusion to the
orderly process.' They have also been upheld where the fees were to
reimburse the state for costs incurred in managing the primary. 0

The justification for primary fees lies in the fact that the United
States Constitution leaves to the states the requisites for elections of
local concern." The choosing of representatives for Congress is fully
protected. But where a primary is made an integral part of the election
process the right of a voter is protected by article I, section 2, just as
if the primary was not fully within state interest." However, a recent
Georgia case 3 upheld primary fees, stating that a primary is not a
municipal function and therefore not for a public purpose.

Since a municipal election is for a public purpose and serves a
different function than a primary, the justifications for primary
qualifications are in serious jeopardy when applied to voting
qualifications." However, the states have long had broad powers to
determine the conditions of the right of suffrage, as long as
discrimination in contravention of the Constitution is absent. 5 Thus a
literacy test is valid where nothing is left to the discretion of the
registrar.' And one who is a member of the armed services cannot be
denied voting rights because of his status alone, 7 although it is within
the power of the state to impose a nondiscriminatory residence

9. Socialist Party v. Uhl, 155 Cal. 776, 103 P. 181 (1909); accord, Riter v. Douglas, 32 Nev.
400, 109 P. 444 (1910).

.10. "The right to exact a reasonable fee for the privilege of running for office may be
sustained . . . that those who seek the benefit of a particular proceeding provided by law may
be compelled to reimburse the state . . . for a part of the expense it incurs in carrying that law
into effect." State v. Nichols, 50 Wash. 508, -, 97 P. 728,730 (1908). See also Bodner v. Gray,
129 So.2d 419 (Fla. 1961) (upholding fee for candidacy of state supreme court justice).

It. U.S. CONST. art. I, § 2.
12. United States v. Classic, 313 U.S. 299 (1941); see Gomillion v. Lightfoot, 364 U.S. 339,

347 (1960): "When a state exercises power wholly within the domain of state interest, it is
insulated from federal judicial review."

13. Allen v. \luskett, 221 Ga. 665, 146 S.E.2d 782 (1966). (The court disregarded the "state
interest" aspect and placed the primary totally outside any interest whatsoever, saying that
candidacy in such a primary is voluntary and not prerequisite to being a candidate in a general
election.); accord, Waples v. Marrast, 108 Tex. 5, 184 S.W. 180 (1916). See also 18 MERCER L.
REV. 126 (1966).

14. "Wealth, like race, creed, or color, is not germane to one's ability to participate
intelligently in the electoral process." Harper v. Virginia Bd. of Electors, 383 U.S. 663, 668
(1966).

15. Lassiter v. Northampton Election Bd., 360 U.S. 45 (1958).
16. Id.; accord, Louisiana v. U.S., 380 U.S. 145 (1964); Guinn v. U.S., 238 U.S. 347 (1915),

rev'd on other grounds. See also GA. CODE ANN. §§ 34-117-119 (Rev. 1962).
17. Carrington v. Rash, 380 U.S. 89 (1964); cf. Pope v. Williams, 193 U.S. 621 (1904).
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requirement as a voting qualification." Neither wealth nor poverty can
be a basis for discrimination, 9 nor can class membership,20 or race.2'

A poll tax was siruck down in Harper v. Virginia Board of Electors2

because the tax was deemed an electoral standard, violating the Civil
Rights Act of 1965.23 Harper makes voting a national concern,
although the election may be local in character.24 Thus a state violates
the equal protection clause of the fourteenth amendment whenever it
makes the affluence of the voter or payment of any fee an electoral
standard.2 5 The court went on to say that these requisites are not

germane to a voter's ability to participate intelligently in the electoral
process .2  By analogy, such requisites are not germane to an
individual's right to run for public office in a general election. Since
voting freely for the candidate of one's choice is the essence of a

democratic society,27 then surely the right to offer oneself for election
should be protected.

The new standard set forth in Harper of freedom of intelligent
participation rejected the rationale behind the poll tax. Previously, the
tax was sustained because it reimbursed the state for costs, thereby
raising revenue.2

1 It allegedly encouraged civic-minded persons to vote
and weeded out the disinterested citizens.21 Lastly'the poll tax had been
upheld because it supposedly served rational purposes.3"
. The tide of Harper swamped the pool of state power to condition

suffrage, and two years later Williams v. Rhodes3 sustained the write-
in vote. The court in Williams held that a voter cannot be denied the

18. Carrington v. Rash, 380 U.S. 89 (1964).
19. Edwards v. California, 314 U.S. 160 (1941) (statute imposing a penalty on anyone

knowingly bringing an indigent person into the state held invalid). See Harper, supra note 14.

20. Carrington v. Rash, 380 U.S. 89 (1964).

21. Gomillion v. Lightfoot, 364 U.S. 339 (1960).
22. 383 U.S. 663 (1966).
23. 42 U.S.C. § 1973 (Supp. 1969).
24. Cf. Gomillion v. Lightfoot, supra note 12, where federal intervention to protect Negro

right to vote after municipality redistricted itself was approved on the ground that the redistricting

affected elections of United States Senators and therefore the matter was beyond state interest

only.
25. 383 U.S. 663, 666 (1966).
26. Id. at 668. See supra note 14.
27. Reynolds v. Sims, 377 U.S. 533, 555 (1964).

28. 383 U.S. 663, 674 (1966) (Black, J., dissenting).
29. Id.
30. Id. at 673-686 (dissenting opinions of Black, J. and Harlan, J.); cf. Metropolitan Co. v.

Bronell, 294 U.S. 580, 584 (1934): "A statutory discrimination will not be set aside as the denial

of equal protection of the laws if any state of facts reasonably may be conceived to justify it."

31. 290 F. Supp. 983 (S.D. Ohio 1968).
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right to vote for a candidate of his choice.3 2 However, the plaintiff
Socialist Party was denied a ballot position on the ground of lack of
jurisdiction of a political issue.33

The attempt to equate candidacy qualifications with voter
qualifications is not a new concept. In White v. Clements3l the Supreme
Court of Georgia held:

Ineligibility to office involves, not so much the denial of a right in
the individual to hold the office, as the right of the choosing power
to select him. The object of constitutional restrictions is, not so much
to put the individual under a ban, as to restrain the choosing power.
Indeed, the very word 'eligible' refers as well to the chooser as to the
chosen.3 (emphasis supplied.)

In Carrington v. Rash 3  it was indicated that the right to run for
office was equal to the right to vote:

The right to choose that the courts have been so zealous to protect
means at least that states may not casually deprive a class of
individuals of the vote or the right of an individual to seek public
office because of some remote administrative benefit to the state.37

The equation of voting rights and candidacy rights culminates in
Allen v. State Board of Elections.3 The United States Supreme Court
consolidated four cases involving changes in state election procedure,
each challenged on the ground that the statutes involved violated
Section Five of the Voting Rights Act of 1965 .3 At the heart of the
cases was the proposition that any subtle change of procedure which
abridged the right to vote was covered by the Act.4 0 This was
recognized in the present case, but the court discarded the argument
on the ground that the fees, as reduced, imposed a less onerous burden
than was in fact imposed at the time of the passage of the Voting

32. Id. at 987: "If a citizen is entitled to have his vote count he is entitled to vote for any
candidate of his choice . see Reynolds v. Sims, 377 U.S. 533 (1964); Gray v. Sanders, 372
U.S. 368 (1963).

33. Id. at 992: " e should not devise judicial standards to replace legislative determinations
of political questions."; accord Blackman v. Stone, 17 F. Supp. 102 (1937) [judgment vacated
because subject became moot, 300 U.S. 641 (1937)].

34. 39 Ga. 233 (1869).
35. Id. at 267.
36. 380 U.S. 89 (1964).
37. Id. at 96.
38. 393 U.S. 544 (1969).
39. 42 U.S.C. § 1973(c) (Supp. 1969). See supra note 4.
40. 393 U.S. 544, 565-566 (1969).
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Rights Act. Therefore, the court found, the ordinance furthered the
spirit of the Act.

Important in Allen also was the fact that the Act was interpreted to
cover state rules relating to the qualifications of candidates for
election,41 meaning that the right to run freely for office is a
constitutionally protected right.

The present decision is historically correct, as it prohibits restriction
of candidates in a public election where the sole criterion for such
restriction is posting of a qualification fee. However, the rationale of
the court in holding prospectively is not satisfactory." If an individual
will be denied the exercise of a constitutional right in the future because
of a present obstacle, there is no rational basis for holding that the
same individual is not being denied his constitutional right at present.
Either the right exists, or it does not exist.

If the right to vote freely for the candidate of one's choice is of the
essence in a democratic society,4 3 and the right to offer oneself for
election is a necessary corallary to that right to vote," this right to
candidacy is due its protected recognition.

JOHN I. HARPER

41. Id. (Appellees in one case argued that the Voting Rights Act [§ 5] does not cover state
rules relating to the qualification of candidates. This was rejected by the court.)

42. The court justified its prospective holding by noting that an eleventh hour rush of
candidates would occur and that there would be no way to screen out fictitious and trumped-up
candidates. This, it said, would lead to chaos and confusion.

43. Reynolds v. Sims, 377 U.S. 533, 555 (1964).
44. "The right to run, however, may, in some situations be an analogue of the right to vote."

Jenness v. Little, Civil No. 12962 (N.D. Ga. Sept. 3, 1969).
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