
CONSTITUTIONAL LAW-UNIFIED BAR IN
GEORGIA-ITS CONSTITUTIONALITY AND EFFECTS

ON THE GEORGIA SUPREME COURT

Stephen J. Olah,' an attorney, sought an injunction against the
disciplinary officials of the State Bar of Georgia, contending that the
Bar proceeded against him without authority of law. The trial court
granted the injunction and ruled the State Bar Act2 unconstitutional
and a nullity. The Georgia Supreme Court reversed and upheld the Act.

Due to the fact that several of appellee's contentions were dealt with
before in Wallace v. Wallace,' the Supreme Court declined to treat the
following: 1) Unauthorized delegation of legislative power to the
Supreme Court;' 2) The State Bar Act delegated the right to create the
State Bar in violation of the Georgia Constitution; 3) The State Bar
Act was a special law;6 4) The Act deprived appellee and others of the
right to have their rights, duties, and obligations defined by an act of
the General Assembly of Georgia;7 and 5) The State Bar Act was
unconstitutional because it created a private corporation.8

In Wallace v. Wallace' it was held to be well within the court's
"inherent powers" to delegate those duties to the State Bar of Georgia
deemed necessary to the regulation of the practice of law. 0 However,

I. Sams v. Olah, 225 Ga. 497, 169 S.E.2d 790 (1969).
2. GA. CODE ANN. ch. 9-7 (Supp. 1969).
3. 225 Ga. 102, 166 S.E.2d 718 (1969).
4. Art. 1, § 1, Para. 23; GA. CODE ANN. § 2-123 (Supp. 1968), which states, "The

legislative, judicial and executive powers shall forever remain separate and distinct, and no person
discharging the duties of one, shall, at the same time, exercise the functions of either of the others,
except as herein provided."

5. Art. VI, § 2, Para. 4; GA. CODE ANN. § 2-3704 (Rev. 1948), which states, "The Supreme
Court shall have no original jurisdiction but shall be a court alone for the trial and correction of
errors of law .. "

6. Art. i, § 4, Para. I of the Georgia Constitution; GA. CODE ANN. § 2-401 (Rev. 1948),
states, "No special law shall be enacted in any case for which provision has been made by an
existing general law."

7. Art. I, § 1, Para. 25 of the Georgia Constitution; GA. CODE ANN. § 2-125 (Rev. 1948)
states, "All citizens of the United States, resident in this State are hereby declared citizens of
this State, and it shall be the duty of the General Assembly to enact such laws as will protect
them in the full enjoyment of the rights, privileges and immunities due to such citizenship."

8. Art. Ill, § 7, Para. 17; GA. CODE ANN. § 2-1917 (Rev. 1948) states, "The General
Assembly shall have no power to grant corporate powers and privileges."

9. 225 Ga. 102, 166 S.E.2d 718 (1969).
10. Id. at 109, 166 S.E.2d at 723, where the court simply stated that "the courts have an

inherent power to regulate the conduct of attorneys as officers of the court, and to control and
supervise the practice of law generally, whether in or out of court." This was the argument used
in the Wallace case to justify the constitutionality of the creation of the State Bar and reiterated
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even though the appellee was not satisfied that these issues had been
settled by the court in the Wallace case, the Supreme Court refused to
reargue these contentions saying, "after careful consideration of the
Wallace case, we adhere to the rulings made therein.""

The Supreme Court then considered the remaining constitutional
attacks by both appellee and the trial court that it felt to be
meritorious.

Appellee contended that the State Bar Act violated the Constitution
of Georgia because the State Bar Act did not describe the law to be
repealed." The Supreme Court said that the purpose of the Act was
not to repeal any law or section of the Georgia Code. However, if the
Act had the effect of repealing any law or code section by implication,
it could do so and not come within the provision of Art. Ill, sec. 7,
Para. 16, based on Fortson v. Fortson" and Leonard v. State.4

The trial court, in the principal case, held that the State Bar Act
violated the Constitution because the matter contained in the body of
the Act was different from that expressed in the title." The Supreme
Court, however, said the fact that the Act provided "the method of
establishing and amending rules and regulations governing the same,"
was notice that the Act could contain the provision stated in section 5
of the Act.'" Therefore, based on Sheppard v. DeKalb County Board
of Education 7 and Nash v. National Preferred Life Insurance Co.,"
the Constitution was not violated.

While the appellee argued strongly that the State Bar Act was an

in the survey case of Sams v. Olah. However, the court has not always recognized the doctrine
of inherent powers: Jacobs v. State, 200 Ga. 440, 37 S.E.2d 187 (1946); Ex Parte Hale, 145 Ga.
350, 89 S.E. 216 (1916). The existence of these cases creates doubt as to the validity of the
doctrine in modern law.

II. Sams v. Olah, 225 Ga. at 499, 169 S.E.2d at 795.
12. Art. Ill, § 7, Para. 16 of the Georgia Constitution; GA. CODE ANN. § 2-1916 (Rev.

1948) provides, "'No law, or section of the Code, shall be amended or repealed by mere reference
to its title, or to the number of the section of the Code, but the amending, or repealing act, shall
distinctly describe the law to be amended.

13. 200 Ga. 116, 35 S.E.2d 896 (1945).
14. 204 Ga. 465, 50 S.E.2d 212 (1948).
15. Art. Ill, § 7, Para. 8 of the Georgia Constitution; GA. CODE ANN. § 2-1908 (Supp.

1968) provides, "No law shall pass which refers to more than one subject matter, or contains
matter different from what is expressed in the title thereof."

16. Ga. Laws, 1963, pp. 70-72 provided in the title of the Act for the establishment of the
State Bar and a method of amending the rules and regulations once the State Bar was established.
However, Section 5 of the State Bar Act provided the method by saying, "such rules and
regulations may be amended only upon recommendation of the State Bar of Georgia." See 219
Ga. 873-917 (1963).

17. 220 Ga. 219, 138 S.E.2d 271 (1964).
18. 222 Ga. 14, 148 S.E.2d 402 (1966).
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improper delegation of the power to legislate, he also contended that
the Act improperly restricted the power given the court, since the court
could only create the unified bar on petition by the Georgia Bar
Association, could initially adopt only those-rules and regulations
which had been approved by the Georgia Bar Association, and could
amend the rules and regulations of the State Bar only upon
recommendation of the State Bar. 9 The Georgia Supreme Court,
relying on Wallace again, held that the creation of the State Bar was
a judicial function and not one dependent on the General Assembly.
Therefore, if the court had the power to create the State Bar, it had to
have had the power to make rules and regulations to govern it. The
court, relying heavily on the doctrine of inherent powers expressed in
Georgia Bar Association v. Lawyers Title Insurance Corp. ,20 expressed
the view that the judiciary could not be circumscribed or restricted in
the performance of its duties related to its inherent power to regulate
the practice of law. Therefore the court held these limiting provisions
void. The court then went on to say that the void provisions were "not
such an essential and inseparable part of the general legislative
purposes as to render the whole Act unconstitutional." '2'

Rejecting the provision of the State Bar Act authorizing the State
Bar to collect a "reasonable license fee" from the members of the State
Bar, 22 and spend it for purposes contrary to beliefs of appellee,2 3

appellee stated such power was unconstitutional because it was a tax
or a gratuity and therefore violated the Constitution of Georgia. 2 The
court rejected this contention, saying, "Clearly the purport of the State

19. See note 16 supra.
20. 222 Ga. 657, 151 S.E.2d 718 (1966).
21. Sams v. Olah, 225 Ga. at 502, 169 S.E.2d at 796; see Leonard v. Am. Life & Annuity

Co., 139 Ga. 274,77 S.E. 41 (1913).
22. GA. CODE ANN. § 9-702 (Supp. 1969).
23. Supplemental Brief for Appellee at 8, Sams v. Olah, 225 Ga. 497, 169 S.E.2d 790 (1969),

wherein Olah states objections to the use of the license fee such as paying an official $25,000,
joining of organizations, paying funds to operate foundations, and creating a clients' security
fund.

24. Art. VI1, § I, Para. 2; GA. CODE ANN. § 2-5402 (Rev. 1948) provides, "The General
Assembly shall not by vote, resolution or order, grant any donation or gratuity in favor of any
person, corporation or association. Art. V1I, § I, Para. 1; GA. CODE ANN. § 2-5401 (Rev.
1948), states, "The right of taxation is a sovereign right . ..and neither the General Assembly,
nor any, or all other departments of the Government established . . . shall ever have the authority
to irrevocably give, grant, limit, or restrain this right." Art. VI1, § 2, Para. I; GA. CODE
ANN. § 2-5501 (Rev. 1948) states, "The powers of taxation over the whole State shall be
exercised by the General Assembly for only those purposes listed in the Constitution." Art.
Vil, § 2, Para. 3; GA. CODE ANN. § 2-5503 (Rev. 1948) states, "All money collected from
taxes, fees and assessments for state purposes . ..shall be paid into the General Fund of the
State Treasury."

19691
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Bar Act was to authorize the establishment of a regulating body to
regulate the practice of law, and the fee was plainly authorized for the
purpose of defraying the expenses of operating the State Bar.""
Therefore, the court reasoned, based on Brown v. City of Atlanta,1
that the license fee required under the rules and regulations of the State
Bar of Georgia was not a professional tax on attorneys and, therefore,
not unconstitutional.

However, the court did rule that the complaint stated a claim on
which relief could be granted in alleging illegal expenditures of the
funds obtained from license fees.

It was contended that the State Bar Act violated the impartial
protection,27 due process, 8 and privileges and immunities clauses2 in
that it is the duty of the General Assembly to enact laws to protect
citizens and define their rights and not that of the Supreme Court,
under the State Bar Act, to define the rights, duties, and obligations
of lawyers as citizens, including the payment of a license fee, without
specific enactment on the part of the General Assembly30 Appellee
further asserted that the Act violated the Georgia Constitution by
denying lawyers the right to be accused based on an affirmative statute
of the state.3 1 However, the court adhered to Wallace, which denied
these attacks, on the basis that the "regulation of the practice of law
is the function of the judiciary. 32

The appellee claimed that the Act violated the due process clause of
the Georgia Constitution by requiring him to pay a fee. against his will
when he was already fully licensed under law 3 to practice his
profession. He also claimed violations of freedom of contract,
conscience, speech and liberty. These violations, in turn, appellee
contended, violated the First, Fifth, and Fourteenth Amendments of
the United States Constitution. He also contended that the State Bar

25. Sams v. Olah, 225 Ga. at 502, 169 S.E.2d at 797.
26. 221 Ga. 121, 143 S.E.2d 388 (1965).
27. Art. I, § 1, Para . 2; GA. CODE ANN. § 2-102 (Rev. 1948) provides, "Protection to

person and property is the paramount duty of government, and shall be impartial and complete."
28. Art. I, § I, Para. 3; GA. CODE ANN. § 2-103 (Rev. 1948) states, "No person shall be

deprived of life, liberty, or property, except by due process of law."
29. See note 7 supra.
30. Reply and Supplemental Brief of Appellee at 46, Sams v. Olah, 225 Ga. 497, 169 S.E.2d

790 (1969).
31. Art. I, § 1, Para. 5; GA. CODE ANN. § 2-105 (Rev. 1948) provides, "Every person

charged with an offense against the laws of this State shall . . . be furnished, on demand, with a
copy of the accusation, and a list of the witnesses ... "

32. Sams Y. Olah, 225 Ga. at 503, 169 S.E.2d at 797.
33. GA. CODE ANN. § 9-112 (1936).

[Vol. 21



NOTES

Act and the rules of the State Bar were entered into without his control
or consent, and, unless he obeys the rules and pays his dues, he will be
denied his right to earn a living.3

The Supreme Court of Georgia found little merit in these contentions
by virtue of the fact that an attorney is considered to be an officer of
the court, which places him in a unique position in society.3 Because
the role played by the attorney is so vital, the court reasoned that it
was in the proper exercise of power to create the State Bar for the
purpose of "maintaining high standards of conduct in the legal
profession. '36 Furthermore, the Act did not deprive appellee of his
freedom of contract, conscience, speech, or liberty for he was left freely
to contract with clients as he saw fit. The only area where appellee was
restrained by the Act was in his profession, a legitimate exercise over
him as an attorney.

The court similarly rejected 7 the contention that the Act and
regulations violated the "Right to Work" Act.38

The Supreme Court rejected appellee's contention that the State Bar
was not intended to be created pursuant to the court's inherent powers,
but rather pursuant to the State Bar Act .3 The court stated that the
purpose of the Act was merely to initiate the creation of the State Bar
and eliminate, for once and for all, conflicting claims of other
governmental branches to such power. Therefore, since the Act was not
essential to the creation of the State Bar, but merely encouraged the
court to exercise the power it already had, the Act was a valid
legislative enactment and not subject to the constitutional attacks now
leveled against it A'

Sams v. Olah presented a problem to the Supreme Court of Georgia
in a manner not susceptible to an easy solution. The court was faced

34. Brief for Appellee at 43-51, 79a, Sams v. Olah, 225 Ga. 497, 169 S.E.2d 790 (1969), in
which appellee states that lawyers are entitled to protection of their property rights, which
included the right to practice law. See Ex Parte William Low, 35 Ga. 285 (1866); and DeKrasner
v. Boykin, 54 Ga. App. 29, 186 S.E. 701 (1936) which provides the right to practice law is a
property right and one not to be deprived without notice or the right to be heard.

35. 7 C.J.S. Attorney and Client § 4 (1937): "An attorney does not hold an office or public
trust, in the constitutional or statutory sense. . . . but is an officer of the court."

36. Sams v. Olah, 225 Ga. at 504, 169 S.E.2d at 798.
37. 225 Ga. at 506, 169 S.E.2d at 799.
38. GA. CODE ANN. §§ 54-801, 54-909 (Rev. 1961).
39. Ga. Laws, 1963, pp. 70-72 states "An Act to authorize the Supreme Court of Georgia

to establish, as an administrative arm of the Court, a unified . . .Bar."
40. The reasoning of the court here is somewhat hazy in that if the State Bar Act was not

essential to create the State Bar, why have it, especially since the court had declared any attempt
to limit the court in its power to regulate the practice of law as being void.
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on the one hand with striking down the State Bar, which would be an
admission on the court's part of its lack of power to create it, and, on
the other hand, of upholding several constitutional provisions which on
their face would make the State Bar Act unconstitutional. The court,
obviously realizing that conflict was inevitable, chose to uphold the
State Bar under the doctrine of "inherent power" rather than face the
possibility of having to re-write the Constitution of Georgia in order
to create the State Bar.

However, the mere fact that the court chose this route does not mean
that the "end" is justified by the "means." This is not to say that the
advantages of an integrated bar are ill-founded. It is generally agreed
that the integrated bar is an excellent solution to improved discipline,
more effective legislative and judicial reforms, increasing membership,
establishing an accurate list of all attorneys in the state, more active
participation on the part of all attorneys, etc.4

1

On the other hand, however desirable, the creation of the integrated
bar forced the Supreme Court to deal with a constitutional problem
peculiar to the State of Georgia. In Georgia, the Supreme Court has
no original jurisdiction over the control of the lower courts in the state.
It has only powers that are implied based on common law and
precedent.42 Other state supreme courts that established state integrated
bars had some form of original jurisdiction.4 3 Therefore, the exercise
of inherent power to create the bar involved no part of the state's
constitution as it did in Georgia. In fact, the General Assembly, with
the utmost care, pointedly defined" what the powers and limitations of
the Supreme Court were to be. Therefore, assuming the fact that the
Supreme Court draws its power solely from the Constitution as does
the General Assembly, where in the Constitution does it get the power
to collect a tax, or for that matter, a license fee? Assuming, that the
court was correct in basing its right to create the State Bar and collect
a tax on its inherent powers, does this mean that common law is
superior to the Georgia Constitution?

The court's reliance on the Wallace case, however, did not seem to
alleviate any of the problem. Rather, the court seemed to compound

41. Comment, The Integrated Bar After Lathrop v. Donohue: Integration or Disintegration,
II CATHOLIC U.L. REv. 85, 89 (1962); Mann, A State Bar Before and After Unification, 50
MASS. L.Q. 247 (1965).

42. DeKrasner v. Boykin, 54 Ga. App. 29, 186 S.E. 701 (1936).
43. Reply Brief for Appellee at A-17 to A-27, Sams v. Olah, 225 Ga. 497, 169 S.E.2d 790

(1969).
44. GA. CODE ANN. § 24-3901 (Rev. 1959).
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the problem if anything by leaving these and several other questions
hanging. For example, the court either did not want to or it could not
give a satisfactory reason as to why the license fee, since it was readily
admitted by the court to be a revenue measure of a sort,* was not a
tax and thereby deposited in the General Fund as required by statute.
The mere fact that a tax is called a license fee will not make it such.
If a fee is collected for regulation only, it is a license; if it is for raising
revenue, it is a tax." If the definition of a tax is to hold true, the two
increases in the license fee in the last few years and recently the decision
to increase the amount to $30 from $2511 is clearly indicative of the
revenue function served by the fee. Certainly a fee which has been
increased twice to pay "an official a salary of $25,000 a year; join
other organizations; pay over its funds to run foundations; and to
create a 'clients security fund,' as well as to run the various and
sundry political activities of the organization-all of which can be
proved by examination of the latest audit of the Bar, furnished to every
lawyer, including each Justice and Judge-amounts to the raising of
revenue to run the organization rather than the mere regulation of it.""
In fact the court said it is the purpose of the fee to "defray the expenses
of the Bar.""

It is apparent that once again the court is seeking to draw a fine line
in an obvious attempt to avoid a constitutional issue. There is no doubt
that the State Bar, if it is to exist, should be supported. However, if
the court's reasoning is accepted as true, this reasoning will have no
limits. For example, the collection of the license fee is a perpetual
revenue measure. Such an annual fee can be nothing more than a
vocation, occupation or professional tax, over the above license fee paid
into the State Board of Bar Examiners upon passing the exam and
being admitted to practice in the state.

It was strongly argued by appellee, following the court's argument
that the practice of law is a privilege and not a right, that the license
fee is nothing more than a tax on the privilege to practice law, no
different from the tax which the state places on a citizen for the
privilege to sell liquor in Georgia.

Also, "the State Bar may be created based on the court's inherent

45. Sams v. Olah, 225 Ga. at 502, 169 S.E.2d at 797: "Clearly. . . . the fee is plainly
authorized for the purpose of defraying the expenses of operating the State Bar."

46. 25 WORDS AND PHRASES License Fee 336 (1961).
47. See new edition of Rules and Regulations for Organization and Government of State Bar

of Georgia at 6 (Jan. I, 1970).
48. See note 23 supra.
49. See note 45 supra.

19691
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powers, but no where," contended appellee, "can be found in the
Constitution the authority to allow the supreme court to authorize the
collection of a tax." The court obviously knew this, which is why,
rather than face the constitutional issue, it simply declared the State
Bar a legal entity with the power to support itself.

In addition to the tax problem that was so easily side-stepped by the
court, the matter of the State Bar being a legal entity was also
unsettled. If the court acted pursuant to the State Bar Act, as it was
authorized to do, it could create nothing more than it was authorized
to create by the General Assembly, which was an administrative arm
of the court. Therefore, how is it that the State Bar is considered by
the court to be solely a legal entity? Since it is admitted that the
Supreme Court derives its powers from the Constitution, where in the
Constitution is the court authorized to create a legal entity?. The only
legal entities created by the General Assembly, such as the State
Highway Department, Georgia Bridge Building Authority, School
Building Authority,and State Office Building Authority, have been the
result of special local constitutional amendments. Only the State Bar
is the exception.

Thus, by the court's evasion of the total problem in Olah, it has left
the field open for enterprising attorneys to continually mount ways in
which to circumvent the issues and continually harass the State Bar
with such questions. The result may well make the Gordian Knot look
like child's play. The job of correcting the problem rests soley in the
hands of the state Supreme Court." However, since it refuses to act
on the matter and lay it to rest properly, the job of the State Bar of
policing the area of legislative and judicial reform will remain
frustrated by the Bar's continuing necessity to defend itself. The
solution is plain, but the court, though being very capable, may
continue to hide itself upon its lofty perch and thus perpetuate the very
evil it seeks to prevent.

JAMES F. JOHNSON

50. Supplemental Brief for Appellee at 12, Sams v. Olah, 225 Ga. 497, 169 S.E.2d 790 (1969).
5 I. At the present time, application has been made for writ of certiorari to the Supreme Court

of the United States. However, it has long been recognized by the federal courts that the creation
of an integrated bar is not unconstitutional. Therefore, the state supreme courts, hearing cases
concerning integrated bars, act as courts of last resort since the issues are only on the state level.
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