
INSURANCE-UNINSURED MOTORIST
COVERAGE- "STAC KING" ALLOWED

In Travelers Indemnity Company v. Williams' appellee was a
passenger in an automobile involved in an accident with an uninsured
motorist. For purposes of uninsured motorist coverage he qualified as
an insured under the policy issued to the owner-operator of the
automobile in which he was a passenger and also under his own policy
issued by appellant.2 Appellee settled with the insurer of the automobile
in which he was a passenger for $10,000, the limit of its uninsured
motorist coverage, and then sought to collect from the appellant under
his personal liability coverage. Appellant brought this declaratory
action contending appellee was not entitled to recover under his policy
due to the "other insurance" clause contained in the policy,3 an excess-
escape clause which limits the insurers liability to the amount its
coverage exceeds any other available coverage. If, as here, the other
coverage is equal to or greater than the insurer's coverage, the insurer
would under such a provision escape liability. The Court of Appeals
held that the "other insurance" provision did not undertake to pay
insured for all sums which he might be legally entitled to recover as
damages, as required by the uninsured motorist statute,4 .and such

1. 119 Ga. App. 414, 167 S.E.2d 174 (1969).
2. The persons intended to be covered are the named insured, the spouse and relatives of either

if they are residents of his household. It also covers any other person occupying an insured
automobile. See Plummer, Handling Claims under the Uninsured Motorist Coverage, 415 INs.
L.J. 494 (1957). Appellee is the named insured under appellants policy and is occupying an insured
automobile under the owner-operators policy.

3. -7. Other Insurance. With respect to bodily injury to an insured while occupying an

automobile not owned by the named insured, the insurance under this endorsement shall apply
only as excess insurance over any other similar insurance available to such insured and applicable
to such automobile as primary insurance and this insurance shall then apply only in the amount

by which the limit of liability for this coverage exceeds the applicable limit of liability of such
other insurance."

4. GA. CODE ANN. § 56-407.1(a) (Supp. 1969). The actual wording of the statute is im-
portant and thus quoted in full:

No automobile liability policy or motorvehicle liability policy shall be issued or

delivered in this State to the owner of such vehicle, or shall be issued or delivered by
any insurer licensed in this State, upon any motor vehicle then principally garaged or

principally used in this State, unless it contains an endorsement or provisions
undertaking to pay the insured all sums (emphasis added) which he shall be legally
entitled to recover (emphasis added) as damages from the owner or operator of an
uninsured motor vehicle, within limits exclusive of interest and costs which shall be no

less than $10,000 because of bodily injury to or death of one person in any one accident,
and, subject to such limit for one person, $20,000 because of bodily injury to or death

of two or more persons in any one accident, and $5,000 because of injury to or

destruction of property of the insured: Provided that the coverage for injury to or



MERCER LAW RE VIEW [Vol. 20

provision therefore conflicted with the statute and was void. That
exclusions in an uninsured motorist endorsement cannot circumvent the
clear mandate of the act by withholding the protection required.'

Uninsured motorist coverage had its beginning in January, 1954
when a few insurance companies added the "unsatisfied judgment"endorsement to their standard form automobile liability policies at a
low premium. In 1955 New York State liability insurers drafted the
endorsement to their automobile liability policies, and gave it without
charge, covering bodily injury only. If the insured desired the coverage
at the next renewal date there was a small premium charged.' In
December, 1956 two major insurance groups7 joined in promulgating
the first true uninsured motorist endorsement that could be attached
only to the family automobile policy which provided coverage only for
bodily injury 8 with the maximum limits being the same as the financial
responsibility law requirements.'

A prime motive for offering uninsured motorist coverage was the
American Insurance industry's bitter opposition to compulsory
insurance programs. Insurers feared political meddling with premium
rate structure, reduced profits from inability to select only the "better
risk" among the applicants, and governmental regulation of private
business which could eventually lead to government operated
insurance. 0 Today forty six states have enacted statutes requiring

destruction of property of the insured may provide an exclusion of not more than the
first $250 of such loss or damage to any insured in any one accident: Provided,
however, that the coverage required under this subsection shall not be applicable where
any insured named in the policy shall reject the coverage in writing: and Provided,
further, that, unless the named insured request such coverage in writing, such coverage
need not be provided in or supplemental to a renewal policy where the named insured
had rejected the coverage in connection with a policy previously issued to him by the
same insurer.

5. 119 Ga. App. 414, 167 S.E.2d 174 (1969).
6. See Plummer, Handling Claims under the Uninsured Motorist Coverage, 415 INS. L.1 494

(1957).
7. The National Bureau of Casualty Underwriters representing the Stock companies, and the

Mutual Insurance Rating Bureau, representing the Mutual companies.
8. The uniform endorsement does not cover property damage, however, several states,

including Georgia, require that propety damage coverage also be included, usually with a large
deductible provision. GA. CODE ANN. § 56-407.1 (Supp. 1969); N.M. STAT. ANN. § 64-24-105
(Supp. 1967); N.C. GEN. STAT. § 20-279.21(b)(3) (Supp. 1967); S.C. CODE § 46-750.33 (Supp.
1968); VA. CODE ANN. § 38.1-381(b) (Supp. 1968); W. VA. CODE § 33-6-31 (Supp. 1968).

9. Connecticut was the first state to adopt a so-called Financial and Safety Responsibility law
in January, 1926. Now every state has some varient of this type law. See Ward, New Yorks
Motor Vehicle Accident Indemnification Corporation: Past, Present and Future, 8 BUFFALO L.
REV. 215 (1959); "Other Insurance" Clause-Held not a bar to recovery under two policies
covering same loss 15 NEW YORK LAW FORUM 199 (1969).

10. Comment, Insurance against lack of insurance? A dissent from the Uninsured Motorist
endorsement. 1969 DUKE L.J. 227
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insurers to offer uninsured motorist protection. In eleven states the
coverage is mandatory and in the remainder the insured has the right
to refuse the coverage, but usually even these statutes provide for
automatic coverage unless there is a specific rejection by the insured."

Most insurance policies providing uninsured motorist coverage
attempt to limit their liability with one or more "other insurance"
clauses. 2 Construing the "other insurance" clause has been a
troublesome area and, as a sampling of cases will reflect, the decisions
are in hopeless conflict. State courts in Arkansas, 3 California,"4 Iowa, 5

New Hampshire,"6 and Utah 7 have enforced the other insurance clause,
while the courts in Florida,' North Carolina," Oregon,20 Pennsylvnia, 2

and Virginia 22 refused to enforce the other insurance clause and
permitted the "stacking" of coverage.

In reaching its decision, which placed Georgia with the minority of
jurisdictions that allow "stacking" of uninsured motorist coverage, the
court utilized two cases from other jurisdictions. The first was Bryant
v. State Farm Mut. Auto. Ins. Co.? in which the insured was covered
by two uninsured motorist endorsements issued by State Farm. He was
the named insured under one policy, containing the same "other
insurance" endorsement as in the present case, and was also the

11. See4 THE FORUM 160 (1969).
12. The clauses fall into four categories: (I) pro rata clauses, which provide that the insurer

will pay its pro rata share of the loss in the proportion that its policy limit bears to the aggregate
liability coverage; (2) excess clauses, which limit the insurers liability to that in excess of any
liability covered under other available insurance; (3) escape clauses, which afford no coverage
when there is other insurance; and (4) excess-escape clauses, which limit the insurers liability to
the amount of coverage exceeding limits of other available insurance but which void the policy
when other insurance of equal or greater limits exists. The Standard Form uninsured motorist
endorsement contains one excess-escape clause and two pro rata clauses. See note, Uninsured
Motorist Coverage in Florida, 14 U. FLA. L. REV. 455 (1962).

13. M.F.A. Mutual Ins. Co. v. Wallace, 245 Ark. 227,431 S.W.2d 742 (1968).
14. Darrah v. California State Auto. Ass'n., 259 Cal. App.2d 245, 66 Cal. Rptr..37. (1968).
15. Burcham v. Farmers Ins. Exch., 225 Iowa 69, 121 N.W.2d 500(1963).
16. Maryland Cas. Co. v. Howe, 106 N.H. 422, 213 A.2d 420 (1965).
17. Russell v. Paulson, 18 Utah 2d 157, 417 P.2d 658 (1966)
18. Sellers v. United States Fid. and Guar. Co., 185 So.2d 689 (Fla. 1966).
19. Moore v. Hartford Fire Ins. Co. Group, 270 N.C. 532, 155 S.E.2d 128 (1967).
20. Smith v. Pacific Auto. Ins. Co., 240 Ore. 167, 400 P.2d 512 (1965). This court followed

the Lamb-Weston formula where two other insurance clauses are repugnant to each other, the
clauses are disregarded and the loss is prorated between carriers. The rationale for this rule is
that to give literal effect to each of the multiple other insurance clauses in a given case could
result in no coverage at all. Lamb-Weston et. al. v. Ore. Auto. Ins. Co., 219 Ore. 110, 341 P.2d
110 (1959).

21. Harleysville Mut. Ins. Co. v. Bluming, 429 Pa. 389, 241 A.2d 112 (1968).
22. Bryant v. State Farm Mut. Auto. Ins. Co., 205 Va. 897, 140 S.E.2d 817 (1965).
23. Id.
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permissive user of his father's truck which was covered by State Farm.
He obtained a judgment against the uninsured motorist greatly in
excess of the combined coverage and was allowed to recover from both
policies. The Virginia Supreme Court of Appeals, overruling Travelers
Indemnity Co. v. Wells 2 held that the "other insurance" provision
places a limitation upon the requirement of the statute, conflicts with
the plain terms of the statute and was illegal and of no effect. The court
stated that "under the uninsured motorist statute, no policy of.bodily
injury insurance shall be issued unless it undertakes to pay the insured
all sums he is legally entitled to recover as damages from the owner
or operator of an uninsured motor vehicle within the limits of the
policy. That is plain language. It means that every policy shall so
undertake. There is no limitation or qualification of this languge
anywhere in the statute, nothing at all to indicate that it does not mean
what it said." (emphasis added)

The second case relied upon by the Georgia court was Sellers v.
United States Fid. and Guar. Co."5 The injured party qualified as an
insured under the policy issued to the owner of the automobile in which
she was a passenger and also an insured under her husbands Garage
Liability policy. She was allowed to recover from both policies on the
ground that the insurer, after accepting premiums for such coverage,
may not deny coverage on the ground that the insured has similar
insurance available to him.

By way of interesting dictum in the Sellers case the court indicated
that a loss should be prorated between uninsured motorist carriers if
more than one has equal responsibility for the loss. Thus, if his loss is
less than $10,000, or more than $10,000 but less than the sum of the
multiple policies protecting him, proration would be in order.
Following this line of reasoning if an individual has three policies
available to him and suffers a loss of $9,000 the policies would then
be prorated with each insurer being responsible for $3,000. It is entirely
possible that the Georgia courts, when faced with this type of situation,
would so rule in view of the reliance on Sellers in reaching the instant
decision.2

24. 315 F.2d 770 (4th Cir. 1963).
25. 185 So. 2d 689 (Ha. 1966).
26. If the insured can bring himself under more than one uninsured motorist endorsement,

and if his injuries are sufficiently severe, he is at a decided advantage if the wrongdoer is
uninsured. This advantage arises where the injured person falls within two or more of the
following categories:

(I) He is the named insured in a liability policy.
(2) He is the named insured in another liability policy.
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NOTES

The arguments advanced in support of the majority are most
convincing as it is doubtful the legislature intended for it to be
financially advantageous to be involved in an accident with an
uninsured motorist rather than one with the standard liability policy
required by the Financial Responsibility Statutes. The arguments
advanced by the Georgia court and the minority also have substantial
merit as the statute clearly calls for an insurer to pay all sums the
insured shall be legally entitled to recover for bodily injury and any
clause attempting to limit its coverage by an "other insurance"
provision does not comply with the statute.

Perhaps the best solution to this controversial area would be for
Georgia to follow the lead of the Virginia legislature by providing that
the insured shall be offered the opportunity to contract for uninsured
motorist coverage, at an additional premium, for higher limits so long
as such limits do not exceed the limits of the automobile liability
coverage provided by such policy.27 Since Georgia's uninsured motorist
statute does not limit the insurers to 10/20 coverage but simply
provides that the coverage shall be no less than 10/20 it may be
possible for insurers to work within the framework of the present
statute without the need of legislative change. Insurers, by giving the
insured an opportunity to purchase additional uninsured motorist
protection would allow the insured to purchase as much protection for
himself when he carries high liability limits as he provides for others.28

Thus, the insurers are compensated by additional premiums and the
insured is compensated by additional coverage.

J. DAVID PARRISH

(3) He is the guest in or the permissive user of an insured motor vehicle.
(4) His spouse with whom he lives also has a liability insurance policy.
(5) He is the resident of the same household as one of his relatives who, or whose
spouse, is the named insured under a liability policy.
(6) Another relative, or this relative's spouse, living in the same household also has
liability insurance.

See, Denny, Uninsured Motorist Coverage-Present and Future, 52 VA. L. REv. 538 (1966).
27. VA. CODE ANN. § 38.1-381 (b) (Supp. 1966).
28. See, 21 U. of MIAMI L. REv. 712 (1967).
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