
LABOR LAW-CARD-BASED BARGAINING
ORDERS-GOOD FAITH DOCTRINE OVERTURNED

The Supreme Court of the United States in NLRB v. Gissel Packing
Co., Inc.' dispensed with four cases-three on appeal from the Fourth
Circuit' and one from the First Circuit.3 In each case the Union waged
an organizational campaign, obtained authorization cards from a
majority of the employees in the appropriate bargaining unit, and then
on the basis of the cards demanded recognition by the employer. All
four employers refused to bargain on the ground that authorization
cards were inherently unreliable indicators of employee desires, and
proceeded to engage in vigorous, anti-union campaigns that gave rise
to numerous unfair labor practice charges.

The National Labor Relations Board had found in each case that
the employer had interfered with, restrained, and coerced his employees
in violation of Section 8(a)(l) of the National Labor Relations Act,'
had discriminatorily discharged employees in violation of Section 8
(a)(3) of the Act, 5 and had refused to bargain with the Union in
violation of Section 8(a)(5) of the Act.6 The Board had "ordered the
companies to cease and desist from their unfair labor practices, to offer
reinstatement and back pay to the employees who had been
discriminatorily discharged, to bargain with the Union on request, and
to post the appropriate notices." 7 The Court of Appeals for the First
Circuit enforced the Board's order in full,8 but the Court of Appeals
for the Fourth Circuit refused to enforce the bargaining portion of the
order.' However, the Fourth Circuit did acknowledge that there were
violations of Sections 8(a)(l) and 8(a)(3) of the Act, and enforced the
portion of the Board's order regarding these violations.

The Supreme Court affirmed the First Circuit and reversed the
Fourth Circuit insofar as it denied enforcement to the bargaining
portion of the order. The Court said that a bargaining order is

1. - U.S. _,89 S. Ct. 1918 (1969).
2. NLRB v. Gissel Packing Co., 398 F.2d 336 (4th Cir. 1968); NLRB v. Heck's, Inc., 398

F.2d 337 (4th Cir. 1968); and General Steel Products, Inc. v. NLRB, 398 F.2d 339 (4th Cir.
1968).

3. NLRB v. Sinclair Co., 397 F.2d 157 (Ist Cir. 1968).
4. 49 Stat. 452 (1935), as amended, 61 Stat. 140 (1947), as amended, 73 Stat. 525, 542 (1959),

29 U.S.C. § 158(a)(1) (1964).
5. Id. at § 158(a)(3).
6. Id. at § 158(a)(5).
7. NLRB v. Gissel Packing Co., U.S. ___ 89 S. Ct. 1918, 1925 (1969).
8. NLRB v. Sinclair Co., 397 F.2d 157, 162 (lst Cir. 1968).
9. See supra note 2.
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appropriate when a union obtains authorization cards from a majority
of the employees in a bargaining unit without misrepresentation or
coercion if the employer engages in serious unfair labor practices so as
to preclude a fair election.

The decision of the Supreme Court in the Gissel case has an
immediate effect on the Fourth Circuit, and a long-range effect on the
entire field of labor law. In the Fourth Circuit, Gissel overrules a line
of cases holding that an employer is not obligated to bargain on the
basis of authorization cards, due to their inherent unreliability, in the
absence of National Labor Relations Board certification unless he has
independent knowledge that the Union does represent a majority of the
employees in the bargaining unit. 0 The reasoning of the Fourth Circuit
Court was that the 1947 Taft-Hartley amendments to the National
Labor Relations Act" withdrew from the Board the authority to order
the employer to bargain under § 8(a)(5)12 on the basis of cards, in the
absence of National Labor Relations Board certification, unless the
employer knows independently of the cards that there is in fact no
representation dispute. In 1935 there was no specific manner in which
determination was to be made as to whether or not a majority of
employees wanted representation. The Wagner Act" allowed the
NLRB to take a secret ballot of employees, or utilize any other suitable
method to ascertain such representatives. In 1947, the Taft-Hartley Act
revisions to the NLRA were passed. Section 9(c) was revised to allow
petition by an employer when only one union was requesting
representation, and to provide if a question of representation exists, it
[the Board] shall direct an election by secret ballot and shall certify the
results thereof. Thus, the Wagner Act language allowing other forms
of determination was stricken. The position of the Fourth Circuit is
entirely untenable, as the Supreme Court had already made clear that
the deletion of the language "or utilize any other suitable method"

10. See Crawford Mfg. Co. v. NLRB, 386 F.2d 367 (4th Cir. 1967), cert. denied, 390 U.S.
1028 (1968); NLRB v. S.S. Logan Packing Co., 386 F.2d 562 (4th Cir. 1967); NLRB v. Sehon
Stevenson & Co., 386 F.2d 551 (4th Cir. 1967). The language of Justice Haynsworth is especially
revealing in the Logan Packing Co. case when he stated:

It would be difficult to imagine a more unreliable method of ascertaining the real
wishes of employees than a "card check," unless it were an employer's request for an
open show of hands. The one is no more reliable than the other. No thoughtful person
has attributed reliability to such card checks. 386 F.2d at 565.

I1. 61 Stat. 140 (1947).
12. See supra note 6. This section provides that "it shall be an unfair labor practice for an

employer to refuse to bargain collectively with the representatives of his employees, subject to the
provision of § 159(a) of this title."

13. Brief for Respondent at 6, NLRB v. Gissel Packing Co., 89 S. Ct. 1918 (1969).
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goes no further than to prevent certification by the Board without an
election. Certification is not a prerequisite for a refusal to recognize
violation.'

This decision bears importance outside the Fourth Circuit in that the
Supreme Court has set forth a new test for determining whether or not
a bargaining order should issue on the basis of authorization cards. The
courts had been applying the rule of Joy Silk Mills, Inc.," as modified
by Aaron Brothers Co. of Calif." The Joy Silk doctrine was that an
employer could lawfully refuse to bargain with a union claiming
representative status through possession of authorization cards, if he
had a "good faith doubt" as to the union's majority status. Instead
of bargaining in such a case, the employer could insist that the union
seek an election in order to test out his doubts. The Board could find
bad faith in any independent unfair labor practices of the employer, or
in the fact that the employer had come forward with no reasons for
entertaining any doubts about the union's majority.

Aaron Brothers shifted the burden to the General Counsel to show
bad faith on the part of the employer, and the Board further held that
an employer "will not be held to have violated his bargaining
obligation simply because he refuses to rely upon cards, rather than an
election, as the method for determining the union's majority."' 7 The
consequences of Aaron Brothers were: (1) not every unfair labor
practice would automatically result in the finding of bad faith and
therefore a bargaining order; the Board implied that it would find bad
faith only if the unfair labor practice was serious enough to have a
tendency to dissipate the union's majority, and (2) the employer no
longer needed to come forward with reasons for rejecting a bargaining
order.'

At oral argument before the Court, the Board presented a new theory
for the solution of the card-based bargaining order problem. The new
contention was that the employer's good faith is largely irrelevant, and
the key to the issuance of a bargaining order is the commission of
serious unfair labor practices that interfere with the election process
and tend to preclude the holding of a fair election. 9 This argument was
accepted by the Court, and thus the "good faith" test was abandoned
in favor of the "serious unfair labor practice" test.

14. Brooks v. NLRB, 348 U.S. 96, 101 (1954).
15. 85 N.L.R.B. 1263 (1949), enforced 185 F.2d 732 (D.C. Cir. 1950).
16. 158 N.L.R.B. 1077 (1966).
17. Id. at 1078.
18. Id. at 1079.
19. NLRB v. Gissel Packing Co., - U.S. __, 89 S. Ct. 1918, 1930 (1969).
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This does not mean that if a union presents authorization cards and
the employer engages in unfair labor practices, the union is
automatically recognized as the employees' bargaining representative.
There are certain. minimum standards the cards must meet.
Cumberland Shoe Corp.10 has long governed the problem of
ambiguous, dual-purpose cards-cards that say they will be used only
to obtain an election, but could be used to show representation
authorization. The Cumberland Shoe case held that such cards will be
disregarded, but where a caid is unambiguous and unequivocal in
designating the union as representative for all collective bargaining
purposes (including demands for recognition), misrepresentation will
be found only if employees are told, in any way, that the card's only
purpose is to qualify for a Board election.2 However, in Gissel the
Court implied that it would hold an employee to what he had signed,
regardless of what he was told, unless the "language is deliberately and
clearly canceled by a union adherent with words calculated to direct
the signer to disregard and forget the language above his signature. '22

It would appear that in the future the Board will look to whether or
not the totality of the circumstances surrounding the card solicitation
amounts to an assurance to the card signer that his card will be used
for no purpose other than to help get an election.2

The opinion in Gissel will certainly raise questions in the minds of
employers as to what course or courses of action are open to them
when confronted with a union seeking representation on the basis of
authorization cards. In resolving these questions, it should be noted
that all the Court actually decided was that an employer who rejects a
union's demand for recognition based on a majority of authorization
cards, and who commits unfair labor practices that tend to undermine
the union's majority, thus making a fair election an unlikely
possibility, can properly be ordered by the Board to bargain with the
union.24 According to the Court,

[A]n employer is free to communicate to his employees any of his
general views about unionism or any of his specific views about a
particular union, so long as the communications do not contain a
"threat of reprisal or force or promise of benefit." He may even
make a prediction as to the precise effects he believes unionization will

20. 144 N.L.R.B. 1268 (1963), enforced 351 F.2d 917 (6th Cir. 1965).
21. Id.
22. NLRB v. Gissel Packing Co., - U.S.., 89 S. Ct. 1918, 1936 (1969).
23. CCH Lab. L. Rep. 8016 (1969).
24. Id. at 13, 469.
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have on his company. In such a case, however, the prediction must

be carefully phrased on the basis of objective fact to convey a
management decision already arrived at to close the plant in case of
unionization. 5

It appears that the employer can still insist on an election, so long as

he engages in no unfair labor practices.
Gissel seemingly has not changed the fact that the employer need

give no reasons for insisting upon an election either. He may give a

simple "no comment," keep his campaign fair, and insist upon an

election. This is assuming, of course, that he has no independent

knowledge that the union does in fact represent a majority of his

employees.
The final question that is certain to follow the Gissel opinion is,

"What unfair labor practices will be considered serious enough to

warrant a bargaining order in the absence of an election?" The

language of the Court sheds little light on this problem.

The only effect of our holding here is to approve the Board's use of

the bargaining order in less extraordinary cases marked by less
pervasive practices which nonetheless still have the tendency to

undermine majority strength and impede the election processes. The
Board's authority to issue such an order on a lesser showing of
employer misconduct is appropriate . . . where there is also a
showing that at one point the union had a majority; . . . In
fashioning a remedy in the exercise of its discretion, then, the Board
can properly take into consideration the extensiveness of an
employer's unfair practices in terms of their past effect on election
conditions and the likelihood of their recurrence in the future. If the
Board finds that the possibility of erasing the effects of past practices
and of ensuring a fair election . . . by the use of traditional remedies,

though present, is slight and that employee sentiment once expressed
through cards would, on balance, be better protected by a bargaining
order, then such an order should issue.26

Thus, the only answer we have is that a bargaining order will issue

where the practice is so serious as to disrupt the election machinery;

the complete answer must come when the Board categorizes each

practice as it arises.
The Gissel decision has both preventive and corrective value. Should

the employer engage in unfair labor practices after presentation of

authorization cards, he runs the risk of losing his chance at an election.

25. NLRBv. Gissel PackingCo., -- U.S. .. ,89S. Ct. 1918, 1942 (1969).
26. Id. at 1940.
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On the other hand, if an employer does disrupt the possibility of a fair
election, ordering him to bargain would appear to insure that employee
desires are granted. This case seems to be a serious attempt to
safeguard the true purpose of an election by assuring employees that
surrounding conditions will enable them to register a free and
untrammeled choice for or against a bargaining representative.

ROGER W. DUNAWAY, JR.


