
COMMENT
MILITARY JUSTICE: O'CALLAHAN v. PARKER AND

THE CITIZEN-SOLDIER

The convergence of many factors saw the Supreme Court take a
momentous step when it decided the case of O'Callahan v. Parker in
the Spring of 1969. Against the backdrop of its great interest in and
expansion of civil liberties, against the backdrop of the great growth
of the military establishment, against the backdrop of the tumult and
trials of a disasterously unpopular Asian war, the Court made a far-
reaching decision which conclusively and effectively narrowed the
jurisdiction of the military in trying armed forces personnel before
court martials under the provisions of the Uniform Code of Military
Justice.2 This narrowing of jurisdiction, and intrusion into what had
once been held as a sacrosanct area of military dominance, has the
greatest significance not only on the practicalities of day by day
operation of military justice but also on the great constitutional
questions involved.

Sergeant James F. O'Callahan was stationed at Fort Shafter in
Hawaii. While on leave, with an evening pass and dressed in civilian
clothes, he broke into a girl's hotel room, assaulted and attempted to
rape her. Apprehended by civilian authorities, he was turned over to
the military. After extensive questioning, he confessed to the offense
and was charged with violation of Articles 80, 130 and 134 of the
Uniform Code of Military Justice.3 He was tried before a court martial
and convicted on all counts, and sentenced to ten years at hard labor,
forfeiture of all pay and allowances and a dishonorable discharge. The
Army Board of Review and the Court of Military Appeals affirmed
the decision. O'Callahan filed for a writ of habeas corpus in the United
States District Court which denied relief, and the Third Circuit Court
of Appeals affirmed this decision. The United States Supreme Court
then granted certiorari.

The history of the military and its judicial aspects is a tangled web
of decisions based on a tradition and history of suspicion,
subordination and separation. This tradition was born in a revolution
that was in part fought against military tyranny. The country and its

1. 395 U.S. 258 (1969).
2. 10 U.S.C. ch. 47 (1964).
3. 10 U.S.C. § 880 (1964), Art. 80, gives the general provisions for what constitutes an

attempted crime; 10 U.S.C. § 930, Art. 130, concerns illegal entry into a structure; 10
U.S.C. § 934, Art. 134, covers all disorders and neglects to the prejudice of good order and
discipline in the armed forces and all conduct which brings discredit upon the armed forces.
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founding fathers were acutely aware of their struggles and the history
of past military usurpations and despotism in Europe. In establishing
a constitution, they made sure that it reflected their fears and prejudices
with checks on the military both in the body of the Constitution and
later in the Bill of Rights. This civilian control of the military has not
only been a hallmark of constitutional philosophy, but it has also been
a basic tenet of practical political ideology. It has been and is today a
basic concept of our democracy. The military was thus separated from
government and yet put under its control.4 As Chief Justice Warren
stated, "it is plain that the axiom of subordination of the military to
the civil is not. an anachronism. Rather, it is so deeply rooted in our
national experience that it must be regarded as an essential constituent
of the fabric of our political life." 5

The courts, within this framework of separation, subordination and
civilian control, maintained a strict hands-off policy toward the
military in. general and toward military justice in particular. Dynes v.
Hoover" stated that the military courts were not article III courts but
were constituted under article 1I,7 and thus, they were beyond the
review of civilian courts unless the military usurped its jurisdiction or
failed to follow the prescribed military rules. Thus, Congress was left
to control military justice and to establish its rules, regulations and the
courts to enforce them. Only by writ of habeas corpus could a military
court's decision be reviewed, and then only on matters of jurisdiction
and questions of failure to follow military rules. This general view and
precedent is still good today.8 Separated and autonomous, military
justice was rarely interfered with by the federal courts. Only when it
intruded into civilian areas did the Court react and limit its power.9

In Ex Parte Milligan,10 the Court, despite the great ordeal of Civil
War just passed, held that civilians were not to be subjected to military
trial so long as civilian courts were functioning. The Court's main drift
was protection of civilians from military control and maintenance of

4. S. HUNTINGTON, THE SOLDIER AND THE STATE 143-92 (1959); C. ROSSITER, 1787-THE
GRAND CONVENTION 58-156 (1966).

5. Warren, The Bill of Rights and the Military, 37 N.Y.U. L. REV. 181, 186 (1962)
[hereinafter referred to as Warren].

6. 61 U.S. (20 How.) 65 (1857); see also Ex Parte Wallandingham, 68 U.S. (I Wall.) 243
(1863).

7. U.S. CONST. art. 1, § 8, cl. 14.
8. Fowler v. Wilkinson, 353 U.S. 583 (1957); Hiatt v. Brown, 339 U.S. 103 (1950); In Re

Grimely, 137 U.S. 147 (1890).
9. Ex Parte Milligan, 71 U.S. (4 Wall.)2 (1866).
10. Id.
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the balance within the federal structure of an autonomous yet
subservient military. The great problem, however, was not military
usurpation of power but congressional dispensation to the military of
Congressional powers and sometimes of constitutional rights. The
Court has been ever watchful of this. While it has not acted in such
instances as the Japanese relocation cases such as Korematsu v. U.S.,"
it did act very affirmatively against military control in Hawaii after
Pearl Harbor. 2 Here again there was military trial of civilians, and the
Court would not allow it even under Congressional fiat to the military.
The Court in Duncan v. Kahanamoku stated that, "we have always
been especially concerned about the potential evils of summary
criminal trials and have guarded against them by provisions embodied
in the Constitution itself.' 3 The Court further stated that the general
principle it supported was that "the military should always be kept in
subjection to the laws of the country to which it belongs.""

Mr. Justice Murphy's eloquent and incisive concurrence in
Kahanamoku deserves note. He stated:

"Abhorrence of military rule is engrained in our form of
government' 5 

. . . .Civil liberties and military expediency are often
irreconcilable . . . .The swift trial and punishment which the
military desires is precisely what the Bill of Rights outlaws" ...
and Constitutional rights are rooted deeper than the wishes and
desires of the military." 7

The Court once again reaffirmed its position that military courts could
not infringe upon constitutional rights of civilians even if the exigency
of the moment called for it. The noted cases of a military nature arising
out of World War II were forerunners of what was yet to come, for
instead of demobilization and peace after this great national and world
ordeal, the United States faced an even greater threat. This time it was
internal as well as external, and this time it was in the nuclear age. The
Cold War began, and the great growth in military came with it. The
great fears of the founding fathers were coming true. A large standing
army became a fact and arrayed with it was a military-industrial-
technological complex of staggering proportions and powers. With the

11. 323 U.S. 214 (1944); see also In Re Yamashita, 327 U.S. 1 (1946).
12. Duncan v. Kahanamoku, 327 U.S. 304 (1946).
13. Id. at 322.
14. Id. at 322, 323.
15. Id. at 325.
16. Id. at 331.
17. Id. at 332.
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military stretching its power and influence into every facet of American
life, upsetting the tradition of separation and subordination as well as
the checks and balances that go with it, the role of the Court was going
to have to change to redress the balance or at the minimum protect
the individual rights of citizens. The Court's days as a bystander were
over. Military autonomy from judicial control was ending because
military separation from American life had ended.'8 From an army of
672 men at the time of Washington's inauguration, the military had
become a force in the hundreds of thousands with other thousands in
the reserves and in the national guard and with millions as civilian
employees. 9

The change in the posture of the military and its judicial functions
were concomitant with the activism of the Court in the area of civil
liberties. O'Callahan, therefore, does not stand alone. It is part of a
long line of cases in which the Court narrowed and whittled down the
jurisdiction of the military judiciary in an attempt to redress the
balance in favor of individuals caught within the military complex.2
Where a whole state is to be recurrently in arms, the military must be
restrained .2 At their conclusion, each war in American history has
brought demands for reform of military justice. With no civilian
judicial control, it was up to Congress to enact such reforms. The most
far reaching of these reforms occurred in 1950 with the passage of the
Uniform Code of Military Justice. "Prior to 1950 the American in
uniform had been at the mercy of legal procedures little changed since
before the Revoluntionary War." '2 2 It is important to note this
statutory change because developments between military justice and the
Court come from review of this Act as much as they did from
philosophical aspects of redressing the balance between the military and
civilian sectors of our society.

Burns v. Wilson23 was the first intrusion by the Court into the
autonomous domain of military justice. Here the Court in hazy

18. See A. LINK, AMERICAN-EPOCH-HISTORY OF THE UNITED STATES SINCE 1890, 624-96
(1955); see also S. Huntington, THE SOLDIER AND THE STATE 143-192 (1959).

19. Warren, p. 187, 188.
20. "Constitutional Rights of Military Personnel," Hearings Before the Subcommittee on

Constitutional Rights of the Committee of the Judiciary, United States Senate, 87th Congress,
2nd Session 3 (1962).

21. Sutherland, The Constitution, the Courts and Military Justice, 35 ST. JOHN'S L. REV.
215 (1961).

22. Ervin, The Military Justice Act of 1968, 45 MIL. L. REV. 77 (1969); as reprinted from 5
WAKE FORREST INTRA. L. REV. 223 (1969) [hereinafter referred to as Ervin).

23. 346 U.S. 137 (1953).
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language said that the Bill of Rights applied to court martials and that
civil courts could consider whether military courts had given
constitutional questions adequate consideration. Dynes2 1 was not
repudiated, and as late as 1957 in Fowler v. Wilkinson,2 the Court
reaffirmed its basic premise concerning civilian court review of only
jurisdictional matters. But, Burns allowed room for doubt. It said that
military law like state law is a jurisprudence which governs in our
federal establishment, but the "military courts, like the state courts,
have the same responsibilities as do the federal courts to protect a
person from a violation of his constitutional rights. 2 6 Of Burns, Chief
Justice Warren stated that it allowed court martial proceedings to be
challenged not only on jurisdictional grounds or the failure to follow
some military rule but because there was the denial of some
fundamental right. It recognized, according to Warren, "that our
citizens-in uniform may not be stripped of basic rights simply because
they have doffed their civilian clothes. ' 27 The Court's whispered
intrusion in Burns is yet to have full impact.

Two years later, the Court acted more directly in a predecessor to
O'Callahan. In Toth v. Quarles,2 8 the Court stated that military courts
have no jurisdiction over ex-servicemen even for crimes committed
while they were in the service. The Court held that the Constitution
restricts court martials to persons who are actively members or part
of the armed forces. The Court went on to say that the constitutional
grant of powers to Congress to regulate the military was to be strictly
construed.2 Neither by usurpation nor by congressional fiat could the
military try civilians. The Court further stated that military courts do
not rank with article III courts as adjudicators of the guilt or innocence
of people charged with offenses3 that laymen are better specialists and
that military tribunals are to be restricted to the narrowest jurisdiction
deemed absolutely necessary to maintain discipline .3

The Court's next opportunity to restrict and narrow military
jurisdiction occurred in Reid v. Covert.3 2 Here the Court stated that
military dependents could not be tried by military courts, i.e. no matter

24. 61 U.S. (20 How.) 65 (1857).
25. 353 U.S. 583 (1957).
26. 346 U.S. 137 (1953).
27. Warren, p. 188.
28. 350 U.S. 11 (1955).
29. Id. at 15.
30. Id. at 17.
31. Id. at 23.
32. 354 U.S. 1 (1957).
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what their dependence, connection, or ties with the military, they were
still civilians. The Court said that when the United States acts abroad
it cannot do so free of the Bill of Rights.3 The United States is a
creature of the Constitution and can only act in accordance with it. The
shield which the Bill of Rights and other parts of the Constitution
provide to protect the citizen is not taken away simply because he
happens to be in another country .3 The Court went on to emphasize
that the jurisdiction of the military was severely limited, and that every
extension of it was an encroachment on the jurisdiction of civil courts
and, more important, a deprivation of constitutional rights.3 5 It further
said that military justice has always been a rough form of justice
emphasizing summary procedures, speedy convictions and stern
penalties with a view to maintaining obedience rather than promoting
and protecting rights.36 The Court in Reid stated that the military
places emphasis on security and order rather than on the value of
integrity of the individual, and finally that "we should not break faith
with this Nation's tradition of keeping military power subservient to
civil authority. '37

In later cases, the Court reaffirmed Toth and Reid by stating that
civilian dependents could not be tried for capital or non-capital
offenses,38 that the military had no right to act against a serviceman
for offenses he committed prior to induction3 9 and that civilian
employees of the military could not be tried by military courts. 0 These
cases effectively stripped the military of judicial control over civilians
in and out of the United States. Milligan had been reaffirmed in light
of the circumstances of the Cold War. The Court stated that no matter
what Congress had done in giving the military jurisdiction over ex-
servicemen, dependents and military employees, etc., they were still
civilians and as such could not be tried by military courts. This, due
to the fact that they were entitled to constitutional guarantees of the
Bill of Rights no matter where they were, and under what auspices or
circumstances. This much is now evident: military trials for civilians
are not permissible.

In the case at hand concerning a serviceman tried before a military

33. Id. at 5.
34. Id. at 5,6.
35. Id. at 21.
36. Id. at 35, 36.
37. Id. at 40.
38. Kinsella v. Singleton, 361 U.S. 234 (1960).
39. Harmon v. Brucker, 355 U.S. 579 (1955).
40. McElroy v. Guagliardo, 361 U.S. 281 (1960).
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court for violation of the Uniform Code of Military Justice, there is
no question but that O'Callahan was under military control and that
he was not a civilian." For the first time, the Court steps over the
boundary and places servicemen themselves outside of the jurisdiction
of the military where there is a non-service-connected offense. The
Court said that the military had no right to try a member of the armed
forces for commission of a crime cognizable in a civilian court and
having no military significance. The Court reaffirmed Toth and Reid
by stating that military courts are of lesser degree in. status as well as
quality than constitutional courts. The Court also found great fault
with the Uniform Code's court martial proceedings especially in the
command influence allowed and the lack of an independent judiciary."
"A court martial is not yet an independent instrument of justice but
remains to a significant degree a specialized part of the overall
mechanism by which military discipline is preserved. '43

The Court went on to say that military courts should be limited to
"the least possible power adequate to the end proposed," 4 and that
they were singularly inept in dealing with the subtleties of constitutional
law. 5 In the strongest words yet directed against military courts, Mr.
Justice Douglas, who wrote the majority opinion, stated that "a
civilian trial . ..is held in an atmosphere conducive to the protection
of individual rights, while the military trial is marked by the age-old
manifest destiny of retributive justice."46 Again, referring to Toth and
Reid, the Court stated that the military had no jurisdiction whatsoever
over civilians "no matter how intimate the connection," and that just
because the military has no jurisdiction over civilians does not
necessarily imply that it has unlimited jurisdiction over servicemen
regardless of the nature of the offense. 7 Simply determining that an
individual was a member of the armed forces was not sufficient to give
a court martial jurisdiction without taking into consideration the
nature, time and place of the offense.4 8

The Court stated that for a crime to come under military jurisdiction
it must be service connected. Unless this was done, members of the
armed forces would be deprived of constitutional rights under

41. O'Callahan v. Parker, 395 U.S. 258 (1969).
42. Id. at 262-264.
43. Id. at 265.
44. Id.
45. Id. at 266.
46. Id.
47. Id. at 267.
48. Id.
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amendments V and VI of the Bill of Rights. O'Callahan was on leave
when the crime was committed, there was no connection between the
crime and his military duties, the crime was not committed on a
military post, nor was any other military person involved. Here was a
peacetime offense; within a civilian area; with civilian courts open and
functioning. It was not service connected, and thus O'Callahan had
been denied his right to constitutional guarantees which are his as a
citizen."

The dissenters, Justices, Harlan, Stewart and White, in this five-three
decision stated that the Court had usurped a Congressional function in
determining military-judicial jurisdiction; that a great deal of past
precedent had called for status in the military as being sufficient to
confer jurisdiction; and that the decision was a blow to military control
of its members both in practical and psychological aspects. Finally, the
dissent stated that there is no adequate guide for using the word service
connected and that this lack of a standard is another reason for the
military-judicial inefficiency which this decision would bring.0

There is no way to de-emphasize the importance of O'Callahan. It
is important not only by virtue of the fact that the Court had once
again limited and narrowed military jurisdiction. It had done that, but
it had done more, much more. It had stated that a soldier was still a
citizen. As such, he was still entitled to the constitutional rights that
go with citizenship. The Court limited military jurisdiction to a strictly
confined area, and it will be interesting to see where the Court will go
from here, having enunciated such far reaching premises. The practical
significance of this case need not be speculated upon. It was immediate.
Decided on June 2, 1969, the case was being used as unimpeachably
conclusive precedent by the end of that month. Since that time dozens
of cases have been decided by the Court of Military Appeals using
O'Callahan. It would suffice to look at these cases and see how the
military is dealing with the case in interpreting it and using it as a guide
for future decision.

In the dozens of cases already decided by the Court of Military
Appeals using O'Callahan, it is evident that the least service connection
will be sufficient to circumscribe the far reaching effects of O'Callahan.
Thus, in any situation involving drugs or marijuana, the court has
found service-connection and jurisdiction. Use of drugs off-base by a
member of the armed service was considered service connected because

49. Id. at 273, 274.
50. Id. at 274-284.
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of the great harm that drug use poses to military order and well being.5

On-base use was no problem for the court found clear jurisdiction. In

all its decisions the court has immediately found jurisdiction where the

offense was committed on base. The court has found disloyal

statements made off base were service connected;12 that a robbery

committed off base by soldiers in civilian dress was service connected

because the victim, also on leave and in civilian dress, was a

serviceman;" that a murder off base was service connected because the

victim was a soldier, and it was committed in the presence of other

soldiers;- that treason off base was service connected.5 5 Thus, an

offense committed on a military post or one involving the minimum

of service connection will bring military jurisdiction.
The Court of Military Appeals has found a lack of military

jurisdiction where crimes have been committed off base by servicemen

on leave and with civilians as victims;-" where the crime was off base

with a military dependent as a victim;57 and where, even though there

was service connection, the civil offenses could be severed from the

military connected offenses.5" The court stated that there must be

military significance before there is military connection. The offense

must have some bearing or connection with the armed forces before a

court martial has jurisdiction. While allowing courts martial

jurisdictions for the least form of service connection, the Court of

Military Appeals has made it evident that it will follow the basic guide

of O'Callahan and that just being a serviceman will not be sufficient

to give a court martial the right to try him.
Two questions not covered by O'Callahan concern: (1) Offenses

committed by servicemen serving overseas which would be considered

non-service connected had they occured in the United States; and (2)

The question of the retroactive application of O'Callahan. As to the

first question, this involves a complicated area of treaties, status of

forces agreements and international law. Suffice to say that should a

51. U.S. v. Castro, CM 22046, 26 Sept. 1969; U.S. v. Beeker, CM 21787, 12 Sept. 1969;

U.S. v. Cox, CM 420214,25 June 1969; U.S.v. Konieczko, CM419706, 19 June 1969.

52. U.S. v. Bell, CM 419988, 3 July 1969.
53. U.S. v. Gunter and Starrs, CM 420194, I1 July 1969.

54. U.S. v. White, CM 420140, 12 Aug. 1969.

55. U.S. v. Harris, CM 22028, 26 Sept. 1969.

56. U.S. v. Riehl, CM 22040, 26 Sept. 1969; U.S. v. Cochran, CM 22236, 19 Sept. 1969;

U.S. v. Prather, CM 21603, 5 Sept. 1969; U.S. v. Borys, CM 21501, 5 Sept. 1969.

57. U.S. v. Henderson, CM 22128, 26 Sept. 1969.

58. U.S. v. Crapo, CM 21866, 26 Sept. 1969; U.S. v. Chandler, CM 21685, 26 Sept. 1969;

U.S. v. Shockly, CM 21667, 26 Sept. 1969; U.S. v. Paxiao, CM 22230, 26 Sept. 1969.
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serviceman be charged with a civilian type offense committed outside
of his military connection and the host country allows the military to
take jurisdiction, then there will be sufficient service connection to give
the military jurisdiction. This is by virtue of the fact that overseas
assignment presumably heightens military connection even though had
the crime been committed in the United States there would have been
no jurisdiction. The case of the Green Berets and the present charges
of mass civilian killings in Viet Nam should be interesting to watch to
see how several of the issues brought up within this paper are handled
as well as the possibility of new and more involved questions being
brought up that may require final determination by the Supreme
Court.

As to the question of retroactivity, this is a complex and ill defined
area where the Court is not clear and the scholars are unsure. It seems
that the Court will give retroactive effect to a decision where it affects
the "very integrity of the fact finding process," 59 and where the
previous decision, now overruled, was a clear danger to the
fundamental fairness of the trial process." Where the new ruling affects
the evidentiary process, the Court has said that it will look to: (a) the
purpose of the new ruling; (b) the reliance on the older precedent; and
(c) the effect that retroactive application will have on the
administration of justice."' Thus, using these two guidelines we see why
the Court allowed retroactivity in the Gideon v. Wainwright"2 decision,
while not allowing it for Miranda v. Arizona6' or Escobedo v. Illinois."4

This would then lead one to believe that O'Callahan would be
applied retroactively because of its connection with the integrity of the
fact finding process and the fundamental fairness of the trial process.
There is no question but that the decision does not fit into the line of
cases where there is no retroactivity, for O'Callahan does not concern
itself with the evidentiary process. However, the Court in DeStefano v.
Woods"5 said that jury trial requirements for serious crimes are not
retroactive because a non-jury trial does not necessarily mean that there

59. Johnson v. New Jersey, 384 U.S. 719 (1966).
60. Retroactivity of Constitutional Decisions, 41 NOTRE DAME LAWYER 209 (1965); See,

Prospective Overruling and Retroactive Application in Federal Courts, 71 YALE L.J. 907 (1962);
Mishkin, The High Court, the Great Writ and the Due Process of Time and Law, 79 HARV. L.
REV. 56, (1965); Schwartz, Retroactivity, Reliability and Due Process-A Reply to Professor
Mishkin, 33 U. Cm. L. REv. 719 (1966).
61. Linkletter v. Walker, 381 U.S. 618 (1965).
62. 372 U.S. 335 (1963).
63. 384 U.S. 436 (1966); retroactivity denied, Johnson v. New Jersey, 384 U.S. 719 (1966).
64. 378 U.S. 478 (1964); retroactivity denied, Johnson v. New Jersey (1966).
65. 392 U.S. 631 (1968).
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is a lack of fundamental fairness. Right to jury trial and the right to
indictment by a grand jury are the basic reasons why the Court limited
military jurisdiction in O'Callahan. Thus, there is no clear indication
of what the Court would do. In Linkletter v. Walker," the Court said
that it was not under any constitutional dictate to grant retroactivity
and that it would take each case and decide the question of retroactivity
on the merits of the case alone. Therefore, with the case method
outlines, it is very difficult to divine what the Court will do as to the
retroactive application of O'Callahan.

The constitutional import of O'Callahan is great, and its full effect
is yet to be determined on the basis of where the Court, with a new
Chief Justice, goes from here. In O'Callahan, the Court narrowed the
power of the military judiciary to a severe and restrictive degree. It
asserted the right of servicemen to constitutional guarantees, and it
encroached upon what was once an "off limits" area for civilian
judicial action, military control over its own members. Whether this is
the end to restricting military jurisdiction or only another step in the
long line of cases discussed, is yet to be seen. The Court has stated very
conclusively that citizenship cannot be taken away by Congressional
action nor can a citizen's rights be denied him. Can the Court do less
for the serviceman? In Afroyim v. Rusk, the Court stated that:

In our country the people are sovereign and the Government cannot
sever its relationship to the people by taking away their citizenship.67

Once acquired, this Fourteenth Amendment citizenship was not to be
shifted, canceled, or diluted.6 8

The very nature of our free government makes it completely
incongruous to have a rule of law under which a group of citizens
temporarily in office can deprive another group of citizens of their
citizenship . . . Our holding does no more than to give to this
citizen that which is his own, a constitutional right to remain a citizen
in a free country unless he voluntarily relinguishes that citizenship.69

How many constitutional rights belong to servicemen and how far
the Court will go in applying them is a question to be answered by the
future. The move toward protection of servicemens' rights is a needed
and healthy aspect of our age. For years, the soldier has been
suspended in a state of limbo as far as his rights are concerned.
Delivered over to the stern and disciplined world of the military, where

66. 381 U.S. 618 (1965).
67. 387 U.S. 253, 257 (1967).
68. Id. at 262.
69. Id. at 268.
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obedience rather than justice is the rule, the soldier was no more a
citizen in his rights than one incarcerated in prison. That might have
been sufficient in an age of volunteers and small armies, but it is totally
insufficient today when everyone is so linked to the military and where
in one way or another the military touches, if not controls, so many
lives. In this era of the military-industrial complex, where the garrison
state is more fact than fancy, the rights of the citizen must be
guaranteed no matter where he is or under what circumstances. The
military can no longer expect autonomy in its judicial affairs when it
pervades every aspect of American life.

Congress, aware of the great growth of the military, caught in the
frustration of an indecisive war in Asia, seeing the great growth of civil
liberties in the federal and state judiciaries and the parallel inadequacies
of military justice, has only recently enacted the Military Justice Act
of 1968.70 Opposed by the military, it made some major reforms in the
very area where the Court was so critical viz. an independent military
judiciary. The Act provides counsel for military men whenever their
military service may be in jeopardy by a dishonorable discharge or in
any case where they request counsel. It provides for an independent
judiciary insulated from command influence and control, and
streamlines military trial procedures. The Act bans command
interference; disallows summary court martials where the defendant
objects; establishes independent judges for the Court of Military
Appeals; allows for release pending appeal; and, strengthens appeal
procedures .7 Senator Sam Ervin, who was instrumental in getting the
Act passed, believes that the separation of military judges from
command influence and control is the major step in the Act. He states
that when the 1968 Act is put into effect, "the brand of criminal justice
administered by military courts will be equal to that of the federal and
state civilian courts in most respects. Of course, much will depend upon
the good faith of the armed services in seeking to effectuate the reforms
fully."72

The Act was a much needed reform of the military judiciary. While
the Act is significant in establishing a more equitable court system in
the military, it is difficult to share Senator Ervin's enthusiastic
response concerning the future equality between military and civilian
courts. The nature of the military is such that it has always tended to

70. Military Justice Act of 1968, Pub. L. No. 90-632, 82 Stat. 1335 amending; 10 U.S.C.,
ch. 47 (1964).

71. See Ervin. supra note 22.
72. Id. at97.
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push aside the "niceties" of justice and due process in its impatience
to accomplish a mission.13 This is no disparagement of the military of
which this author is a part. It is a simple recognition and acceptance

of the fact that the military and judicial sectors of American society

see that society and its needs from different views and from different

vantage points. So long as this is the case, the judicial sector will have

to be acutely aware of its responsibilities to promote and protect the

rights and freedoms of this society's citizens. The recognition of the

danger of the garrison state, one that the founding fathers had, should

always be with us, and it is the responsibility of the judiciary and every

citizen to see that "in our desire to be secure, we do not loose our

ability to be free. 74

JACOB BElL

73. Henderson, Court Martials and the Constitution: The Original Understanding, 71 HARV.

L. REv. 293 (1957).
74. Warren, p. 203.
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