
REAL PROPERTY

By RONALD C. LINK*

RIGHTS IN LAND

Private Rights

1. Remedies. In discussing rights in land, perhaps the best place to
begin is with the question which law teachers perennially delight in
asking but rarely answer, namely: What is realty? This question was
raised in Schrampfer v. Lindal Ceder Homes, Inc.,' an action in bail
trover to recover a certain model cedar vacation cottage described as
"sitting on piers located at 1941 S. Cobb Drive, Marietta, Georgia."
The form of action, bail trover, differs from ordinary trover in that
the plaintiff, by swearing that the property sought has been or will be
concealed or will not be forthcoming to answer judgment, may force
the defendant to furnish "bail" prescribed by statute as security equal
to twice the value of the property claimed. 2 Trover in Georgia embraces
the common law actions of trover, detinue and replevin,' so it lies
generally for the recovery of chattels or their value. The question for
the court in Schrampfer therefore.was whether the vacation cottage was
personalty, for which bail trover would lie, or was realty, for which bail
trover would not lie.' The court held that bail trover would not lie, as
a building is a part of the realty by statute law of the state.5 The court
did indicate, however, that trover would lie under certain
circumstances: (1) where the parties agreed between themselves to treat
the building as personalty' or (2) where the building had been
wrongfully detached and removed from the land.7

* Assistant Professor of Law, University of Georgia School of Law. B.A., University of
Illinois, 1961; M.A., University of California (Berkeley), 1962; J.D., University of Illinois,
1965. Appreciation is expressed to Randall B. Scoggins for his assistance in the preparation of
this survey.

I. 118 Ga. App. 92, 162 S. E.2d 806 (1968).
2. GA. CODE ANN. §§ 107-201 -202 (Rev. 1968).
3. Small v. Wilson, 20 Ga. App. 674, 93 S.E. 518 (1917). See GA. CODE ANN. § 107-101

(Rev. 1968). Thus the common law distinctions about (I) whether the goods were wrongfully
taken (replevin) or lawfully taken but wrongfully withheld (trover and detinue) and (2) whether
the relief sought was recovery in specie of the chattel (replevin and detinue) or recovery of the
value of the chattel (trover), have been abolished.

4. The plaintiff, who won in the trial court, made no appearance on appeal.
5. GA. CODE ANN. § 85-201 (Rev. 1955). Cf. GA. CODE ANN. § 85-1701 (Rev. 1955). The

court assumed sub silentio that the vacation cottage was a "building." Cf. Lawrence v. Harding,
infra note 36. Quaere whether the same result would obtain for a mobile home resting on a
permanent foundation? Cf. Id.

6. It appears somewhat unusual to allow the parties to change statutory commands by private
agreement.

7. Schrampfer does not indicate the proper remedy to pursue in cases such as this. If the
vacation cottage is realty, perhaps the plaintiff should bring an action of ejectment. See generally
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The problem of appropriate remedy also was involved in Gifford v.
Courson, where ten claimants brought suit against two defendants for
equitable partition9 of a fifty-eight acre tract of land, alleging that they
were all joint owners.' 0 The trial court ordered that the land be
partitioned in equity by sale and division of the proceeds. On appeal
from that order, the Georgia Supreme Court reversed, holding that the
claimants had an adequate remedy at law. According to the court, GA.
CODE ANN. § 85-1504 (Rev. 1955) provides a method for partition in
a proceeding at law. This remedy was adequate, because the claimants'
allegations that the equitable suit was necessary to avoid a multiplicity
of actions, to obtain the. best price for the land, and to afford a simpler
and less expensive manner of partition were not supported by evidence.

Some of the language in Gifford is confusing. For example, the court
spoke of "statutory partition" as being "the remedy at law." It should
be noted, however, that GA. CODE ANN. §§ 85-1501 to 85-1503
expressly control some aspects of partition in equity. Nevertheless, the
court apparently read the remaining sections of chapter 85 as applying
only to actions at law, not in equity, even though the sections are not
expressly limited to actions at law." Thus the explanation seems to be
that partition in equity is governed only by the general terms of §§ 85-
1501 through 85-150311 and that partition at law is governed by §§ 85-

GA. CODE ANN. tit. 33 (Rev. 1962). This action would not give the plaintiff the protection of
bail, which perhaps explains why bail trover was pursued initially. But if the cottage were removed
during pendency of the ejectment suit, presumably a second action in bail trover would lie, albeit
with new court costs and time delays.

This discussion of Schrampfer does not consider the question of whether it is desirable, as a
matter of civil practice, to preserve the distinctions between forms of action or whether alternative
pleading should be allowed. It should be noted that the "Jack Jones" form of declaration used
by the plaintiff was nearly identical to the form used in actions to recover real estate. See GA.
CODE ANN. § 81-101 -102 (Rev. 1956).

8. 224 Ga. 840, 165 S.E.2d 133 (1968).
9. For another case involving partition, see White v. Howell, 117 Ga. App. 778, 161 S.E.2d

892 (1968).
10. As joint tenancies have been abolished by statute, the owners were tenants in common.

GA. CODE ANN. § 85-1002 (Rev. 1955). Of course, agreement may provide for right of
survivorship in the fashion of joint tenants. Equitable Loan & Sec. Co. v. Waring, 117 Ga. 599,
676, 44 S.E. 320, 353 (1903). Cf supra note 6.

II. The editorial note to § 85-1504 states: "It must be noted that while the cases state that
the proceedings under this section are in the nature of proceedings in equity, the purely equitable
procedure for partition is governed by § 85-1501 et seq." In view of Gifford v. Courson, this
note appears misleading; the court expressly stated that "Code § 85-1509 is not applicable to
equitable partition." Gifford v. Courson, 224 Ga. 840 at 842, 165 S.E.2d at 135.

12. Note, however, that the sale procedure prescribed by the trial court appeared to follow
the method described by § 85-15 11, except that sale was to be made on the first Monday in the
month rather than the first Tuesday.
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1504 through 85-1515.1 It should be noted that sale and division of the
proceeds may be granted in equity or at law, although division in kind
is preferred at law."
2. Easements. Two cases involving easements also presented
procedural problems. The first, Hubert v. City of Vfarietta, 5 was an
action by landowners to restrain the City of Marietta from trespassing
on property to which the landowners proved paper title. The city
contended that an easement for street purposes had been acquired by
prescription from public traverse of a corner of the property." The only
charge given to the jury concerning burden of proof on the prescription
issue was the general instruction that "the burden is on the plaintiffs
[landowners] to establish their rights to recover by a preponderance of
the evidence."' 7 The trial court's decision for the city was reversed by
the Supreme Court of Georgia on the ground that the jury instruction
was incorrect. According to the court, "the burden is on one who relies
on prescriptive title [i.e. the city] to establish it."'" The defect in the
instruction was held to be so serious as to require reversal, even though
counsel for the landowners had not objected to the charge. 19

The second easement case also involved a dispute between a
landowner and a local government. In McFarland v. DeKalb County,0

the county had an easement which authorized it to dump surface water
on the landowner's property as part of its sewer system operations. The
landowner sued for damages and to enjoin the continuing trespass of
dumping water on his land in greater quantities and in a different

13. CJ. GA. CODE ANN. § 85-1006 (Rev. 1955).

14. GA. CODE ANN. § 85-1504 [Editorial Note] (Rev. 1955).
15. 224 Ga. 706, 164 S.E.2d 832 (1968).
16. For other cases involving adverse possession, see Swinney v. Reeves, infra note 158, and

Herrington v. City of Atlanta, infra note 160.
17. Hubert v. City of Marietta, 224 Ga. 706 at 7 11, 164 S.E.2d at 835.
18. Id. Note that the landowners initially proved paper title, so the decision is not controlling

on the issue of who must first proceed with the burden of going forward with the evidence.
Perhaps that burden initially rested on the landowners but then was shifted to the city after the
landowners proved paper title. Note further that the court did not distingush between the two
elements of burden of proof: (I) the burden of producing evidence as to a particuar matter and
(2) the burden of persuading the trier of fact of its existence. See Cleary, ILLINOIS EVIDENCE § 4.6
(2d ed. 1963).

19. -Counsel did not fare so well on another issue; his failure to object to the accuracy of the
charge concerning the nature of prescriptive title was held to be a waiver of any objection to the
charge. The question of the attorney's authority to waive rights of his clients was not raised.
Generally, an attorney has authority to agree to procedural steps but not to final dispositions.
The lines are hard to draw, however, where the final disposition takes a procedural form, or where
the procedural arrangement has a definitive effect. See generally Conrad & Knauss, CASES ON

BusINESS ORGANIZATION 254-59 (3d ed. 1965), and cases collected therein.
20. 224 Ga. 618, 163 S.E.2d 827 (1968).
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manner. The trial court excluded altogether evidence as to the claim
for injunction and excluded evidence as to damages occurring since the
filing of the suit. The Georgia Supreme Court held both exclusions to
be reversible error. As to the injunction, a question of fact was shown,
and the activity alleged would be a continuing nuisance authorizing
equitable relief. Further, since the case was in equity, said the court,
damages could not be determined until it had been established that (1)
a nuisance and continuing trespass existed which (2) was permanent;
therefore, evidence as to damages occurring since filing was relevant.
3. Water Wells. In Massey v. Britt,2 1 the plaintiff was the successor
in interest of a grantee to whom the defendant had deeded property.
The defendant retained an adjacent tract on which was located a
spring, and the deed provided: "It is understood and agreed by and
between the grantee and his heirs and assigns can get water from the
spring, but not water stock at the spring, as the spring must be kept
clean.1 22 When the deed was given in 1939, both grantor and grantee
carried water from-the well in buckets. The grantor later installed a
pump and pipes to his residence, and the grantee's successor,
apparently thinking that what was water for the grantor was water for
the grantee, similarly sought to obtain water by laying seventy-five feet
of pipe over the grantor's land. The grantor objected, contending that
the grantee's successor had to continue using a bucket. The Supreme
Court rejected the grantor's argument on the ground that "One who
grants a thing is deemed also to grant that within his ownership,
without which the grant itself would be of no effect."2 3 Justice Mobley
in dissent argued that failure to allow the grantee's successor to lay
pipe would not deny him "that . . . . without which the grant itself
would be of no effect," as he still could carry the water in buckets.24

The Court of Appeals exhibited a contrastint attitude toward the
grantor in Smallwood v. Conner.25 There the grantor conveyed a
residential lot by warranty deed, excepting therefrom a twenty-five foot
square in one corner which contained a well. The deed did grant "the
right to the use of the well located on the above mentioned twenty-five
foot square and the water therefrom, including the right to lay and
maintain pipe as may be necessary to conduct water from said well [to

21. 224 Ga. 762, 164 S.E.2d 721 (1968) (Mobley, J., dissenting).
22. Id. at 762, 164 S.E.2d at 722.
23. Id., quoting from Muscogee Mfg. Co. v. Eagle Phenix Mills, 126 Ga. 210, 54 S.E. 1028

(1906).
24. Massey v. Britt, 224 Ga. 762 at 763, 164 S.E.2d 721 at 722 (1968).
25. 118 Ga. App. 59, 162 S.E.2d 747 (1968).
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the lot conveyed]." Thus there was no Massey v. Britt dispute over the
right to lay pipe, as that right was expressly given, but human nature

found another bone of contention: State Department of Public Health

regulations prohibited the grantee from installing his own pump as long

as the grantor had his pump in the well, so the grantee obtained water

from the grantor's pump. The grantor, naturally, asserted that the
grantee owed rent for use of the pump, notwithstanding the deed's

grant of the right to use the well. The Court of Appeals agreed with
the grantor, drawing a rather fine distinction between the grantee's
right to use water from the well (which was granted) and the grantor's
duty to provide free services in supplying the water (which, according
to the court, was not imposed)."6 Acceptance by the grantee of his
service created an implied contract to pay the reasonable value
thereof."

Although Massey and Smallwood dealt with different language, the
spirit of the cases seems to differ. Massey is in keeping with such hoary
rules as construing reservations in a deed strictly against the grantor,28

while Smallwood held against the grantee.
4. Restrictive Covenants. Mobile homes and mobile home parks have
presented many questions to the local governments and to the courts

as to how such structures shall be treated. Most notable is the issue of
whether local governments have the power through their zoning power

totally to exclude mobile home parks. 29 Another issue is whether mobile

homes may be taxed as realty, so as to impose on their owners some
of the expense of providing police and fire protection and educational
facilities .30

At issue in Lawrence v. Harding3' was whether a mobile home placed
on a permanent foundation violated the following restrictive convenent:
"No metal siding or metal roofs, no imitations, rolled roofing, no

brick siding on any building erected on any lot in said subdivision. 32

The owner of the mobile home contended that his structure was not a

"building" but the trial judge ruled against him and the Supreme

26. Id. at 60, 162 S.E.2d at 748.
27. See GA. CODE ANN. § 3-107 (Rev. 1962).
28. See 3 AMERICAN LAW OF PROPERTY § 12.48 n.lO (A.J. Casner ed. 1952) [hereinafter

cited as ALP].
29. A leading case, Vickers v. Township Comm., 37 N.J. 232, 181 A.2d 129 (1962), cert.

denied, 371 U.S. 233 (1963), noted in 61 MICH. L. REV. 1010 (1963) and 17 RUTGERS L. REV.

659 (1961), sustains such exclusion.
30. New York Mobile Homes Ass'n v. Steckel, 9 N.Y. 2d 533, 175 N.E.2d 151, 215

N.Y.S.2d 487 (1961), sustains such taxation.
31. 225 Ga. 148, 166 S.E.2d 336 (1969).

32. Id. at 149, 166 S.E.2d at 337.

19691
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Court affirmed, stating that the word "building" has no universal,
inflexible meaning but depends on the facts. The trial court's finding
of fact was not a manifest abuse of discretion in view of the evidence
that the structure: (a) was completely enclosed; (b) had a porch built
and attached; (c) had concrete underpinnings; (d) had a metal roof
attached to it; and (e) had a septic tank line, gas line, water line and
electrical lines. The court also rejected the owner's argument that since
mobile homes were required to be titled by the Georgia Motor Vehicle
Certificate of Title Act,3 the structure was neither a building nor was
it erected. In this regard the Supreme Court noted that the sole issue
was the meaning of the covenant, to which the act was irrelevant.34 The
holding of Lawrence v. Harding is clear, but to insure the result the
wise draftsman should simply add "mobile homes" or some such term
to his class of proscribed buildings, taking care to consider how far he
wishes to go toward prohibiting the parking of vacation trailers in
driveways.

Creditors' Rights

1. Mechanics' Liens. The underlying basis of the mechanic's lien is
to promote improvements to land by making the improvers a class of
favored creditors.35 The liens are wholly statutory,38 and the statutes
abound in detail.

Levy v. G.E.C. Corp.37 presented the question: when must the claim
for lien be filed? First, the court disposed of the problems of who may
claim the lien and what kind of services the creditor must furnish. Here
an architect had furnished preliminary plans, drawings, sketches and
specifications, and the court determined that such work was included
within the contemplation of the case.38 It requires that the claim be filed

33. GA. CODE ANN. § 68-401 et. seq. (Rev. 1967).
34. Note that the Supreme Court decision is not completely decisive of the problem; the broad

issue on appeal was whether the trial court's findings of fact constituted an abuse of discretion.
Conceivably a different trial court might find, without abusing its discretion, that another mobile
home was not a "building."

35. The basic idea of the mechanic's lien is that it gives security for the payment of the claim
of those who enhance the value of the land to which it attaches by services or materials in
construction or improvement. 4 ALP § 16.106F, p. 229. For the history of the Georgia statute,
see Prince v. Neal-Millard Co., 124 Ga. 884, 886, 53 S.E. 761, 762 (1906).

36. 4 ALP § 16.106F, p. 227. The Georgia statute, entitled "\iechanics' and Materialmen's
Liens," is GA. CODE ANN. § 67-2001 et. seq. (Rev. 1967).

37. 117 Ga. App. 673, 161 S.E.2d 339 (1968).
38. GA. CODE ANN. § 67-2001 (I) (Rev. 1967) includes within the class of protected creditors

"all registered achitects furnishing plans, drawings, designs, or other architectural services used
in building and improving real estate." In addition, GA. CODE ANN. § 84-301 (Rev. 1955) defines

[Vol. 21
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within three months after the furnishing of the architectural services.39

Since the plans were furnished not later than December 1966 and the

claim was filed in June 1967, the court in Levy held that the architect

failed to file in time. His argument that the three month filing period

did not begin to run until the start of construction in May 1967 was

rejected, since neither the beginning nor ending of construction controls

the filing time. The architect's contention that he did not file his claim

earlier because the plans were only preliminary was not considered

since, if such plans were not contemplated by the code, the remedy of

a mechanics' lien was not available. Finally, in view of its decision on

the filing of the claim, the court did not reach the issue of whether suit
was timely instituted to foreclose the lien.40

Levy also dealt incidentally with the question of whom the lien may

be asserted against, as the plaintiff voluntarily dismissed his suit

against the owners of a reversionary interest. Two other cases dealt

with the question in detail. In one, Taylor v. Mateer & Co., 4 the
plaintiffs were suppliers of materials and services to a contractor who

had constructed improvements on the landowners' property. The

plaintiffs simultaneously sued both the contractor, who had previously

been adjudicated a bankrupt, and the landowners. The landowners

demurred on the ground that GA. CODE ANN. § 67-2002(3) (Rev.

1967) required that suit be brought against the contractor before his

bankruptcy in order to qualify the plaintiffs to sue the landowners.
The trial court overruled the demurrer and the Court of Appeals

affirmed. The court noted that before the 1960 amendment of GA.

CODE ANN. § 67-2002(3) the rule of Victory Lumber Co. v. Ellison"3

required that suit be filed against the contractor prior to his

bankruptcy in order for the mechanic to be allowed to maintain a

further action against the landowner in the event the suit against the

the practice of architecture as consisting in "rendering . . . service by consultation, preliminary

studies, drawings, specifications, supervision or any other service in connection with the design

of any building .... " Note, however, that the definition is for the purpose of regulating the

practice or architecture. See also GA. CODE ANN. § 67-2002(l) (Rev. 1967), which requires "a

substantial compliance by the party claiming the lien with his contract for . . . architectural

services furnished .... "
39. GA. CODE ANN. § 67-2002(2) (Rev. 1967).
40. The code requires that an action for recovery of the amount of the claim be commenced

within twelve months from the time it becomes due. GA. CODE ANN. § 67-2002(3) (Rev. 1967).

The architect in Levy filed suit in October, 1967.
41. 117 Ga. App. 565, 161 S.E.2d 394 (1968).

42. Generally the brining of a suit against the contractor is a condition precedent to the right

to sue the landowner. See GA. CODE ANN. § 67-2002(3) (Rev. 1967).

43. 95 Ga. App. 105, 97 S.E.2d 334 (1957).

19691
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contractor did not satisfy the debt due. GA. CODE ANN. § 67-2002(3)
(Rev. 1967) lists the exceptions to the rule that the contractor must be
sued first, and the exception added by the 1960 amendment reads: "If
such contractor shall be adjudicated a bankrupt." This amendment
was adopted to eliminate the Victory Lumber Co. rule and clearly
permits a foreclosure suit to be begun after the contractor has been
adjudicated a bankrupt. The court noted that the 1960 amendment does
not relieve the mechanic from the duty of first filing suit against the
contractor, but held that the requirement was satisfied by the filing of
concurrent suits against the contractor and the landowner.

Taylor appears to be a sound construction of the statute, but the
Supreme Court in Reynolds v. Magbee Bros. Lumber & Supply Co."
appears to have erred. In contrast to Taylor the party interposed as a
defense by the landowner in Reynolds was not a contractor but a prior
owner of the land. The case began when the materialman furnished
materials directly to Hollis for use by him in improving the real estate.
The claim of lien was timely filed three months from the last delivery
of materials;45 however, Hollis subsequently conveyed the property to
the defendant landowner 46 and absconded from the jurisdiction. In
contrast to the Taylor situation, suit against Hollis as contractor was
not required as a condition precedent to suit against the defendant
landowner,47 so the materialman brought a timely suit directly against
the current landowner to enforce an in rem judgment against the
property.18 Although the trial court and the Court of Appeals49 held for
the materialman, the Supreme Court reversed because "There was no
contractual or other legal relationship between the plaintiff and the
defendants .... "50 The court cited as authority GA. CODE
ANN. § 67-2002 (Rev. 1967), which appears contrary to the court's
holding, and two earlier cases, both of which are distinguishable?1

Although the defendant's gambit was successful in the Georgia
Supreme Court, the decision is difficult to defend. As a matter of

44. 224 Ga. 379, 162 S.E.2d 327 (1968).
45. Cf. Levy v. G.E.C. Corp., supra note 37.
46. Apparently the defendant had no actual knowledge of the lien. See Reynolds v. Magbee

Bros. Lumber & Supply Co., 117 Ga. App. 252, 253, 160 S.E.2d 531, 532 (1968).
47. Suit against the contractor is not required if he absconds from the state within twelve

months from the date materials are furnished. GA. CODE ANN. § 67-2002(3) (Rev. 1967).
48. Under these circumstances the statute does not allow personal liability to be imposed on

the grantee. GA. CODE ANN. § 67-2002(3) (Rev. 1967).
49. 117 Ga. App. 252, 160 S.E.2d 531 (1968).
50. 224 Ga. at 381, 162 S.E.2d at 328.
51. Oglethorpe Say. & Trust Co. v. Morgan, 149 Ga. 787, 102 S.E. 528 (1920), Jennings,

Gresham & Co. v. Hughes, 125 Ga. 338, 54 S.E. 169 (1906).
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general recording principles, the defendant certainly had constructive
notice of the lien when he purchased.52 Further, GA. CODE ANN. § 67-

2002(3) (Rev. 1967) provides that a properly recorded mechanics' lien

is superior to all other liens not excepted, and the defendant did not

qualify for any of the exceptions. Finally, "liens of all kinds, which are

required by law to be recorded in the office of the clerk of the superior

court [as are mechanics' liens under GA. CODE ANN. § 67-2002(2)

(Rev. 1967)], shall, as against the interests of third parties acting in

good faith and without notice, who may have acquired a transfer or

lien binding the same property, take effect only from the time they are

filed for record in the clerk's office."5
1

3 This section explicitly protects

the recorded mechanics' lien against subsequent purchasers. The

Supreme Court's contention that there was no legal relationship

between the plaintiff and defendant is absurd; the constructive notice

was such a relationship.54

2. Security Interests. As security interests in land are covered elsewhere

in the survey, they will be considered only briefly in this article.

Perhaps the most disputed case was Dockery v. Parks,55 which involved

aspects of equity, procedure and security interests. GA. CODE

ANN. § 37-608 (Rev. 1962) provides that when real estate is sold on

foreclosure, without legal process, pursuant to a power of sale, and the

sale proceeds are insufficient to satisfy the debt, no action may be

taken to obtain a deficiency judgment unless the creditor reports the

sale to the superior court within thirty days and obtains confirmation

thereof. In Dockery the creditor obtained confirmation of the sale from

the superior court and the debtor appealed. The issue was whether the

Supreme Court or the Court of Appeals had jurisdiction over the

appeal, and the Court of Appeals held that the Supreme Court had

jurisdiction on the ground that the action to confirm was an equitable

remedy.5 6 In so holding, the appellate court rejected a contrary

52. This was the ratio decidendi of the Court of Appeals. 117 Ga. App. at 253, 160 S.E.2d

at 532. Note that the recording act, GA. CODE ANN. § 29-401 (Rev. 1952), which controls

priorities among deeds, is race-notice; it protects the subsequent purchaser only if he records first

and is without notice of the first deed.

53. GA. CODE ANN. § 67-2501 (Rev. 1967). (emphasis added).

54. The only possible justification for Reynolds is that it gives the purchaser protection from

mechanics' liens when he buys from a contractor-owner. If the vendor had been a mere owner

and not also the contractor, the owner could have protected himself by obtaining an affidavit from

the contractor. GA. CODE ANN. § 67-2001(2) (Rev. 1967); see 117 Ga. App. at 253-54, 160

S.E.2d at 532. But should the purchaser be given protection in Reynolds in the face of record

notice?
55. 117 Ga. App. 589, 161 S.E.2d 406 (1968).

56. The Constitution vests exclusive appellate jurisdiction in the Supreme Court "in all equity

cases." GA. CONST. art. VI, § II, para. IV; GA. CODE ANN. § 2-3704 (Rev. 1948). The

19691
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Supreme Court holding in Tingle v. Atlanta Fed. Sav. & Loan Asso.,57

in favor of an inference drawn from the earlier Supreme Court case of
Wilson v. Trustee of Union Theological Seminary.58

Massey v. Natl. Homeowners Sales Serv. Corp." also involved
exercise of a power of sale in a security deed. The plaintiff debtor
moved to have the sale declared null and void on the ground that the
power of sale was unfairly exercised, 0 primarily because the
advertisement of the sale chilled the bidding by representing that the
fee would be sold when in fact the sale was for payment of the purchase
price partly in cash and the balance by assumption of a senior security
deed. This would chill the bidding, it was argued, because prospective
purchasers would pay more for the debtor's equity of redemption if
they could buy it subject to the senior security deed and not have to
pay the full purchase price in cash." The trial court granted summary
judgment on the debtor's motion, but the Court of Appeals reversed,
distinguishing the debtor's judicial authority," because in the present
case the power of sale required the payment of the entire purchase price
in cash; assumption of the senior debt was not a part of the purchase
price in cash or otherwise.

In Cochran v. Bank of Hancock CountjA3 the power of sale dispute
was over the exact amount of money required to discharge the
creditor's claim. The court held that the creditor bank was entitled to
interest on the note until the sale price actually was paid (rather than
only until the sale), but that the holder of the equity in the property
was not entitled to interest from the bank on the excess sale price due
him where the excess was subject to a garnishment suit which
eventually was dropped. Finally, on an issue of interest to attorneys,
the court held that the bank was not entitled to attorney's fees where

jurisdiction of the Court of Appeals is controlled by GA. CONST. art. VI, § II, para. VIII; GA.
CODE ANN. § 2-3708 (Rev. 1948). For a Supreme Court decision transferring a case to the Court
of Appeals because it involved solely questions of law, see Wood v. Piedmont Fed. Sav. & Loan
Ass'n, 224 Ga. 419, 162 S.E.2d 319 (1968) (Case No. 24669) (appeal from summary judgment
for plaintiff in proceeding to dispossess defendant from house). Cf. Wiggins v. City of Macon,
infra note 95; White v. Howell, infra note 144.

57. 211 Ga. 636,87 S.E.2d 841 (1955), conformed to, 93 Ga. App. 393, 91 S.E.2d 804 (1956).
58. 181 Ga. 755, 184 S.E. 290 (1936).
59. 225 Ga. 93, 165 S.E.2d 854 (1969).
60. GA. CODE ANN. § 37-607 (Rev. 1962) requires that powers of sale be "fairly exercised."
61. On the other hand, it seems arguable that prospective bidders would not bid

enthusiastically on property subject to a senior security interest.
62. Sims v. Etheridge, 169 Ga. 400, 150 S.E. 647 (1929).
63. 118 G4. App. 100, 162 S.E.2d 765 (1968).
64. For another case involving attorney's fees, see Massey v. Nat'l Homeowners Sales Serv.

Corp., supra note 59.
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it did not give notice of its intent to assess these fees until after the sale

(even though before its consummation). GA. CODE ANN. § 20-506(c)
(Rev. 1965) requires that notice of intent to assess attorney's fees be

given to the defaulter ten days prior to sale; the purpose of this

requirement is to give the defaulter time to avoid such fees by paying

the note.
Bank of Midville v. Gordy,5 is another of those Supreme Court cases

which is interesting not so much for the things said but for the things

unsaid. In this case, the debtor's successor in interest enjoined the

defendant bank from selling land conveyed to the bank to secure a

debt, on the ground that a credit life insurance premium had been paid

to the bank by the debtor. Evidence showed that the debtor had been

terminally ill and the insurance agent, with knowledge of this fact,

refused to accept the premium, whereupon the bank credited the

returned premium to the account of the debtor. On appeal the Supreme

Court reversed because "there was no insurance as alleged in the

pleadings.""6 The nagging question is whether the agent could

terminate the insurance policy by refusing to accept the premium, but

the opinion fails to discuss this issue. No facts are given to indicate

where the policy was in existence 7 or whether the premium

accompanied an application for a policy."8

The credit insurer's actions also went unchallenged by the Supreme

Court in Wood v. Piedmont Fed. Sav. & Loan Asso.,69 where Wood

was issued a mortgage accident and health insurance policy to cover

payments on a loan in the event of physical disability. Wood made a

claim under this policy, but the insurer denied liability, and Wood

defaulted in this payments. The lender, of course, sold the property and

65. 224 Ga.615, 163 S.E.2d711 (1968).

66. Id. at 615, 163 S.E.2d at 712. The court rejected, however, the bank's argument that the

suit should have been brought against the insurance company rather than the bank. In view of

the close connection between lenders and credit insurers, the court appears correct. Cf. GA. CODE

ANN. § 56-3311 (Rev. 1960).
67. If it was, it would appear doubtful that the agent could cancel by refusing to accept a

premium; after all, the purpose of credit life insurance is to protect the creditor in just such an

eventuality. The credit insurance provisions of the code do not expressly deal with cancellation

but do deal with incontestability. GA. CODE ANN. § 56-3306(5) (Rev. 1960). In the absence of

specific provisions in GA. CODE ANN. tit. 33, the general life insurance provisions of the code

would appear to control. See GA. CODE ANN. § 56-2401 (Rev. 1960). Those provisions strictly

regulate cancellation, GA. CODE ANN.. § 56-2430 (Rev. 1960), and forfeiture, GA. CODE

ANN. § 56-2504 (Rev. 1960).
68. In which event the insurer could refuse to issue a policy. The case cited by the court as

"somewhat similar" is not helpful. See Christian v. Carrollton Fed. Say. & Loan Ass'n, 221 Ga.

119, 143 S.E.2d 391 (1965).

69. 224 Ga. 422, 162 S.E.2d 319 (1968).
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Wood sued to set aside the sale. Summary judgment for the lender was
affirmed because the undisputed evidence was that Wood was advised
that his disability was not covered by the policy. Again, the question
remains: Was the insurer's action justified? Perhaps the answer in this
case is that Wood's allegations that his disability was covered were not
§upported by affidavit at the hearing on summary judgment, while the
defendant did supply affidavits.70

Public Rights

1. Zoning. Two cases which dealt with the threshhold problem of the
scope of judicial review of the decisions of zoning bodies furnish a good
review of applicable doctrines.7 In Addis v. Smith72 the plaintiff sought
mandamus to compel the mayor and city council to rezone his property
from C-I (commercial) to R-3 (residential) so as to enable him to
construct apartment units on his property.73 The Supreme Court denied
relief. In contrast, the landowner in Baker v. Macon-Bibb County
Planning & Zoning Comm."4 sought judicial reversal of zoning
commission action which rezoned a tract of twenty acres from R-
IAAA (single family residential) to R-IAA (a less restrictive
residential category) so as to enable others to construct a 144-unit
apartment complex. The Court of Appeals denied relief.

In both cases, the ratio decidendi was that zoning and rezoning are
legislative acts with which the courts cannot interfere. While this
statement is frequently cited as gospel without further inquiry, the
courts in Addis and Baker did indicate the reasons for the rule: (1)
judicial interference with legislative acts 5 would violate the principle of

70. The court also gave as a reason for its decision the failure of Wood to allege that he
tendered the amount due. But would not such tender be excused if the lender was the agent of
the insurer?

A remaining case, Budreau v. Lake, 224 Ga. 640, 163 S.E.2d 748 (1968), involved merely the
construction of a contract construed in an earlier case. See 222 Ga. 716, 152 S.E.2d 398 (1966).

71. See generally I Anderson, AMERICAN LAW OF ZONING § 4.01 (1968); 3 id. § 21.04. This
problem also exists in the area of judicial review of eminent domain proceedings, but no cases
dealt expressly with the problem in that context.

72. 225 Ga. 157, 166S.E.2d 361 (1969).
73. Apparently no attack was made on the legailty of the exclusion of apartments from a

commercial area. Early zoning ordinances were "cumulative;" that is, "higher" uses such as
residential were allowed in lower districts such as industrial. "Noncumulative" zoning is not
unusual in modern ordinances, however, which may exclude higher uses from lower districts. Seegenerall' I Anderson, AMERICAN LAW OF ZONING § 8.14 (1968); 2 id § 8.33. For an inquiry
into the constitutionality of noncumulative zoning, see Lefcoe, LAND DEVELOPMENT LAW 1292-
96 (1966).

74. 118 Ga. App. 686, 165 S.E.2d 430 (1968).
75. This assumes that the act in question, such as zoning or rezoning, is a legislative act. Some

zoning acts may not be legislative; for example, it has been suggested that the granting of a
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separation of powers7" and (2) as a practical matter, courts "have
neither the information, experience nor desire to make public policy in
respect to legislative control of the uses of private property."77 Further,
both courts noted that judicial review of certain facets of zoning and
rezoning may be available. First, courts will review the facts t-
determine whether application of the zoning ordinance to the plaintiff's
property was constitutional.7" Second, since delegations of legislative
power must be strictly construed,79 courts will invalidate zoning actions
when an agency has exceeded its power. Third, courts will determine
whether zoning action was taken in accordance with prescribed
procedures.10

Three of the remaining zoning cases did involve, in one way or
another, the third kind of challenge: failure to meet prescribed
procedures. In Brannan v. Kilpatrick,"' as in Baker, landowners sought
to prevent the implementation of a zoning amendment which rezoned
a tract from R-85 (single family residential) to RM-75 (multi-family
residential). The alleged defect was that the application for rezoning
filed by the would-be apartment developer included only a rough sketch
showing the proposed use to be made of the property, rather than a
detailed plat as required by the local zoning regulations. 2 However, the

variance is not a legislative act but a "quasi-judicial" one (and thus judicially reviewable). See
Lefcoe, supra note 73, at 1470-71.

76. Addis v. Smith, 225 Ga. at 158, 166 S.E.2d at 362; Baker v. Macon-Bibb County Planning
& Zoning Comm'n 118 Ga. App. at 687, 165 S.E.2d at 430. See GA. CONST. art. I, § 1, para.
XXIII, GA. CODE ANN. §§ 2-123, 2-1923 (Rev. 1948).

77. Vulcan Materials Co. v. Griffith, 215 Ga. 811, 816, 114 S.E.2d 29, 33 (1960), quoted in
Baker v. Macon-Bibb County Planning& Zoning Comm'n 118 Ga. App. at687, 165 S.E.2d at431.
Thus courts may believe that legislative bodies have more reasources for expert assistance and may
not be limted by the rules of evidence in searching for relevant information. Comment, Public
Purpose of Municipal Financing for Industrial Development, 70 YALE L.J. 789, 797 (1961).
Further, the courts may believe that the choices of values represented by these zoning decisions are
best made by the electorate, which has closer access to the legislature. Id.

78. Addis v. Smith, 225 Ga. at 158, 166 S.E.2d at 362. A zoning ordinance per se is not
unconstitutional, Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926), but it may be
unconstitutional as applied. Nectow v. City of Cambridge, 277 U.S. 183 (1928). The plaintiff in
Addis attempted to get under this umbrella by relying on Tuggle v. Manning, 224 Ga. 29, 159
S.E.2d 703 (1968), which held that if a zoning ordinance were unconstitutional as applied, resulting
in the lack of any zoning ordinance applicable to the property, the plaintiff would be entitled to a
building permit. The court distinguished Addis because, in contrast to Tuggle, the plaintiff neither
sought nor obtained a declaration that the original zoning was unconstitutional as applied.

79. Baker v. Macon-Bibb County Planning & Zoning Comm'n, 118 Ga. App. at 687, 165
S.E.2d at 430.

80. Id.
81. 225 Ga. 3, 165 S.E.2d 721 (1969).
82. GA. CODE ANN. § 69-1210 (Rev. 1967) governs the general procedures for rezoning.

Zoning ordinances prescribing procedures in more detail are prepared by the local planning
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court found that the landowners- attorney had agreed before the
planning commission that a proper plat could be filed later, provided
that it was filed before the commissioners ruled on the application. The
plat was filed as agreed, and it followed the plan submitted to the
planning commission. The court held that the landowners were bound
by the agreement made by their attorney, relying on GA. CODE
ANN. § 102-106 (Rev. 1968) which allows waiver of law when it "does
not thereby injure others or affect the public interest."1 The court
noted that the prohibition against changes in the proposal was intended
for the benefit of those who might have objections to the plan
submitted.

A map issue also was involved in Gray v. Stephens,"4 in which the
would-be apartment builder was seeving to evade an ordinance zoning
his area single-family residential. The zoning map was sufficiently
complete, in contrast to Brannan v. Kilpatrick, but after adoption of
the ordinance in 1960 the city clerk failed to certify the map as a part
of the ordinance as required by it.8 The clerk did certify the map in
1968 after the suit was filed and also testified and certified that the map
was the original zoning map. The court held that "the lack of the
certificate, a mere ministerial act of the clerk, supplied in 1968, fully
complied with the requirement of the ordinance.''8"

In contrast to Brannan v. Kilpatrick, a seemingly ministerial defect
furnished a junkyard operator with a good defense in Hulsey v.
Smith.8 1 In that case the plaintiff sued to enjoin the defendant from
operating a junkyard in violation of the county zoning ordinance. The
only reference to the ordinance in the minutes of the Board of
Commissioners was that such an ordinance was adopted. The plaintiff

commission for adoption by the local government. GA. CODE ANN. § 69-1203 (Rev. 1967). These
two sources read together in Brannan v. Kilpatrick required that property owners seeking rezoning
submit an application and detailed plat to the county planning commission, which submits its
recommendation to the county commissioners. The commissioners must then hold a public hearing
after publishing notice fifteen days in advance. No change in the application and plat may then be
made without planning commission review and approval.. See Brannan v. Kilpatrick, 225 Ga. at 3-4,
165 S.E.2d at 722.

83. For a discussion of the authority of an attorney to waive rights of his client see note 19,
supra.

84. 224 Ga. 736, 164 S.E.2d 557 (1968).
85. Thus the developer was seeking in Tuggle v. Manning, supra note 94, opening by defeating

the existing ordinance, thereby leaving no ordinance regulating the use of his property.
86. Gray v. Stephens, 224 Ga. at 737, 164 S.E.2d at 558. Foskey v. Stephens, 221 Ga. 773, 147

S.E.2d 310 (1966), which required that official documents be proven by certified copies to be
admissible, was distinquished since the map was shown to be part of the official city records by the
certificate of the clerk.

87. 224 Ga. 783, 164 S.E.2d 782 (1968).

[Vol. 21!



REAL PROPERTY

introduced parol evidence to establish that the reference in the minutes
was to an ordinance on file with the local planning commission, but
the Supreme Court held that the operation of the junkyard could not
be enjoined because the ordinance must be spread upon the minutes of
the commissioners in order to be enforceable. Further, parol evidence
was not admissible to prove the existence of a municipal ordinance.88

Two other zoning cases involved miscellaneous procedural issues. In
Blackmon v. Richmond County,"9 the county sued to enjoin the
defendant from operating a mobile home park in an area zoned R-I
for single family residences.90 The defendant argued res judicata
because a previous misdemeanor prosecution for violation of the same
ordinance had resulted in a finding of not-guilty. The court rejected this
argument because the parties and the rules as to competency of
witnesses and the weight of evidence differed in the two proceedings."

The remaining zoning case9" was an action to enjoin the defendant
from operating a junkyard within 1000 feet of the edge of a federal-
aid primary highway.93 The Supreme Court reversed the trial court's
grant of an interlocutory injunction, stating that the junkyard would
be in violation of the law only if cars were within 1000 feet of the road
and were visible from the road. Since this was in dispute it would be
inequitable to require the defendant to remove or screen cars prior to
determination by the trier of fact that the junkyard was in violation.

Eminent Domain

The eminent domain cases covered a fairly wide range of topics,
although none was of as much human interest as that reported in the
press of the property owner who, incensed at the taking of his land for
the extension of Interstate 95 near Kingsland, Georgia, resorted to self-
help by shooting the bulldozer operator. 4 In contrast to the zoning

88. In Gray v. Stephens, supra note 84, the court did not decide whether the oral testimony of
the clerk would have been sufficient, since supply of the clerk's certificate in 1968 satisfied the
ordinance. No parol evidence problem was noted in Brannan v. Kilpatrick, supra note 81. Compare
Blackmon v. Richmond County, infra note 89, in which the proof of the adoption of the zoning
ordinance was sufficiently shown by the testimony of the clerk that the copy offered in evidence was
a true copy of the ordinance on file in his office with Friedman v. Goodman, 219 Ga. 152,
159, 132 S.E.2d 60, 65 (1963).

89. 224 Ga. 387, 162 S.E.2d 436 (1968).
90. It is not clear from the opinion whether the ordinance prohibited all mobile homes or only

mobile home parks. The defendant had two mobile homes on his property, and the court assumed
that this constituted a park.

91. Cf. GA. CODE ANN. § 68-401 et. seq. (Rev. 1967).
92. Burnham v. State Highway Dep't, 224 Ga. 543, 163 S.E.2d 698 (1968):
93. See the Junkyard Control Act, GA. CODE ANN. §§ 95-2701 et seq. (Supp. 1968).
94. Atlanta Constitution, July I, 1969, p. 17, cols. 1-2.
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cases, no condemnation case involved the constitutional scope of
judicial review of public taking of private land. In one related case, the
Supreme Court did reaffirm the rule that "a proceeding to condemn
land does not present a case respecting title to land so as to vest
jurisdiction in the Supreme Court."95

Two principal condemnation cases dealt with questions of
compliance by the condemnor with procedural requirements imposed
by statute. In State Highway Dept. v. Kirchmyer" the highway
department condemned property owned by the plaintiff, pursuant to
GA. CODE ANN. ch. 36-13 (Rev. 1962). This chapter allows in rem
proceedings to take property for state aid public road purposes by
declaration of taking and deposit into court of the estimated
compensation. Notice must be served personally on the condemnee,
must be posted at the courthouse, and must be published in the official
county newspaper for four weeks." The condemnee may appeal only
the amount of compensation," and notice of appeal must be filed
within fifteen days of the last publication of the advertisement.9

In Kirchmyer, the condemnee was personally served with notice and
notice was published in the county newspaper, but notice was not
posted at the courthouse. The condemnee failed to file notice of appeal
within fifteen days of the last advertisement, but contended that the
filing time was tolled by the highway department's failure to post
notice at the courthouse. The Court of Appeals agreed, stating that
under the statute notice of appeal was not tied to personal service but
to service by publication. In ex parte proceedings under special
authority, and especially in eminent domain proceedings in which one
is deprived of his property, strict compliance by the state with all
prerequisites of the statute must be shown.

The correctness of the court's decision is arguable. True, notice of

95. Wiggins v. City of Macon, 224 Ga. 603, 604, 163 S.E.2d 747 (1968). The Constitution vests
exclusive appellate jurisdiction in the Supreme Court "in all cases respecting title to land." GA.
CONST. art. IV, § 2, para. IV, GA. CODE ANN. § 2-3704 (Rev. 1948). Since no basis for equitable
relief was shown and the court did not otherwise have jurisdiction of the case, it was transferred to
the Court of Appeals. Cf. Dockery v. Parks, supra note 55.

96. 118 Ga. App. 652, 165 S.E.2d 170 (1968).
97. GA. CODE ANN. § 36-1305(7) (Rev. 1962).
98. GA. CODE ANN. § 36-1306 (Rev. 1962). In effect, this vests title immediately in the state,

making the statute analogous to "quick-take" proceedings of other states. Section 36-1306 thus
amounts to a legislative declaration that taking for state-aid highway purposes amounts to taking
for a public purpose. Quaere whether the condemnee constitutionally may be precluded from
challenging whether a taking is for a public purpose. Cf. Mitchell v. State Highway Dep't, 216 Ga.
517, 118 S.E.2d 88 (1961) (A separate suit in equity will not lie to challenge condemnation under
chapter 36-1 I).

99. GA. CODE ANN. § 36-13 10 (Rev. 1962).
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appeal is tied to service by publication, but the publication referred to
is the newspaper notice, which was given, rather than the missing
courthouse notice. Mitchell v. State Highway Dept."" held that the
plaintiff was not harmed by failure of the condemnor to give him
official notice in his capacity as executor, where he was served with
notice individually as an "owner" thereof, because the action was in
rem and he had actual notice. The court in Kirchmyer distinguished
Mitchell on the ground that the condemnee in Kirchmyer sought not
to enjoin the taking but merely to have the value of the property
determined. 0' Finally, the court ignored the statutory proviso that "no
provision as to service shall be so construed as to invalidate the intent
of the condemnor . . .and a'substantial compliance with the
provisions for service .... shall be deemed sufficient.' '02 The answer
may be that this proviso merely prohibits decisions delaying the
progress of work, which effect is lacking in Kirchmyer, but some
discussion of the point would have seemed advisable."'3

The second principle case dealing with statutory requirements, State
Highway Dept. v. Rogers,"'4  had as its issue an important
interpretation of the statutory provisions regarding payment of interest
on the condemnation award. Proper notice was given by the
condemnor, and the condemnee filed not only a timely notice of appeal
to a jury 05 for the amount of the award, but also a request for
appointment of a special master for an interlocutory determination of
adequate compensation pending appeal to the jury. 06 The special

100. 216 Ga. 517, 118 S.E.2d 88 (196 1).
101. The question is raised whether this distinction is meaningful. Mitchell seems consonant with

the zoning case of Brannan v. Kilpatrick, 225 Ga. 3, 165 S.E.2d 721 (1969), which was not
concerned with statutory formalities where the parties actually interested in the dispute were aware
of the proceedings.

102. "Provided, however, that, this being a proceeding in rem, no provision as to service shall be
so construed as to invalidate the intent of the condemnor, or as to delay the taking of the property
described in the declaration of taking and in the petition, nor, in any manner, to delay the progress
of the work for which the taking was made; and a substantial compliance with the provisions for
service, as heretofore set out, shall be deemed sufficient: and, provided further, that, at any stage of
the cause before final verdict and. judgment, the judge of the superior court may order such
additional service to be made, additional parties to be named, as may be required by equity and
justice; but this shall not be so construed as to invalidate the taking or delay the progress of the
work." GA. CODE ANN. § 36-1305(8) (Rev. 1962).

103. Paradoxically, the court's opinion quoted the proviso in the statement of facts, then

ignored it. State Highway Dep't v. Kitchmyer, 118 Ga. at 652, 165 S.E.2d at 171.

104. 118 Ga. App. 626, 165 S.E.2d 172 (1968).
105. GA. CODE ANN. § 36-13 10 (Rev. 1962) provides for trial by jury on the amount of the

award.
106.' GA. CODE ANN. § 36-1309 (Rev. 1962) provides for an interlocutory hearing upon request

of the condemnee, pending the jury trial.
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master awarded the condemnee a sum in addition to the amount
deposited by the condemnor in commencing the taking, which
additional sum was deposited. Trial before the jury resulted in an
award exceeding the amounts previously deposited, together with
interest at seven per cent on the total amount from the date of
commencement of the taking. The condemnee conceded that no interest
was due on the amount originally deposited, 07 but the condemnor
argued further that no interest was due on the additional amounts
under the wording of the statute. GA. CODE ANN. § 36-1303 (Rev.
1962) provides that the amount of the award shall be established by

judgment in the proceeding, which judgment shall include interest at the
rate of seven per cent on the amount finally awarded, from the date of
the taking, "but interest shall not be allowed on so much thereof as
shall have been paid into the court. No sum so paid into court shall
be charged With commissions or poundage." The court construed this
section to mean "paid into the court at the time of filing the
declaration of taking." The court noted that in order to draw down
the special master's additional award, the condemnee must post a bond
in double the amount sought, with acceptable surety."8 The condemnee,
said the court, should not be compelled to pay the surety's premium
in order to avoid loss of interest.

Several cases treated questions of trial and appellate procedure.
Probably the most important, City of Douglas v. Carson, 09 amplified
one of last year's survey cases, City of Gainesville v. Loggins,"0 which
held that payment by the condemnor did not render an appeal moot,
as such payment was a condition precedent to an appeal. The issue in
Carson was whether the payment had to be made prior to appeal or
merely prior to judgment in the trial court. The issue was raised in
Carson because the condemnee appealed before judgment was entered
on the jury verdict, without paying the award, contending that payment

107. GA. CODE ANN. § 36-1303 (Rev. 1962) excuses payment of interest on the amount
originally deposited, apparently on the theory that the right to the compensation immediately vests
in the condemnee upon filing of the declaration of taking and deposit of the amount of estimated
compensation. The condemnee may draw down the deposit fifteen days after date of the last
advertisement in the county newspaper. Thus the condemnee loses use of the money for fifteen days.
Presumably this delay is to insure that the rights of other potential claimants have been barred, as
they must file a notice of appeal within that same fifteen-day period. Of course, the decision in State
Highway Dep't v. Kirchmyer, supra note 96, could cause difficulty by allowing adverse claimants to
appear after the fifteen-day period has run. Apparently the condemnee need post no bond to draw
down the original deposit, and the court might have some difficulty in obtaining return of the
original deposit to pay a Kirchmyer-style claimant.

108. No bond is required to draw down the orivinal deposit. See note 107, supra.
109. 118 Ga. App. 29, 162 S.E.2d 745 (1968) (7-to-2 decision).
110. 224 Ga. 114, 160 S.E.2d 374 (1968), noted in 20 MERCER L. REv. 215 (1969).
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was not required until judgment was entered. The court dismissed the

appeal, holding that Gainesville v. Loggins required payment as a

condition precedent to appeal.
The procedural problem in Graham v. Haley"' was whether a case

disputing ownership of the condemned land was properly consolidated
with the condemnation case."' After the trial court consolidated the

cases, the appellant dismissed the title case, "reserving the right to have

all questions of ownership and related matters adjudicated" in the

condemnation case; this was held to be an acquiescence in the

consolidation. Further, the appellant was not harmed by the

consolidation since a separate trial was held on the question of

ownership.
The issue of separate actions was involved in Best v. Georgia Power

Co." ' In a brief opinion, the Supreme Court held that under GA. CODE

ANN. § 81A-113 (Rev. 1967) the filing of a petition to condemn

property in rem barred the condemnee from declining to litigate and

bringing a separate action for legal and equitable relief.
As might be expected, the common denominator of the remaining

eminent domain cases was money. The Georgia constitution commends

that "private property shall not be taken, or damaged, for public

purposes, without just and adequate compensation being first paid."'

Determination of the meaning of "just and adequate compensation"
has led to many an appellate decision; the several cases consolidated
in City of Gainesville v. Chambers"' pursued the meaning of the related

phrase "fair market value." In case number 43038 it was held that the

trial court did not err in charging the jury that, if at the time the

market value of the condemned property was to be determined, it was

known or anticipated that certain improvements would be made in the

area which would enhance market value, the owner would be entitled

to the actual market value as affected by reason of the fact that it was

known or anticipated that such improvements would be made. The

appellate court noted that this instruction was warranted by testimony
showing the anticipated extension of a street, notwithstanding that
plans had not become final.

I II. 224 Ga. 498, 162 S.E.2d 346 (1968).
112. In contrast to Wiggins v. City of Macon, supra note 95, the Supreme Court retained

jurisdiction of the case because title to land was involved. Thus the question of title gave a kind

of pendant jurisdiction over the condemnation case.
113. 224 Ga. 669, 164 S.E.2d 125 (1968).

114. GA. CoNsT. art. I, § Ill, para. I. (1945), GA. CODE ANN. § 2-301 (Rev. 1948).

115. 118 Ga. App. 25, 162 S.E.2d 460 (1968) [consolidating cases numbered 43038, 43039,

43042 and 43065].
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In case number 43065, however, it was held error to instruct that, if
the jury found that fair market value would not be just and adequate
compensation, the jury should determine what would constitute just
and adequate compensation and award that sum to the condemnee. The
instruction was defective because it authorized the jury to award
damages based on the peculiar value of the land to the condemnee
alone, as distinguished from its market value. In this case the
condemnee-landlord had constructed rental property with his own labor
and scrap building materials, resulting in slum class property which
produced a disproportionately high.return on the owner's investment.
The court determined that these factors did not show that the property
had a value peculiar to the owner, quoting from Nichols' treatise:

. . .[Blefore weight is given to peculiar value to the owner, it must
appear, not that the property is peculiar, but that the relationship of
the owner thereto is peculiar-its advantages to him more or less
exclusive-that is, that it is property having value peculiar to the
owner only, and without possible like value to others who might
acquire it; property with characteristics of location or construction
which limit its usefulness, and therefore, its value, to the particular
owner of it, so that these elements of value cannot pass to a third
party. The value peculiar to the owner, however, does not encompass
sentimental value nor does it justify the'allowance of any measures
of value by reason of the seller's unwillingness to part with his title.116

The court rejected the rule of the whole-court case of Housing
Authority v. Troncalli"I that "every person who has an established
business or even a residence in a location wich cannot be duplicated
within the immediate area suffers a loss which is unique to him and
not shared by members of the general- public . . .",, on the grounds
that: (1) the case was agreed on by less than a majority of the judges
of the court; (2) the concept was too generally inclusive of almost all
real property; and (3) the case was distinguishable on the facts.
Further, the court found nothing in conflict with the Supreme Court
decision in Bowers v. Fulton County"9 which allowed a condemnee
conducting a business to recover as independent items the damage to
his business caused by moving and the expenses incidental to removal.

116. 4 Nichols, EMINENT DOMAIN § 12-3141, p. 173-75 (3d ed. 1962). In case number 43039,
the court also rejected the giving of the same unique charge where the condemnee's house was in
a first-class state of maintenance and could not be duplicated in the same neighborhood.

117. Ill Ga. App.515,142S.E.2d93(1965).
118. ./d.at518,142 S.E.2d at 95.
119. 221 Ga. 73.1, 146 S.E.2d 884 (1966).
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Reliance on Bowers also was unsuccessful in case number 43042.
There the court held it error to admit evidence of the condemnee's
expenses of moving into another residence and to instruct that the jury
verdict should include moving expenses as an element of damages.
Bowers was distinguished as being based on the concept that an
established business is an incorporeal property which may be damaged
by the taking of the location; the concept was held not applicable to
the taking of a personal residence.

The remaining two compensation cases dealt not with the market
value of the land taken but with so-called "consequential
damages"-damages to the remaining land of the condemnee caused
as a consequence of the taking. 20 In State Highway Dept. v. Hood,2'

the condemnor took a thirty-four acre strip through the middle of the
condemnee's 290 acre parcel. Two hundred acres of.the parcel were
leased to a dairy farmer, and the rent would have to be reduced because
of the divided condition of land. The trial court charged the jury that
it should award not only the value of the thirty-four acres taken but
also the diminished rental value of the remainder as consequential
damages. The trial court apparently based its instruction on Bowers v.
Fulton County, but the appellate court reversed, again limiting Bowers
to cases involving "an established business located upon the property,
the whole of which was taken. The value of the property to Bowers was
not reflected by the mere market value of the realty that was taken...
There was no showing here as in the Bowers case that the value to the
owner of the land taken was other than its own intrinsic value for
certain purposes."''1 2 Thus the correct measure of damages was the
market value of the remainder just before the taking less the value after
the taking. Rental value was said to be relevant only insofar as it might
be evidence of those values.

In the remaining case, 23 the Court of Appeals refused to overturn
an award of consequential damages which was within the range of
expert testimony, although the witnesses disagreed on the number of
acres of the remainder which would suffer consequential damages.

Real Estate Contracts

Many of the problems that arise in real estate contracts are common
to other contractual relationships. The first issue in these cases is

120. See generally GA. CODE ANN. § 36-506 (Rev. 1962); 4 Nichols, EMINENT

DOMAIN § 14.1 (3ded. 1962).
121. 118 Ga. App. 720, 165 S.E.2d 601 (1968).
122. Id. at 721, 165 S.E.2d at 603.
123. Frank Maddox Farms, Inc. v. S. Natural Gas Co., 118 Ga. App. 644, 164 S.E.2d 734

(1968).
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whether the substantive requirements for the formation of a contract
have been met. The draftsmen of the contracts involved in the first
three cases ran afoul of the requirement of definiteness.

Collins v. Wright' arose as a suit for rescission of a contract on
the ground of vagueness. The contract in question specified the total
purchase price, the amount to be paid in cash and the amount to be
borrowed, the number of monthly installments, and the party who was
to bear the closing expense. However, the contract failed to specify such
matters as: (1) the interest rate; (2) the amount of each monthly
payment; (3) the property which was to be used as security for the loan;
(4) the lender; and (5) the closing date. The court held that the contract
was too vague to be enforceable and granted rescission.

In a situation similar to that in Collins in which the making of a
note by one of the parties is included as part of the consideration, and
the note is not yet in existence, the courts require that the terms of the
note be set out in sufficient detail so that the exact amount of the
purchase price can be calculated and the dates on which payments are
to be made can be ascertained. Since no note exists for incorporation
by reference, all factors must be expressly stated in the contract. At
least the following must generally be set forth: (1) lender; (2) amount
of loan; (3) term of loan; (4) monthly payments (number and amount);
(5) security for the loan; (6) interest rate; and (7) prior mortgages, if
any.2 5 In Collins the consideration for the sale could not be calculated
from the contract, and a loan did not exist to which reference could
be made. Therefore the court properly granted rescission of the
contract on grounds of vagueness.

Collins lends itself to comparison with Brannan & Schmitz Realty,
Inc. v. Ballard . 26 In that case the court considered a contract which
specified that the purchaser would assume a loan, already in existence,
on the property being purchased. Obviously, reference can be made to
the note itself to clarify confused points when the note is already in
existence. For this reason the courts require only that enough
information be included in the contract so that the note be assumed
can be properly located and identified.'2 Specifically, the requirements

124. 119 Ga. App. 4, 165 S.E.2d 878 (1969).
125. The following cases found the contract to be too vague because it omitted one or more

of the required specifications: Bonner v. Jordan, 218 Ga. 129, 126 S.E.2d 613 (1962); Williams
v. Manchester Bldg. Supply Co., 213 Ga. 99, 97 S.E.2d 129 (1957); Healan v. Healan, 209 Ga.
268, 71 S.E.2d 537 (1952); Erwin v. Hardin, 187 Ga. 275, 200 S.E. 159 (1938).

126. 117 Ga. App. 758, 162 S.E.2d 16 (1968). Note, however, that this case involved a suit
for specific performance, rather than for rescission.

127. Specific performance will not be decreed unless the terms of the contract are so definite
and certain that the acts to be performed can be ascertained and the court can determine whether
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are that: (1) the note already be in existence; (2) the incumbrance be
against the property which is the subject of the contract; (3) the exact
amount of the purchase price be ascertainable by reference to the note;
and (4) the note be adequately identified.

Brannan & Schmitz Realty turns on whether the note is identified
sufficiently to comply with the fourth requirement. In deciding whether
the note to be assumed is definitely identified, the courts have
considered whether: (I) the holder of the note is properly identified; (2)
the interest rate is specified; (3) the amount still due on the note is
estimated; (4) the monthly payments are specified; and (5) the due date
of the note is set forth. Not all of these items must be specified in each
contract for it to be enforceable, as the courts have taken a flexible
approach to the problem.'28 Clearly the contract which the court
considered in Brannan & Schmitz met the minimum criteria. Items (1)
through (5) were all specified, the court could easily identify the loan
in question and through simple calculations the exact amount of the
purchase price could be calculated.

In Bagwell-Hughes, Inc. v. McConnell'29 the plaintiff sued to enforce
an alleged oral contract which provided that the plaintiff would develop
a plan of use for property owned by the defendant. This plan was then
to be executed as a joint venture. There were two problems in the case:
(1) certain terms of the alleged contract were vague and (2) even if the
contract were not vague, it was a parol contract respecting a
conveyance of land and thus came within the Statute of Frauds. As to
vagueness, Green v. Zaring'3 0 was directly in point. There the parties
formed a corporation to handle the joint venture. The written contract
omitted such facts as: (1) number, size, and design of the apartment
buildings proposed; (2) anticipated cost; and (3) amount or rate of
loans that would be necessary. The court held that this contract was
too vague to support an action for specific performance. In Bagwell,
none of these terms were alleged to have been specified in the parol
contract. Further, the decision of the court to deny enforcement of the

or not the performance rendered is in accord with the contractual duty assumed. 5 A. Corbin,

CONTRACTS § 1174 (1951).
128. Hamilton v. Daniel, 213 Ga. 650, 100 S.E.2d 730 (1957) (reference to "a note held by

vendor on the property" was not sufficient); Nickelson v. Owenby, 208 Ga. 352, 66 S.E.2d 828

(1951) (items (3) and (4) were sufficient); Loewus v. Eskridge & Downing, 175 Ga. 456, 165 S.E.

576 (1932) (items (2), (3), (4) and (5) were sufficient); Muller v. Cooper, 165 Ga. 439, 141 S.E.

300 (1928) (items (I), (2), and (3) were sufficient); Trust Co. v. Neal, 161 Ga. 956, 132 S.E. 385
(1926).

129. 224 Ga. 659, 164 S.E.2d 220 (1968).
130. 222 Ga. 195, 149 S.E.2d 115 (1966).
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oral contract was supported by consideration of the Statute of Frauds
problem involved. In order to remove a parol contract from the Statute
of Frauds, the acts which are said to be "unequivocally referable" to
the existence of the contract must not only refer to the contract, they
must demonstrate what the contract is. Clearly, the plaintiffs acts in
surveying the property did not establish the terms of the contract in
the manner necessary to escape the Statute of Frauds.

In addition to definiteness, another substantive requirement is
consideration. Fulford v. Fulforda3' turned on the question of whether
there was sufficient consideration to support an oral compromise
agreement. The plaintiffs and defendants agreed to drop a suit over
ownership of certain land in which the principal issue was whether the
deed held by the defendants had given them a fee subject to a condition
subsequent or merely contained a covenant. Before the case came to
trial, the parties orally agreed upon a settlement and it was that
agreement which the plaintiffs were attempting to enforce. The
defendants contended that the agreement failed for lack of
consideration.

The general rule is that "a compromise contract is not invalidated
by the fact that the claim was unfounded, if it was believed by the party
making the claim. After the compromise is agreed upon, whether as
yet performed or not, the merits of the claim become immaterial. Such
contracts are nearly always sustained.' 13 Georgia courts agree with
this rule. 3 3 The only problem in applying this rule is to determine
whether the party making the claim actually believed that he had a
good claim; the test applied is to see whether the claim was doubtful, 34

so the main problem in the instant case was for the court to determine
the doubtfulness of the claim.

Ga. Code Ann. § 37-216 (Rev. 1962) states that equity seeks always
to construe conditions subsequent into covenants, and to relieve against
forfeitures, where the rules of construction will allow. The plaintiffs
were seeking in their suit to have the provision in question declared a
condition subsequent. Since the court in the instant suit held that it was
only a covenant, the plaintiffs' claim must have been reasonably
doubtful. However, the provision was complex enough that the court
evidently felt that the plaintiff could have been pressing his claim with
a good faith belief in its validity. Under the general rule, forbearance

131. 225 Ga. 9, 165 S.E.2d 848 (1969).
132. 1 A. Corbin, CONTRACTS § 140 (1951).
133. Preston v. Ham, 156 Ga. 223, 119 S.E. 658 (1923).
134. Belt v. Lazenby, 126 Ga. 767,56 S.E. 81 (1906).
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to press a suit which was brought in good faith is sufficient
consideration to support a contract.

The next two cases involved the procedures required to enforce a
contract which meets all of the substantive requirements for validity.

In Franklin v. Jordan'3 5 an assignee under an option contract sought

specific performance. The option was freely assignable, but contained

a provision which read: ". . . but such assignment or transfer shall in

no way release or relieve the purchaser from [his] liability, obligations,

or any of the provisions of this agreement." One of the provisions was

that part of the purchase price was to be paid by a promissory note

signed by the plaintiff's assignor. Plaintiff tendered a note on which he

alone was liable. Since the tender was not strictly in accordance with

the terms of the option, the court refused to grant specific performance.
In Childs v. Lee3 6 the plaintiff failed adequately to support his

motion for summary judgment in a suit for specific performance. Mere

inadequacy of price may justify a court in refusing to grant specific
performance. 37 This has been held to mean that the purchase price

must be alleged in the petition. In this case plaintiff alleged the

purchase price in his petition but failed to support this allegation with

affidavits when he moved for summary judgment. Without this

information the court was unable to determine the fairness of the

contract (a legitimate issue when the remedy sought is equitable), and
thus denied summary judgment.

Two cases involved parol gifts of land. Historically, such gifts have

introduced or involved many legal problems, including acceptance,

consideration, promissory estoppel, the Statute of Frauds, the Statute
of Wills, and the Dead Man's Act. Ga. Code Ann. § 37-804 (Rev.

1962) simplifies the problems somewhat by providing for specific

performance of "voluntary agreements" or "merely gratuitous
promises" if certain conditions are met: (1) possession must be given
under such agreement; (2) upon a meritorious consideration; and (3)
valuable improvements must be made upon the faith thereof. The
problem in Causey v. Causey13

1 thus was reduced to an inquiry into
whether the statutory conditions were met. Although the opinion lacks

any substantive discussion of the legal problems involved, it does
illustrate the facts which counsel should attempt to establish or avoid.
The deceased donor's son alleged that he and his father had orally

135. 224 Ga. 727, 164 S.E.2d 718 (1968).
136. 224 Ga. 609, 163 S.E.2d 728 (1968).
137. GA. CODE ANN. § 37-805 (Rev. 1962).
138. 224 Ga. 458, 162 S.E.2d 372 (1968).
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agreed that if he would move on the tract then occupied by his father,
care for his father and mother and provide them with food, care,
attention, and companionship until their deaths and operate his father's
store, his father would give him the tract. He alleged that he took full
possession, made valuable improvements, paid all water, light,
telephone and gas expenses, leased the filling station, and gave personal
attention and companionship to his parents as long as they lived.
Further, the father once stated that he had already given the property
to the son and was going to make a deed, and on several occasions said
he had given the property to his son. The son paid no rent.

On the other hand, the opposing claimant alleged that the father had
said that all improvements were made by him at his own expense, that
the father and mother lived on the tract until their deaths, that the
father received all the rent from cabins located on the tract, and that
the father paid all real estate taxes. The Supreme Court held that
summary judgment for the son was not proper on the facts alleged, as
several essential requirements were in conflict, viz., whether the son
made valuable improvements and whether the son was given the
requisite possession. The court further noted that it was uncertain when
the parol gift was to take place.

The other parol gift case, Ryder v. Schreeder, 9 presented an inquiry
into much the same factors as Causey. Although the court did not
mention Ga. Code Ann. § 37-804, it elicited a similar test from the
case law. 40 A typical problem in Ryder was whether regular payments
made by the donee to the donor were made pursuant to the terms of
the gift to enable the donor to pay off mortgage indebtedness, or
whether the payments were merely rent. Again the court held that there
was an issue of fact precluding summary judgment.

Alleged fraud by a real estate broker led to Lewis v. Alderman.,
The plaintiff sued a real estate agent for fraud on the basis of a
representation by the realtor that a contract between the realtor (as
vendor) and the plaintiff (as vendee) was legally enforceable. The
plaintiff had lost an earlier suit for specific perfor nance against the
vendor-realtor. A recent decision in Georgia had reiterated the
requirements for an action in tort for fraud: (I) a representation; (2)
its falsity; (3) its materiality; (4) the speaker's knowledge of its falsity
or ignorance of its truth; (5) his intent that it should be acted upon by

139. 224 Ga. 382, 162 S.E.2d 375 (1968).
140. See, e.g., Sikes v. Seckinger, 164 Ga. 96, 137 S.E. 833 (1927); Kemp v. Hammock, 144

Ga. 717, 87 S.E. 1030 (1916).
141. 117 Ga. App. 855, 162 S.E.2d 440 (1968).
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the person and in the manner reasonably contemplated; (6) the hearer's
ignorance of its falsity; (7) his right to rely thereon; and (8) his

consequent and proximate harm." 2 Lewis v. Alderman seems to meet

all the criteria except the last. The doctrine of caveat emptor holds such
sway in the law that only the existence of a confidential relationship
such as is defined in Ga. Code Ann. § 37-707 (Rev. 1962) would

justify such reliance. Only the relation of principal-agent or another
relation of equal trust where one party is able to exercise a controlling
influence over the other would be enough. Such relationship did not
exist here since the reator was acting in his own behalf as vendor.
Therefore, the court held that the realtor's representation that the

contract was legally sufficient was opinion only. The plaintiff should
have insured the legal sufficiency of the contract through an
investigation of his own.4 3

B. Deeds

1. In General

The deed cases contain enough bad examples to warm the heart of
the most callous bar examiner.

In White v. Howell'" the plaintiffs, husband and wife, brought an

action for statutory partition "5 of land owned in tenancy in common
with others. Part of the plaintiffs' interest was derived from the wife's

mother, who had conveyed her interest by warranty deed, retaining
"the right and privilege to occupy the house [in] which she now resides
and which is located on said land, with . .. [the plaintiffs], so long as
she . . .lives."" 6 The plaintiffs did not make the wife's mother a party
defendant in the suit, contending that her right of occupancy was
"entirely void as being repugnant to the estate granted." The trial

court disagreed, however, and denied relief. The Court of Appeals

142. Daugert v. Holland Furnance Co., 107 Ga. App. 566, 130 S.E.2d 763 (1963).

143. Salter v. Brown, 56 Ga. 792, 193 S.E. 903 (1937), is directly in point. In that case a

party, who represented to another that the contract would be legally binding, was held not to be

liable to the other in an action for fraud where both parties were equally able to observe the facts

and there was no fiduciary relationship.
144. 117 Ga. App. 778, 161 S.E.2d 892 (1968). The case was transferred to the Court of

Appeals by the Supreme Court because title to land was not involved. 224 Ga. 135, 160 S.E.2d

374 (1968). Cf. Dockery v. Parks, supra note 55; Wiggins v. City of Macon, supra note 95;

Edenfield v. Lanier, infra note 176. Note that a question of title ultimately was decided by the

Court of Appeals infra note 148.
145. For a discussion of statutory partition, see Gifford v. Courson, 224 Ga. 840, 165 S.E.2d

133 (1968).
146. White v. Howell, 117 Ga. App. 778, 779, 161 S.E.2d 892, 893 (1968).
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affirmed, stating that when the deed was construed to give effect to the
grantor's intention, as required by Ga. Code Ann. § 85-503 (Rev.
1955) 111 the grantor retained a limited life estate. 48 Further, the
plaintiffs' accpetance of the deed with such a limitation estopped them
from denying the limitation.
- Language also was at issue on Conyers v. Fulton County,' where
it was contended that deeds were void for lack of proper description.
The description specified a tract of land in Land Lot 101 of the 14th
District of Fulton County, Georgia, more particularly described as
certain numbered lots of Section Six; also certain numbered lots of
Section 8 of the Roseland Cemetery, gave their dimensions, and stated:
"Said property is conveyed .. .to be used for cemetery purposes only
and shall be used only in accordance with . . . the rules . . . prescribed
by Roseland Cemetery." The inadequate descriptions alleged were: (1)
that the words "Section Six" did not refer to Roseland Cemetery and
(2) that "Roseland Cemetery" was itself an insufficient description. As
to the syntactic ambiguity, the court simply stated that it was apparent
that the grantors intended to convey only land in Roseland Cemetery.
Second, the description "Roseland Cemetery" was adequate; land may
be conveyed by descriptive name and extrinsic evidence is admissible
to apply the description. 50

2. Cancellation

The cancellation cases will be treated briefly, as most involved issues
treated elsewhere in the survey. One issue was that of the necessary

147. Cf. GA. CODE ANN. § 29-109 (Rev. 1952) ("If two clauses in a deed are utterly
inconsistent, the former shall prevail. ). Of course, the meaning of "utterly inconsistent"
leaves some room for dispute.

148. The court also held that the trial court's dismissal of the petition for failure to make
the mother a party was within its discretion under GA. CODE ANN. § 85-1514 (Rev. 1955). (In
any case not otherwise covered the court may frame its order so as to meet the exigency of the
case without forcing the parties into equity). In view of its holding, the Court of Appeals did not
reach the further question of the correctness of the trial court's finding that the evidence did not
show that the property was incapable of being equitably divided. There was testimony for the
plaintiffs that the land had been developed as a farm unit and its value as a unit would be
destroyed by apportioning the cultivated land, pastures and woodland. Cf. Gifford v. Courson,
supra note 8.

149. 117 Ga. App. 649, 161 S.E.2d 347 (1968).
150. The remaining deed cases involved evidence and civil practice. See Green v. Wright, 225

Ga. 25, 165 S.E.2d 843 (1969) (Affidavit of attorney that property records included described
deeds did not warrant summary judgment; the deeds themselves were the best evidence, so sworn
or certified copies thereof should have been submitted.), and Wade v. Howell, 224 Ga. 626, 163
S.E.2d 717 (1968) (Summary judgment was not proper where two certified copies of will
contained discrepancies as to land devised.).
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parties when cancellation is sought. In Henton v. Gould5' the plaintiff
instituted a dispossessory warrant proceeding 52 against the defendant,
who counter-attacked by alleging that the plaintiffs title was defective
because the deeds to Harry Gould through which the plaintiff claimed
were void. The plaintiff failed to appear at the trial, and a judgment
was entered on a jury verdict cancelling the deeds to Gould. The
plaintiff eventually bestirred herself, and the Supreme Court rewarded
her by holding that the deeds could not be cancelled without serving
Harry Gould with process and making him party, inasmuch as the
deeds constituted muniments of such title as he may have had.

The specific grounds on which the plaintiff sought cancellation were
never delineated in Henton v. Gould. However, the ground of fraud was
treated in Durrence v. Durrence,'13 a dispute between two brothers. The
plaintiff's pleadings and evidence were that his father had made an oral
gift of land, followed by execution and delivery of a deed. The plaintiff
went into possession and made valuable improvements, and the deed
was placed in an envelope kept in the father's home with similar deeds
of other tracts to the grantor's other children. All had access to the
envelopes. The defendant, meanwhile, purchased the same land from
the father for a valuable consideration, obtaining a deed which he did
not record but did reveal after the father's death. When the envelopes
were distributed by the defendant, all envelopes but the plaintiffs
contained deeds. The alleged fraud consisted in inducing the father to
make a deed when the defendant knew of the earlier conveyance and
in keeping the subsequent deed to the defendant unrecorded and a secret
to the plaintiff until after the father's death. The Supreme Court held
that the pleadings and evidence were sufficient to go to the jury (which
had rendered judgment for the plaintiff.)'54

The last cancellation case deals with the defense of laches., In
Hodges v. Libbey,56 the heirs of grantors named in deeds dated 1932,
1944, and 1947 sought to have the deeds (recorded in 1955) cancelled.

151. 224 Ga. 512, 162 S.E.2d 722 (1968).
152. GA. CODE ANN. § 61-301 (Rev. 1966).
153. 224 Ga. 620, 163 S.E.2d 740 (1968).
154. For another case which sought cancellation of a warranty deed on the ground of fraud,

see Berryhill v. Lee, 224 Ga. 448, 162 S.E.2d 438 (1968), where the fraud alleged was
misrepresentation of the defendant's state of mind. When the plaintiff, who was in serious
financial difficulty, signed the deed to his farm, the defendant allegedly said that if the plaintiff
signed he would help the plaintiff save the farm. Cf. Lewis v. Alderman, supra note 141.

155. GA. CODE ANN. § 3-712 and § 37-119 (Rev. 1962) govern the doctrine of laches. The
court quoted a good statement of factors to be considered in determining laches. See Citizens &
Southern Nat'l Bank v. Ellis, 171 Ga. 717, 733, 156 S.E. 603, 611 (1931).

156. 224 Ga. 509, 162 S.E.2d 716 (1968).
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The plaintiffs claimed that the deeds were never executed or recorded
by the grantors; therefore, the heirs were entitled to the property as an
inheritance. The Supreme Court, however, held that the suit by the
heirs was barred by-the laches of the grantors where there was no
showing that the grantors did not have knowledge of the deeds from
the time they purportedly were executed or that there was any reason
why the grantors should not have filed suit to cancel the deeds.

3. Adverse Possession

Title may be obtained through adverse possession in either of two
ways. First, "actual adverse possession of lands for 20 years, by itself"
gives good title against everyone except the state and persons under
certain disabilities. 57 Swinney v. Reeves 5

1 tangentially involved the
twenty-year statute. The plaintiff petitioned to establish equitable title
on the theory of an implied trust, but this petition was dismissed by a
judgment which became final. The court held that the final judgment
was res judicata as to any other issue such as title by adverse possession
which might have been put in issue, and that where the twenty-year
period had not run at the time of the judgment, further adverse
possession could not legally be based on a claim of title settled by the
judgment.

The second way in which to establish prescriptive title is through
"adverse possession of lands, under written evidence of title, for seven
years." 5 9 In Herrington v. City of Atlanta,' the plaintiff in an
equitable action to establish title claimed under a warranty deed from
a predecessor which obtained title in a land registration proceeding'
by showing adverse possession under claim of title for seven years. The
defendant attacked certain alleged defects in the land registration
proceeding, 62 but the Supreme Court said that such defects would not
void the registration decree, since they did not oust the court's

157. GA. CODE ANN. § 85-406 (Rev. 1955).
158. 224 Ga. 274, 161 S.E.2d 273 (1968).
159. GA. CODE ANN. § 85-407 (Rev.'1955).
160. 224 Ga. 465, 162 S.E.2d 420 (1968).
161. GA. CODE ANN. ch. 60-4 (Rev. 1965) regulates land registration. Note, however,

that § 60-423 expressly provides that "No title to nor right or interest in registered land in
derogation of that of the registered owner shall be acquired by prescription or adverse
possession." Apparently this would not bar the plaintiffs predecessor from acquiring title through
adverse possession in a registration proceeding if the land had not previously been registered. Cf.
GA. CODE ANN. § 60-514 (Rev. 1965) (proceedings for involuntary transfer).

162. The opinion did not list the defects. Quaere whether such a challenge, either direct or
collateral, would be allowed after seven years under GA. CODE ANN. § 60-419 (Rev. 1965), which
imposes a seven year limitation on actions to set aside a registration for fraud or forgery?
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jurisdiction of the parties and subject matter. Further, since the
registration judgment was not void on its face, it could not be
collaterally attacked in this case. Finally, assuming arguendo that the
registration was void, the deed to the plaintiff constituted color of title,
so the plaintiff acquired title by adverse possession under the deed for
more than seven years.

C. Boundaries

Outlaw v. Outlaw'13 posed a classic question: Where is the boundary
line between two parcels which adjoin opposite sides of a body of
water? Under the Code, the question turns on whether the body of
water is navigable or nonnavigable, a stream or a lake, and -fresh or
salt water." 4 For nonnavigable streams which furnish the dividing line
each owner's title extends to the thread or center of the main current. 65

In Outlaw the plaintiff held under deeds describing the property as
lying "north of Beaver Dam Bay" and being "bounded on the south
by Beaver Dam Bay." The defendants held under a deed describing the
line as running "along" Beaver Dam Bay and a year's support
proceeding describing the property as bounded on the north "by lands
of .. . [the plaintiff]" and referring to a plat designating the line as
the "center of swamp.""' Beaver Dam Bay was a swampy area, and
there was some evidence that it had a nonnavigable stream with a run
or thread. The plaintiff claimed to the center of the stream; the
defendant claimed all of Beaver Dam Bay. The court held that the jury
could find that the boundary was the center of the stream, that there
was no acquiescence in any other line, and that the title documents did
not support the defendants' contention. Thus it was not error to charge
the jury that if the Bay had a run through it, under the description in
the title documents the center of the stream would be the dividing line,
unless it was changed by acquiescence.

The remaining boundary cases dealt with processioning, an old
statutory procedure for the re-establishment of boundaries in rural
areas. ' 7 Any landowner "who desires the lines around his entire tract

163. 225 Ga. 100, 165 S.E.2d 845 (1969).
164. GA. CODE ANN. ch. 85-13 (Rev. 1955). All these factors are suggested by the Code, but

not all combinations are resolved. For example, although there are explicit rules for "streams,"
both navigable and non-navigable, there are no statutory rules for lakes. See 3 ENCYC. GA. LAW

BOUNDARIES § 22 (1961). See generally 3 ALP §§ 12.113-.114.
165. GA. CODE ANN. § 85-1302 (Rev. 1955).
166. Quaere what effect the year's support proceeding should have if the boundary was not

in issue in that proceeding. It would seem to be only another judge's casual reading of the plat.
167. GA. CODE ANN. ch. 85-16 (Rev. 1955). See generally 3 ENCYC. GA. LAW

BOUNDARIES § 51 (1961).
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to be surveyed and marked anew" may apply to the processioners of
his district "to trace and mark the said lines.""' Ten days notice must
be given to adjoining owners, after which the processioners and the
county surveyor proceed to run and mark the lines and the surveyor
makes a plat of the lines traced, which plat is prima facie correct. 6,
However, the duty of the processioners is not to establish new lines
(even if correct) but merely to establish any old lines which actually
existed; this was the defect in the proceedings in Minor v. Ray, 7' where
the processioners disregarded a wire fence, an iron stob, an inverted
well screen, and certain blazed and painted trees, in favor of the line
shown on a survey made one or two months previously by the county
surveyor (who had been craftily hired by the landowner to survey the
lot). The court disapproved the processioners' return, stating that it
was not the duty of the processioners to make corrections, even if
supported by the owner's deeds, but only to mark anew that which was
there before.''

With the doctrine of Minor v. Ray in mind, one might assume that
a prior judgment in a processioning proceeding would not be res
judicata to an action for ejectment, where the issue is title.'72 That
assumption would be incorrect, at least under some circumstances,
according to Register v. Herrin.' The brief opinion in that case states
that it is in all material aspects identical with Edenfield v. Lanier,'
so resort will be had to the latter case for the remaining discussion.
Lanier and Edenfield were coterminous owners, deriving title from a
common source. Lanier applied for processioning of an alleged
disputed land line, whereupon Edenfield protested 75 on the ground that
the case did not involve disputed land lines but rather disputed title,
for which ejectment was the proper remedy. Her protest was dismissed,
and appeal was taken to the Supreme Court, which transferred the case
to the Court of Appeals on the ground that neither the application nor
protest made a case "respecting title to land."'76 On transfer, the Court

168. GA. CODE ANN. § 85-1605 (Rev. 1955).
169. GA. CODE ANN. § 85-1606 (Rev. 1955).
170. 118 Ga. App. 164, 162 S.E.2d 796 (1968).
17 1. The cases are replete with dictum to this effect. See. e.g. Goodson v. Pope, 112 Ga. App.

71, 143 S.E.2d 779 (1965), and cases cited therein.
172. GA. CODE ANN. § 33-101 (Rev. 1962).
173. 224 Ga. 673, 164 S.E.2d 124 (1968).
174. 206 Ga. 696, 58 S.E.2d 188 (1950).
175. A method for "protest" by any adjoining owner who is dissatisfied with the lines run

by the processioners is provided in GA. CODE ANN. § 85-1609 (Rev. 1955).
176. 203 Ga. 348, 46 S.E.2d 582 (1948). Cf. White v. Howell, supra note 144.
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of Appeals held that dismissal of the protest was proper. The court
referred to GA. CODE ANN. § 85-1609 (Rev. 1955) (which provides for
protest), emphasizing its language that the protest shall specify therein
the lines objected to, and true lines as claimed by the protestor.
Edenfield's protest did not take on this style, but instead described the
ambiguous title document creating the dispute and alleged that the case
involved title not boundaries.' 77 The court then decided against her
because the protest failed "to constitute a protest as contemplated by
the code section providing for the same. It fails to specify therein the
line objected to and it fails to specify the true line as claimed by her."' 178

Thus it appears that Edenfield lost not on the merits but because she
did not use the proper tactic to raise her defense. Apparently despairing
of prevailing in a processioning proceeding, she did not appeal this
decision but took the offensive by bringing an action of ejectment
against Lanier. It seems reasonable to assume that this action
respecting title would not be barred by the .prior processioning, as the
Supreme Court had refused to hear an appeal in the processioning case
because it was not a case "respecting title to land." But Edenfield had
misjudged the Supreme Court. It barred her suit on the ground of res
judicata:

Ordinarily, where an action in ejectment is between coterminous
landowners, both of whom derive title from a common grantor, and
where it appears that the only question is whether the lands sued for
lie within the boundaries of the plaintiff's land or within the
boundaries of the adjacent land of the defendant, the essential
question, in determining title to the land in dispute, is one of
boundary. [citations omitted].
Applying the above principles of law to the facts of the present
ejectment suit, where the only conflict under the allegations of the
petition was whether the lands sued for lie within the boundaries of
the plaintifrs land or within the boundaries of the adjacent land of
the defendant, the essential question, in determining title to the land
in dispute in the ejectment suit involved boundary only. Accordingly,
the judgment in the processioning proceeding was res judicata, and
under the admission of the plaintiff that the lands in dispute lie
between lands of the defendant and the line,established by the
processioners, the trial court did not err in directing a verdict in favor
of the defendant. 79

177. 77 Ga. App. 535, 536, 48 S. E.2d 777, 778 (1948). The defendant also alleged that
processioning proceedings were brought, rather than ejectment, in order to shift the burden to her.

178. Id. at 538-39,48 S.E.2d at 780.
179. 206 Ga. 696,697-98, 58 S.E.2d 188, 190 (1950).
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This reasoning seems a bit tortious, especially as Edenfield's title
problem was never litigated in the processioning proceeding.

Howell v. Baynes'1' adds to the confusion. GA. CODE ANN. § 85-
1603 (Rev. 1955) provides that "Where actual possession has been had,
under a claim of right, for more than seven years, such claim shall be
respected, and the line so marked as not to interfere with such
possession." Thus, although the processioners supposedly do not
determine title, they must respect, adverse possession.' In Howell the
problem was that plaintiff and defendant claimed under different plats.
The jury was charged that it should decide from the plats which was
the "true dividing line" between the parties. This was held error
because it limited the jury to the lines on the plats, whereas the evidence
would have authorized the jury to find a fence as the "correct dividing
line" because of adverse possession. On the other hand, it was not error
to fail to charge the adverse possession provisions of GA. CODE ANN.
ch. 85-4 (Rev. 1955), as the only-issue was the location of the dividing
line and title was not in dispute.

Perhaps Edenfield v. Lanier and Howell v. Baynes are correctly
decided under the Code, but in any event they raise the question of
whether processioning proceedings should be retained, inasmuch as
their very nature creates a fair amount of misunderstanding and
litigation. The distinction between what the line legally is and what the
boundary actually is, after all, is a bit fine. The justification for the
proceeding apparently is that it substitutes a legal remedy for more
violent forms of self-help, and is quick and inexpensive;' but this may
not be sufficient rationalization.

LANDLORD & TENANT

Landlords and tenants, a litigious class at best, again did not fail to
dispute, and the year's cases furnish a reasonably good review of some
basic doctrines., As in some earlier sections, the arrangement is
chronological, according to the stages through which the relationship
proceeds.

180. 225 Ga. 164, 166 S.E.2d 359 (1969). Apparently it was a processioning proceeding, as
the court described it as an "action to determine boundary line" and at one place cited § 85-
1603 of the chapter of processioning.

181. The description of adverse possession seems to be a shorthand description of § 85-402,
which lists the elements of adverse possession. Note further that implicit in § 85-1603 is the
imposition on the processioners of the duty of determining what is meant by "actual possession"
and "claim of right."

182. 3 ENCYC. GA. LAW BOUNDARIES § 51 (1961).

[Vol. 21



REAL PROPERTY

To begin with, what kind of title must the landlord have to prevail
against the tenant for rent? Or, to phrase the issue in its usual fashion,
when is the tenant estopped to deny the landlord's title?83 Now in its
fourth appearance in the appellate courts, Goodman v. Friedman'"' has
made some interesting, albeit questionable, law along the way..The case
arose as a suit by two tenants in common to recover rent due on a
commercial lease. The plaintiffs were the successors in interest of the
original cotenants; however, when the lease was executed one of the
original cotenants, Rose S. Harkins, did not in fact own any direct
interest in the property.8 5 The jury returned a verdict for the plaintiffs,
and the Court of Appeals affirmed, 8 ' holding that GA. CODE

ANN. § 61-107 (Rev. 1966) estopped the tenants from denying the
landlords' title. At the time of the decision, this section codified the
common law rule as to estoppel in brief terms: "The tenant may not
dispute his landlord's title nor attorn to another claimant while in
possession."'8 7 The facts apparently were that the defendants did not
physically occupy the premises, but had the right to possession under
the lease, recorded the lease, attempted to sublease the premises and
required the landlords to improve the property (although the tenants
claimed the improvements were not sufficient). The defendants argued
that § 61-107 did not apply because they never had "possession", but
the Court of Appeals said that the facts showed sufficient possession.
The Supreme Court reversed, 8 however, on several grounds, among
them the proposition that the defendants' possession did not satisfy the
estoppel provision in the Code. This decision apparently led to the 1967
amendment of § 61-107, which considerably softened the requirement
of "possession":

183. See generally I ALP § 3.65.
184. 117 Ga. App. 475, 161 S.E.2d 71 (1968).
185. Title to the one-half interest which Mrs. Harkins thought she owned actually was in the

Harkins Realty Company, later renamed the Harkins Corporation, which apparently was wholly

or substantially owned by Mrs. Harkins. Upon her death, Mrs. Harkins' stock in the Harkins
Corporation passed to one of the plaintiffs, as executor of her will. The Corporation subsequently
was dissolved, and its assets were distributed to the stockholders, with the plaintiff bank receiving

the one-half interest in the property in question. Thus, at the time of the suit the plaintiff bank
and its co-plaintiff had good title. The court did not note the argument that ownership by the
close corporation was not substantially different from ownership by the controlling stockholder.

186. 113 Ga. App. 416, 148 S.E.2d 183 (1966). The case had made an earlier appearance in

the Supreme Court, which held tnat the trial court's refusal to allow the defendants to amend
their answer to show ordinances relating to constructive eviction was reversible error. 219 Ga.
152, 132 S.E.2d 60 (1963).

187. GA. CODE ANN. § 61-107 (Rev. 1966). The phrase "while in possession" apparently

modifies both "may not dispute his landlord's title" and "nor attorn to another claimant." See
infra note 188.

188. 222 Ga. 613, 151 S.E.2d 455 (1966) (Duckworth, J., dissenting).
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The tenant may not dispute his landlord's title nor attorn to another
claimant while in actual physical occupation, or while the tenant
performs any act, either active or passive, or takes any position
whereby he expressly or impliedly recognizes his landlord's title, or
while the tenant takes any position that is inconsistent with the
position that the landlord's title is defective."s'

On remittitur, the trial court entered summary judgment for the
defendants. This judgment was then appealed, which resulted in the
decision of the Court of Alppeals during the survey period." 0 The
plaintiffs argued that the amended section was applicable on remittitur
and that there was an issue of fact as to whether the defendants were
in possession under the softened section. The court found it unnecessary
to decide this issue, however, by reading the Supreme Court's opinion
not as a holding that the original § 61-107 required actual manual
occupancy, but merely as a holding that this original section did not
apply after a tenant had surrendered possession. The correctness of this
reading is arguable.1" Further, if the reading is correct, why did the
legislature find it necessary to amend § 61-107? Assuming, however,
that the reading is not mistaken, the Supreme Court's opinion appears
incorrect, at least in the context of this case. True, the tenant may not
be estopped to deny the landlord's title after he parts with possession,
but that parting cannot erase the tenant's prior possession. The Court
of Appeals recognized this problem in the latest decision, however, by
holding that, although the tenant is not estopped after he leaves
possession, he is liable in quasi-contract for the benefits enjoyed before
leaving possession."t 2 This appears to be a reasonable solution, although
the best decision would have been to allow recovery on the lease for
the period of possession.

Assuming that he can surmount any title problems, the landlord may
seek to relieve himself of any duties regarding the condition of the
premises. At common law, there was no duty to repair on the landlord,
the theory being that a lease is not a contract but a conveyance of an

189. Ga. Laws, 1967, p. 774. GA. CODE ANN. § 61-107 (Supp. 1968). The bill contains no
indication that it was a reaction to the Supreme Court's decision, but the timing and content of
the bill suggest such an interpretation.

190. 117 Ga. App. 475, 161 S.E.2d71 (1968).
191. See 222 Ga. 613 at 621, 151 S.E.2d 455 at 461. The court said the relationship was a

tenancy at will.
192. Although it was assumed in the prior opinions that the defendants never had actual

possession, the court indicated that there was evidence of actual possession. 117 Ga. App. at 479,
161 S.E.2d at 74. The court relied on §§ 3-107 and 61-103, which deal with quasi-contractual
recovery of the reasonable value of services rendered. GA. CODE ANN. § 3-107 (Rev. 1962) and
§ 61-103 (Rev. 1966).
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interest in land, so the landlord has substantially performed when he
conveys the leasehold to the tenant. The Georgia Code reverses the
common law by providing that "The landlord must keep the premises
in repair and shall be liable for all substantial improvements placed
upon them by his consent.193 Montgomery v. Dixon'94 measured the
prophylactic effect of a provision that stated:

Lessee accepts or will accept the leased premises in their present
condition or when completed as per plan specification and that
premises are suited for the uses intended by the lessee. Lessee shall,
at his own expense, keep and maintain the said premises and
appurtenances and every part thereof, in good order and repair except
portions of premises to be repaired by lessor under terms of
paragraph 12.115

Apparently the leased premises were to be constructed "under the
supervision and upon the order or' the landlord, and because of defects
in the construction, the ceiling fell. The court held, without citation of
authority, that the lease clause did not protect the landlord from
liability for the negligent construction alleged. Although the Code does
not expressly deal with this problem, as the repair sections seem to
contemplate repairs to defects coming into existence after the lease has
begun, the decision is supportable on the ground of an implied covenant
of fitness arising where the tenant has no opportunity to inspect the
finished premises at the time the lease is executed.'96

Two cases did deal with the landlord's continuing duty to make
repairs. In Carter v. Noe,"7 the lease provided that "renters hereby
release owner and her agents, from any and all damages to both person
and property and will hold them harmless from all such damages
during the period of this lease."'98 The issue was whether this provision
barred the tenant from recovering damages not for personal injury but

193. GA. CODE ANN. § 61-111 (Rev. 1966). See also § 61-112, which provides:

"The landlord, having fully parted with possession and right of possession, is not
responsible to third persons for damages resulting from the negligence or illegal use of
the premises by the tenant; but he is responsible to others for damages arising from
defective construction or for damages from failure to keep the premises in repair."

Apparently this section was intended to deal with the landlord's liability to third persons, as

contrasted with his duties to the tenant. GA. CODE ANN. § 61-112, [Editorial Note] (Rev. 1966).
194. 117 Ga. App. 736, 161 S.E.2d 899 (1968).
195. Id. at 736, 161 S.E.2d at 900-01.
196. Of course, the contrary argument is that the parties are free to contract. GA. CODE

ANN. § 102-106 (Rev. 1968). The surrebuttal is that the lease is an adhesion contract which
should be construed against the landlord. See generally I ALP § 3.45.

197. 118 Ga. App. 298, 163 S.E.2d 348 (1968).
198. Id. at 298, 163 S.E.2d at 349.
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for loss of business resulting from the landlord's failure to make
certain repairs required by the local health department, which failure
prevented the tenants from operating their business. Without any
inquiry the court held that the landlord was not liable. Of course, the
real issue in this case was whether the parties intended by the lease
clause to contract with respect to repairs required by government
regulation. Some courts regard governmentally-required repairs as
beyond the scope of the tenant's common law duty to repair and as
capital expenditures property payable by the landlord.'99 Where the
tenant covenants to repair, the question of who should bear the cost
of compliance depends on such factors as: (1) whether the order
required repairs the tenant would normally be required to make and
(2) whether the repair is required only because of the tenant's particular
use of the property.2 0 In Georgia where the landlord is released from
the duty to repair (and the tenant therefore impliedly covenants to
repair), the same factors would appear relevant to intention of the
parties. The opinion in Carter v. Noe is deficient in not considering
these factors.

A similar clause was involved in Hawes v. Central of Ga. Ry.,"' in
which the problem was whether the clause relieved the defendant
landlord from liability for wilful and wanton misconduct. The court,
relying on King v. Smith,02 held that the defendant landlord was not
protected; the case involves primarily the law of torts rather than real
property.

The growth of shopping centers as an American institution2 03 has
lead to the frequent use of another provision, the covenant against
competition, which usually takes the form of a covenant by the lessor
not to use or to lease other property he owns to another for a similar
purpose.24 In Village Enterprises, Inc. v. Georgia R.R. Bank & Trust
Co.,2 05 the lessor-developer of Daniel Village Shopping Center
covenanted not to permit the use of any center property for any
banking business except by the lessee bank. Twelve years later the
lessor developed other property adjoining the original seventeen acre
tract and sought a declaratory judgment that the restrictive covenant
did not apply to the newly debeloped land. The Court of Appeals held

199. I ALP § 3.80.
200. Id.
201. 117 Ga. App. 721, 162 S.E.2d 14 (1968).
202. 47 Ga. App. 360, 170 S.E. 546 (1933).
203. Wall St. Journal, Feb. 20, 1969, p.1. col. 6, p. 9, cols. 1-3.
204. See generally I ALP § 3.42.
205. 117 Ga. App. 773, 161 S.E.2d 901 (1968).
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for the landlord, stating that the term "Daniel Village Shopping
Center" as used in the lease was unambiguous and referred solely to
the original seventeen acre tract. The court noted further the facts
that: (1) subsequent to execution of the lease the surrounding area
developed commercially and became generally known as Daniel Village
and (2) such general appellation for the area was used by the general
public at the time the lease was renewed, did not require a different
result in determining the intention of the parties. The moral of the case
is clear: draftsmen should anticipate such developments as these and
inform the parties so that that the issue may be bargained and decided
before the lease is executed.318

A further problem in relations between landlord and tenant is that
of transfer of the tenant's interest, whether voluntary or involuntary.
From the landlord's viewpoint, it is desirable to have recourse to as
many parties as possible for the rent; therefore, the landlord seeks to
retain the original tenant's liability on the lease, as well as to impose
liability on the transferee. Clarke v. Robinson207 dealt with the first
problem, that of retaining the original tenant's liability. At common
law, the landlord of a tenant who abandoned the premises and failed
to pay his rent was faced with a dilemma: If the landlord let the
premises lie idle, the courts might allow the tenant to defend against
an action for rent by pleading that the landlord had a duty to mitigate
damages. On the other hand, if the landlord re-entered and relet the
premises, he might be held to have accepted a surrender by the
tenant.20

1 In order to avoid the landlord's dilemma, many leases
contain provisions such as those in Clarke v. Robinson that in the event
of default in the payment of rent, incurred within five days after written
notice from the lessor, the lessor may at his option within six months
terminate the lease by written notice or may, without terminating the
lease, re-enter and relet the premises. The tenant in Clarke defaulted
and the landlord served on him a written notice that he was in default
and unless the rent due was paid within five days, the landlord would
re-enter and relet, charging the tenant with the deficiency. The tenant
made a feeble argument that the notice was not a mere notice of default

206. Construction of a lease provision also was involved in McGlamory v. Marcum, 118 Ga.

App. 516, 164 S.E.2d 274 (1968), in which the court held that the tenant's parking privileges did

not include the right to leave an inoperative vehicle with flat tires and a three-year-old tag on the
lot. The form of action involved was trover. Cf. Schrampfer v. Lindal Cedar Homes, Inc., supra
note I.

207. 118 Ga. App. 525, 164 S.E.2d 260 (1968).
208. I ALP § 3.99. Most courts do not hold against the landlord on these issues, but the

possibility is a real one.
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but a notice of termination of the lease. The court correctly rejected
the argument.m

Liberty Loan Corp. v. Leftwich2
1
0 treated the landlord's second

problem, imposition of liability on transferees of the tenant's interest.
Generally the landlord may hold the tenant's assignee liable for rent
on the theory of privity of estate, but only during the assignee's period
of occupancy. 21 1 In Liberty Loan v. Leftwich the tenant apparently
assigned212 his interest to Washington Finance Company, which later
transferred its assets to Liberty Loan. Liberty Loan occupied the
premises without any express agreement, and the landlord accepted rent
for five months.2 13 Liberty then abandoned the premises, contending
that the tenancy was from month to month, so no further rent was
due. 21 4 However, the Court of Appeals stated that the law in Georgia
was that where leased premises are occupied by someone other than the
lessee or his recognized assignee, in the guise of a subtenant but without
the landlord's express consent, the landlord may elect to expel the
occupant or to treat him as a tenant, binding both himself and the
occupant to the conditions of the lease for the unexpired term and
releasing the original tenant.215 On the first hearing, the court held that
the landlord's mere failure to object coupled with acceptance of the rent
did not constitute an unequivocal election to hold the occupant. 2 1

209. The tenant, grasping for straws, also argued that the action was barred by the Intangibles
Tax Act, GA. CODE ANN. § 92-125 (Rev. 1961), for willful failure to list the property for
taxation. The court pointed out that leaseholds were expressly classified as realty under the act
GA. CODE ANN. § 92-114 (Rev. 1962).

210. 118 Ga. App. 383, 163 S.E2d 837 (1968). The case was in its third appearance before
the Court of Appeals. See 116 Ga. App. 799, 159 S.E.2d 142 (1967); 115 Ga. App. 113, 153
S.E.2d 596 (1967).

211. I ALP § 3.61. Cf Goodman v. Friedman, supra note 184.
212. The opinions referred to the transfer as an assignment but to the transferee as a

"subtenant," which suggests sublease. The discrepancy apparently was inadvertent. For a survey
case involving subleasing, see Passmore v. Truman & Smith Institute, Inc., 117 Ga. App. 620,
161 S.E.2d 323 (1968).

213. The original lease prohibited assignment or sublease without the landlord's consent. 115
Ga. App. 113, 114, 153 S.E.2d 596, 598. Thus the landlord could have conditioned his consent
to the transfer upon acceptance of the lease's duties by the transferee. Apparently he did not.

214. No mention was made of the notice necessary to terminate a tenancy from month to
month. At common law the required notice was one month. I ALP § 3.90. Curiously, the
Georgia Code regulates only the notice required to terminate a tenancy at will. See GA. CODE
ANN. § 61-105 (Rev. 1966).

215. 115 Ga. App. 113, 153 S.E.2d 596. The opinion in the latest case adhered to this
standard, although it seemed to relax the acts required to manifest election. In fact, it referred to
a "presumption" that the occupant holds as assignee. 118 Ga. App. 383, 384, 163 S.E.2d 837,
839 (1968).

216. 115 Ga. App. 113, 115, 153 S.E.2d 596, 598 (1967).
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However, the landlord amended his petition and in the survey case
proved sufficient acts of election.217

Liberty Loan thus seems to vary from the common law, which would

not impose liability on the occupant for rent coming due after he has

parted with possession. 2t8 The opinion is defensible, however, on the

ground of an implied in fact contract based on the conduct of the

parties.
One last case deserves mention, although it probably is treated

elsewhere in the survey. GA. CODE ANN. § 61-301 (Rev. 1966) grants

landlords the severe remedy of summarily dispossessing tenants for

nonpayment of rent, unless the tenant files a counter-affidavit and

tenders a bond with good security for the amount claimed due.2 1 In

recent years, the bond requirement has been under attack by poverty

warriors on the grounds that it violates the due process and equal

protection clauses of the Fourteenth Amendment by depriving the

indigent tenant of judicial review of his defenses. In this particular

series of litigation the tenant lost the first battle because he had already

been evicted, thereby making the case moot.220 The tenant's second

foray was rebuffed because the tenant had remained in possession

without filing the required bond under a temporary restraining order

issued by the Federal District Court, and had an opportunity-to present

all defenses that could have been presented had the bond been filed.22

Finally, the constitutional issues were met during the survey period in

State v. Sanks.222 The Georgia Supreme Court rejected both Georgia

217. Just what the acts were is not altogether clear. I-rom the facts alleged in the amended

petition, it appears that the landlord refused the occupant's offer of a tenancy at will, insisted

that the occupant would be bound on the original lease, and received rent under the latter

conditions. 116 Ga. App. 799, 159 S.E.2d 142, 143 (1967).

218. I ALP § 3.99. Note that the court characterized the lease as granting a usufruct rather

than a term of years, so the privity of estate concept was not applicable. 115 Ga. App. 113, 114,

153 S.E.2d 596, 598 (1967). See GA. CODE ANN. § 61-101 (Rev. 1966).

219. GA. CODE ANN. § 61-303 (Rev. 1966).

220. Williams v. Shaffer, 222 Ga. 334, 149 S.E.2d 668 (1966). The United States Supreme

Court denied certiorari, 385 U.S. 1037 (1967), although Justices Douglas, Warren and Brennan

dissented, with Justice Douglas stating: "But if this case were held to be moot, no tenant would

ever be able to bring the statute to this court. His eviction would render the case moot and

preclude a challenge to the very statute causing the eviction . . . . Perhaps I am wrong." Id. at

1039. Justice Douglas was wrong. See State v. Sanks, infra note 222.

The case received national attention. See 13 How. L.J. 450 (1967), 20 STAN. L. REV. 766

(1968).
221. Williams v. Housing Auth., 223 Ga. 407, 155 S.E.2d 923 (1967).

222. 225 Ga. 88, 166 S.E.2d 19 (1969). For other survey cases involving procedural aspects

of dispossessory warrants, see Henton v. Gould, supra note 151, and Swinney v. Reeves, supra

note 158.
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and federal constitutional challenges. An appeal has been taken to the
United States Supreme Court.2 23

Legislation

Two statutes were enacted which concerned real property taxation.
One which will be of interest to landlords expanded the class of
transfers exempt from the tax on transfers of realty levied by GA. CODE
ANN., ch. 92-8 (Supp. 1968).224 The Act 225 amended GA. CODE
ANN. § 92-803 (Supp. 1968)26 by adding "lease[s] of lands,
tenements, standing timber or other realty or any lease of any estate,
interest or usufruct therein" to the transfers exempted. The other
taxation statute will provide relief for taxpayers who fail to return their
property for ad valorem taxation . 27 Formerly defaulters were subject
to double taxation for failure to make the required tax return.228 The
new statute29  provides that any taxpayer who fails to return his
property for ad valorem taxation shall be deemed to have returned the
same property at the same valuation as returned in the preceding tax
year and shall be deemed to have claimed the same homestead
exemption. Any penalties prescribed for failure to make a return shall
apply only to property not shown on the previous return.

Of some interest in connection with the assessment and collection of
taxes was an act 230 providing that no sale of real property under a fieri
facias23

1 for any taxes or improvement assessment2 3 2 shall take

223. Time Magazine, March 7, 1969, p. 47, col. 2.
224. This chapter was enacted to replace the federal tax on such transfers which terminated

on January 1, 1968. See GA. CODE ANN. § 92-810 (Supp. 1968). The rate is fifty cents for the
first $500 or fractional part thereof and ten cents for each additional $100. GA. CODE ANN. § 92-
801 (Supp. 1968).

225. Ga. Laws, 1969, p. 109.
226. In addition to the transfers exempted by the 1969 amendment, the section exempts

transfers given to secure a debt and transfers by governmental bodies or non-profit public
corporations.

227. The statute may reflect the difficulties which the state has had in getting automobile
owners to buy license plates within the prescribed time. Customarily the ad valorem tax on
automobiles is assessed and collected as part of the license tag-issuing process.

228. GA. CODE ANN. § 92-6601 (Rev. 1961).
229. Ga. Laws, 1969, p. 960. The act amends ch. 92-62, which regulates tax returns, by adding

a new § 92-6202.1.
230. Ga. Laws, 1969, p. 39.
231. In Georgia the term "fieri facias" is synonymous with "execution." GA. CODE

ANN. § 39-101, [Editorial Note] (Rev. 1957).
232. The preamble to the act states that it deals with sales for "taxes or improvements" but

the enactment apparently omits "taxes" from the statement that "No sale of real property under
a fieri facias for any improvement assessment shall extinguish or affect any easement . . ."
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precedence over any easement or right-of-way in the property created
expressly or by operation of law; provided that such expressly created
easement or right-of-way2' was recorded prior to recording of the fieri
facias.

The remaining statutes have little in common. Of some significance
was the passage of an act designed to take advantage of the availability
of federal funds for advance acquisition of right-of-way for federal aid
highways.23 4 The State Highway Department, in order to acquire
rights-of-way as economically as possible, is authorized to acquire
rights-of-way in advance of need for construction to commence not less
than two nor more than seven years after acquisition. 23

1 Pending
construction, the Department may improve, use, maintain or lease the
property, giving priority to the condemnee in the event of lease.23

1 In
the event of changed conditions, the Department may even sell the
property, again giving first rights to the condemnee.

Another statute237 dealing with governmental action amended GA.
CODE ANN. § 69-902 (Rev. 1967) which provides for annexation by
municipalities of contiguous land upon application of all of the
owners of the land. The amendment merely excluded from the required
class of applicants the owners of "any public street, road, highway or
right-of-way."

Failure to comply with either of two additional laws constitutes a
misdemeanor. First, artesian wells must now be tapped or the flow
otherwise stopped when not in use if the flow is greater than one inch
in diameter and the well is located within one-half of any other
freeflowing well.238 Second, no one may engage in blasting or in
excavating with mechanized equipment within 200 feet of an
underground gas line without first notifying the agent of the gas
company, which must then place stakes indicating the location of its
lines. The gas company is required to file a map with the clerk of the
superior court showing the location of its gas lines. In addition to the

However, the provision that the easement'must be recorded before the fieri facias refers to "taxes
or improvement assessment." The omission appears unintentional.

233. Easements or rights-of-way created by operation of law need not be recorded to take
priority.

234. See 23 U.S.C. § 108 (1964).
235. Ga. Laws, 1969, p. 492.
236. Apparently the statute is not subject to the constitutional challenge that the taking fails

to constitute a public use. I Nichols, EMINENT DOMAIN § 4.1112] (1964); 2 id. § 7.512 [II
(1963).

237. Ga. Laws, 1969, p. 504.
238. Ga. Laws, 1969, p. 669. Wells in constant use for watering livestock or filling swimming

pools are excepted from the law.
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misdemeanor penalty, failures to comply with the act is negligence
per se in any tort action, and the act does not reduce the duty of
the blaster.239

Chapter 91-IA provides a code for control of state properties.240

Among other things it requires approval by the General Assembly of
leases of state properties. In keeping with these requirements, the
General Assembly approved the lease of the Henry Grady Hotel
Property or Old Governor's Mansion Site property in Atlanta to
Jamestown Shopping Center, Inc.241

239. Ga. Laws, 1969, p. 50.
240. GA. (ODE ANN. ch. 91-1A (Supp. 1968).
241. Ga. Laws, 1969, p. 4 3 2 .


