
COMMERCIAL LAW*

By GERALD L. KOCK**

A GENERAL PROBLEM

The complexity of commercial transactions compels one dealing in
the area to make a preliminary determination of the type of transaction
involved and the problems related thereto. It is first important to
determine whether the question is one within the purview of the
Uniform Commercial Code, and if so, which of the transaction-type
parts govern the question involved. Often the courts fail to make this
important preliminary determination which may cause confusion when
trying to determine the basis of the decision. This problem is most
clearly raised in the field of secured transactions.

Article IX of the Uniform Commercial Code-Secured
Transactions-regulates all agreements securing payment or

performance of an obligation if an interest in personal property is

concerned. One's first reaction is to look at the document involved to

see how it was labeled by the parties. If it is labeled chattel mortgage,
bill of sale to secure debt, conditional sale agreement, or title retention

contract, there is no problem.' If the writing is called a sales agreement,
it may or may not be effective only as a security agreement if the price
is not paid.' If the paper is called a lease it will not look like an
agreement that falls within the Commercial Code, except to a lawyer
in a state wherein public policy has restricted the effective use of title
retention contracts, and "bailment-leases" are used instead, for the

same purposes. The usual test for distinguishing a real lease from a
security lease appears to be whether the "lessee" pays for use of the
goods "leased" or whether he has an obligation to pay the full price.
American Fruit Purveyors, Inc. v. Avis Rent-A-Car Systems, Inc.4 was

an action by the "lessor" to recover the purchase price from the
"lessee." The case came up on a point of contract interpretation and
it was so decided by the court. The question that lingers is whether the

* The scope of this survey does not include most lien cases; for the survey of such cases, see

The Real Property Survey, this issue.
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4. 118 Ga.App. 840, 165 S.E.2d 879 (1969).
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"lessor" acted as required by GA. CODE ANN. § 109A-9-504 (Rev.
1962).

SALES OF GOODS

Unless it is otherwise agreed, payment of the price is due at the time
and place at which the buyer is to receive the goods,5 but payment'may
be made by check unless the seller demands legal tender and allows the
buyer time to procure it.' Except for the possibility of making tender
in any means current in the ordinary course of business, all sales are
considered cash transactions in the absence of an express credit term
unless there has been a sequence of previous conduct between the
parties which is fairly to be regarded as establishing a common basis
of understanding for interpreting their expressions and other conduct,7

or a contrary trade usage has become established.8 In a recent
prosecution for failure or refusal to pay for agricultural products, the
court held that the question whether the sale was for cash or credit is
for the jury to determine?

It is a seller's warranty obligation that seems to attract the most
interest, though not always the most careful attention. Friend v.
General Motors Corporation" arose under former GA. CODE
ANN. § 96-307 (Rev. 1958), and could probably be ignored for present
purposes except that it gives a view of judicial ideas about
merchantability, a notion important to the effective functioning of the
Commercial Code" and the recent amendment to GA. CODE
ANN. § 105-106 (Rev. 1968). The petition, which was dismissed by the
trial court, alleged that plaintiff purchased a new Chevrolet pickup
truck, and that while driving with less than 300 pounds of luggage and
photographic equipment in the storage area behind the seats, the driver
lost control on a wet highway in the rain and struck a culvert. The
impact caused the load behind the seats to shift and the single bolt
securing the backs of the seats gave way causing the seats to fold over
injuring both passengers. The majority of the judges felt that such a
vehicle must be so constructed and designed as to provide the operator

5. GA. CODE ANN. § 109A-2-310 (a) (Rev. 1962).
6. GA. CODE ANN. § 109A-2-511 (2) (Rev. 1962).
7. See GA. CODE ANN. § 109A-1-205 (1) (Rev. 1962).
8. See GA. CODE ANN. § 109A-1-205 (2), (3), (Rev. 1962).
9. Mallette v. State, 119 Ga.App. 24, 165 S.E.2d 870 (1969). The case is of interest most for

its discussion of criminal law.
10. 118 Ga.App. 763, 165 S.E. 2d 734 (1968).
1I. See GA. CODE ANN. § 109A-2-314 (Rev. 1962).
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and passenger with reasonable safety from injury by collapse of the
front seat caused by the impact of shifting cargo produced by a sudden
stop. The dissent was satisfied that the standards of quality need not
be considered since ramming into culverts is not the intended use of
pickup trucks. That simply avoids the matter at issue. What we need
to know is how many bumps and knocks a vehicle must be able to
withstand before it is fit to transport people and goods.

Byrd v. Ford Motor Company" was an action on the manufacturer's
express warranty. It would appear that no substantive defense was
raised since the case was disposed of on a purely procedural point.

After more than a century there is still much litigation concerning
the meaning of the words use intended4 as used in the warranty law
of Georgia until 1964. Hopefully, the phrase fit for the ordinary
purposes for which such goods are used 5 will be given less skeptical
reception. Part of the .difficulty has doubtlessly arisen from the
statutory requirement under former law that goods be merchantable
and reasonably suited, while the present code requires only
merchantability," using fitness only as a test or measure of what is
merchantable. The recent case of Atlanta Americana Motor Hotel
Corp. v. Sika Chemical Corp.7 was brought under former GA. CODE
ANN. § 96-307 (1) (Rev. 1958), but, as the court pointed out, the
language there used is the language of former GA. CODE ANN. § 96-
301 (2) (Rev. 1958). The case is a good illustration of the necessity of
distinguishing between fitness for ordinary purposes, which is
merchantability under GA. CODEANN. § 109A-2-314 (Rev. 1962), and
fitness for some special purpose of the buyer under GA. CODE
ANN. § 109A-2-315 (Rev. 1962). The bases of the two warranties are
very different.

Once a breach of warranty appears the aggrieved buyer has several
options. If the goods fail in any respect to conform to the contract he
may reject the goods.' If the buyer accepts the goods he is bound to
pay the price of them, 9 although he still has a breach of contract
claim1° if he gives notice of the claim within a reasonable time after he

12. 118 Ga.App. 763, 165 S.E.2d 734 (1968).
13. 118 Ga.App. 333, 163 S.E.2d 327 (1968).
14. See former GA. CODE ANN. §§ 96-301 (2),96-307 (I) (Rev. 1968).
15. GA. CODE ANN. § 109A-2-314 (2)(c) (Rev. 1962).
16. GA. CODE ANN. § 109A-2-314(I) (Rev. 1962).
17. 117 Ga.App. 707, 161 S.E.2d 342 (1968).
18. GA. CODE ANN. § 109A-2-601 (Rev. 1962).
19. GA. CODE ANN. § 109A-2-607(l) (Rev. 1962).
20. GA. CODE ANN. § 109A-2-714 (Rev. 1962).
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should know of the breach,"' unless he has a right to revoke his
acceptance and exercise such right. In the last case he is in the same
position as if he had rejected the goods in the first place.22 If, as is often
the case, the buyer has accepted the goods because of the difficulty of
discovering the defect before accepting and using the goods, and the
defect is one that substantially impairs their value to him, he may
revoke his acceptance within a reasonable time. 3 Trailmobile Division
of Pullman, Inc. v. Jones24 was an action for a deficiency due on the
price of a sway-back soft drink carrier. The buyer apparently raised
as his defense a breach of fitness warranty under GA. CODE
ANN. § 109A-2-315 (Rev. 1962). As so often happens in commercial
cases, the result depended on whether the buyer acted reasonably and
within a reasonable time. The court found that he did, and thus he did
not have to continue paying, but we are not told what happened to his
claim for damages.

Since the remedy for improper foreclosure under GA. CODE
ANN. § 109A-9-504 (Rev. 1962) is prescribed in GA. CODE
ANN. § 109A-9-507 (1) (Rev. 1962), there is no warrant, even in GA.
CODE ANN. § 109A-1-103 (Rev. 1962), for any specially concocted
punitive remedy like that proposed in the concurring opinion in the
Jones case.

The Commercial Code is designed to supply commercially acceptable
remedies for breach of contract. Fraud is another matter, and even in
a sales case, if fraud can be proven, it is a ground for relief.25 The
remedies available to one aggrieved by fraud include, but are not
limited to, the remedies available for any breach.2

The buyer must pay at contract rate for any goods acceptedY While
that is a simple rule, there appear to be many who do not believe it.
Except for the unusual situation of an executed agreement of accord,
a promise to accept as satisfaction a sum of money less than that due
fails for want of consideration. Georgia Marble Co. v. Judd28 is a
helpful review of these and other elementary principles.

21. GA. CODE ANN. § 109A-2-607 (3)(a) (Rev. 1962).
22. GA. CODE ANN. § 109A-2-608 (3) (Rev. 1962).
23. GA. CODE ANN. § 109A-2-608 (Rev. 1962). There are other grounds as well.
24. 118 Ga.App. 472, 164 S.E.2d 346 (1968).
25. Neville v. Buckeye Cellulose Corp., 118 Ga. App. 439, 164 S.E.2d 257 (1968); GA. CODE

ANN. § 109A-1-103 (Rev. 1962).
26. GA. CODE ANN. § 109A-2-721 (Rev. 1962).
27. GA. CODE ANN. § 109A-2-607 (I) (Rev. 1962).
28. 118 Ga. App. 733, 165 S.E.2d 453 (1968).
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Special Legislation

Statutes enacted in 1969 with reference to sales of goods were of a
very specialized nature. Act number 5602 authorized, on the basis of
reciprocity, the interstate traffic in rifles and shotguns between Georgia
and contiguous states, and Act number 66730 changed the rate of sales
at tobacco warehouses.

COMMERCIAL PAPER

There are always a number of routine cases in which mention is
made of negotiable instruments law, because a note so commonly
accompanies secured transactions of all sorts; but there were several
this year that are worth noting. In Ghitter v. Edgeal the court pointed
out that in the absence of clear language to the contrary, co-makers
of a note are jointly and severally liable, 32 and a judgment against one
of them will not bar an action against others unless it has been
satisfied. Also, though an agreement by the holder not to sue would
release others who, if forced to pay, would have recourse against him,3

such agreement to be binding and effective for any purpose must be
supported by consideration.

In Srochi v. Kaminskey34 the court had occasion to consider the
defenses available to the maker of a note against a holder not in due
course. The trial court was reversed because the facts involved in the
defenses pleaded made it an inappropriate case for summary judgment,
but the court's discussion of the law involved is worth attention. The
defendant and his brother appear to have exchanged notes, the
defendant's note to be used as collateral for a loan from a third party
and the brother's to ensure indemnification should the defendant have
to pay. The note in suit was used as collateral, and when the loan was
repaid the collateral note was returned to the defendant's brother, who
later transferred it to the plaintiffs after it was clearly overdue. The
defenses raised were want of consideration, delivery only for the
purpose of being used as collateral (for accommodation) and that
payment had been made either to the payee or to others for his benefit.

The defenses that may be raised are generally those available in an

29. Ga. Laws, 1969, p. 804.
30. Ga. Laws, 1969, p. 94 1.
31. 118 Ga.App. 750, 165 S.E.2d 598 (1968).
32. GA. CODE ANN. § 109A-3-118(e) (Rev. 1962).
33. GA. CODE ANN. § 109A-3-606(l)(a) (Rev. 1962).
34. 118 Ga. App. 182, 162 S.E.2d 889 (1968).
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action on a simple contract 3 and the set-off claim raised by the
defendant did not meet that standard.36 The lack of consideration claim
and the special purpose claim are really the same and, if provable, the
defense would be available3 7 but the defendant must establish them; 38

pleading is not enough.39

Another important case on defenses came up in Household Finance
Corp. v. Johnson." Any holder, even a holder in due course, is subject
to defenses that go to the legality of a transaction." This rule is of
special importance to lenders licensed under the industrial loan law;
they must prove that they were duly licensed at the time the loan was
made.

One cannot complain about the imposition of liability on an
assuming grantee for the debt of his grantor in Jones v. Frances Wood
Wilson Foundation.4 It is the form of the action that was wrong. It
was a suit upon the note, but no person is liable on a note unless his
signature appears thereon . 3

Legislation

In its last session, the General Assembly adopted laws to increase
substantially the interest rates that home buyers can be required to
pay 4' and exempted from the usury laws any person borrowing
$100,000 or more4 as was done to business corporations borrowing
more than $2,500 several years ago. 4

BANK DEPOSITS AND COLLECTIONS AND ASSOCIATED PROBLEMS

In dealing with a bank a customer's position in respect to deposits
and the collection of checks is subject to Federal Reserve regulations
and operating letters and circulars, clearing house rules and the like. 7

35. GA. CODE ANN. § 109A-3-306(b) (Rev. 1962).
36. See GA. CODE ANN. § 20-1305 (Rev. 1965).
37. GA. CODE ANN. § 109A-3-306(c) (Rev. 1962).
38. GA. CODE ANN. § 109A-3-307 (2) (Rev. 1962).
39. GA. CODE ANN. § 109A-I-201(8) (Rev. 1962).
40. 119 Ga.App. 49, 165 S.E.2d 864 (1969).
41. GA. CODE ANN. § 109A-3-305(2)(b) (Rev. 1962).
42. 119 Ga. App. 28, 165 S.E.2d 882 (1969).
43. GA. CODE ANN. § 109A-3-401 (1) (Rev. 1962).
44. Ga. Laws, 1969, p. 33.
45. Ga. Laws, 1969, p. 80.
46. GA. CODE ANN. § 57-118 (Supp. 1969).
47. GA. CODE ANN. § 109A-4-103 (2) (Rev. 1962).
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When it comes to loans, however, a borrower is not bound by banking
usage of which he did not know or have reason to know. 8

If the drawee bank pays an item drawn on it, whether it Was properly
payable or not,4" it has not been dishonored, and the precondition to
an endorser's liabilitym has not been met. Payments, once made, are
normally final, 51 and in the absence of a valid defense, such as breach
of warranty, the bank is accountable for an item if it does not pay or
return it or send notice of dishonor until after its midnight deadline. 2

If the payor bank is to avoid liability for an item, it must do so before
either final payment or its midnight deadline, whichever occurs first.5 3

Roswell Bank v. Bearse4 was essentially a question of the proper
application of a payment received, but the question came up because
of an overdraft in the drawer's account. A bank may properly charge
to his account items drawn by its customer, even if an overdraft is
created thereby;-" the result is a balance in the bank's favor. The Bearse
case involved a customer with both an overdraft and a loan. He sent
the bank a check for the amount of the loan. The bank applied the
check on his overdraft balance, and sued on the note. The court felt
that it could fairly be inferred that the check had been given in payment
of the note, and the judgment for the defendant maker was affirmed.

Legislation

There was quite a bit of legislative activity with reference to banks
and banking in 1969. Most of it was of a specialized nature and of
interest primarily to specialists in the industry. The much talked about
par payment rule was adopted for state banks57 and the limitations on
bank investments were relaxed.5 8 Statutes.were passed affecting loans
by banks,59 state depositories,6 bank securities,6' regulated banks,62 and

48. Franco v. Bank of Forest Park, 118 Ga.App. 700, 165 S.E.2d 593 (1968). He, therefore,
did not have to pay the extra cost of credit life insurance on his life.

49. GA. CODE ANN. § 109A-4-401 (Rev. 1962).

50. GA. CODE ANN. § 109A-3-414(i) (Rev. 1962).
51. GA. CODE ANN. § 109A-3-418 (Rev. 1962).
52. GA. CODE ANN. § 109A-4-302 (1) (a) (Rev. 1962); Samples v. Trust Co. of Georgia, 118

Ga.App. 307, 163 S.E.2d 325 (1968).
53. GA. CODE ANN. § 109A-4-301 (I) (Rev. 1962).

54. 118 Ga.App. 610, 164 S.E.2d 886 (1968).
55. GA. CODE ANN. § 109A-4-401 (I) (Rev. 1962).

56. Ga. Laws, 1969, p. 956.
57. Ga. Laws, 1969, p. 126.
58. Ga. Laws, 1969, p.9 76 .
59. Ga. Laws, 1969. p.60 3.
60. Ga. Laws, 1969, p. 681.
61. Ga. Laws, 1969, p. 958.
62. Ga. Laws, 1969, p. 964.

19691



MERCER LAW REVIEW

savings and loan deposits . 3

An amendment to the Commercial Code merits special attention.
Section 109A-4-212 was amended" to permit direct returns by
intermediary or payor banks to the depository bank before final
payment or the midnight deadline, as appropriate, and to receive
reimbursement, all provisional credits between the banks to become
final.

SECURED TRANSACTIONS

The bill of sale to secure debts and the title retention contract have
become so familiar and formalized that the bar has not had occasion
to think about what is involved in making them work. Under the
Commercial Code it is helpful to do that since it is arranged according
to the separate steps that are involved. First there must be an
agreement creating or providing for a security interst. 5 In most cases
that agreement must be signed by the debtor.16 On the question of what
a signature of the debtor consists, normal agency rules would apply.67

After the agreement for a security interest, such an interest will attach
in the described personal property at once, when the debtor obtains an
interest in it, or at such latet time as the parties agree.68 The secured
party's interest must be perfected if it is to obtain the maximum
protection against the claims of most third parties.69 In the case of
fixtures7 ° and accessions,7' however, perfection is necessary only to
protect against subsequent purchasers and lien claimants. This fact got
lost in the shuffle in Kinder v. General Motors Acceptance Corp.,72

when the court overlooked the fact that it is only in questions of
perfection that the Commercial Code refers to the Certificate of Title
Act .

73

63. Ga. Laws, 1969, p. 803.
64. GA. CODE ANN. § 109A-4-212 (Supp. 1969), adding a new subsection (2).
65. GA. CODE ANN. § 109A-9-105(l)(h) (Rev. 1962); McCrackin v. Hayes, 118 Ga.App. 267,

163 S.E.2d 246 (1968).
66. GA. CODE ANN. § 109A-9-203(I)(b) (Rev. 1962).
67. In Blayton v. Ford Motor Credit Co., 118 Ga. App. 517, 164 S.E.2d 262 (1968), the court

applied GA. CODE ANN. § 109A-3-403 (Rev. 1962), the rules for notes and drafts.
68. GA. CODE ANN. § 109A-9-204 (1) (Rev. 1962).
69. GA. CODE ANN. § 109A-9-301 (1) (Rev. 1962). This is usually done by filing. GA. CODE

ANN. § 109A-9-302(I) (Rev. 1962).
70. GA. CODE ANN. § 109A-9-313 (2), (4) (Rev. 1962).
71. GA. CODE ANN. § 109A-9-314 (1), (3) (Rev. 1962).
72. 117 Ga. App. 610, 161 S.E.2d 372 (1968).
73. GA. CODE ANN. § 109A-9-302 (3), (4) (Supp. 1969).
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A more serious policy question arose in Wooden v. Michigan
National Bank." The Code provides for perfection under the law of the

state that has issued a certificate of title,75 and it is generally good
policy to uphold, as a matter of comity, a security interest perfected

in a sister state. It is open to doubt, however, whether the Code requires

or that it is good policy to open for out-of-state lenders this invitation
to save themselves trouble by requiring their debtors to violate Georgia
laws requiring registration and certification of their vehicles in Georgia.

Although as a general rule perfected security interests take priority
in the order in which they are filed,7 if none are perfected, competing
security interests have priority in the order of their attachment," as
noted in Johnson v. Dempsey.78

On default, a secured party has a right to repossess the collateral, 9

and having done so he may, within limits spelled out in GA. CODE

ANN. § 109A-9-505 (Rev. 1962), keep it in satisfaction of the debt. As
the court pointed out in Barnes v. Reliable Tractor Company,8° there
is no established right of the debtor to surrender the collateral as
satisfaction.

Braswell v. American National Bank s' and Bradford v. Lindsey
Chevrolet Company, Inc.82 are further proof of the hardiness of old
law. The comment on the concurring opinion in Trailmobile Division
of Pullman, Inc. v. Jones,8 discussed above, applies to these cases as
well. GA. CODE ANN. § 109A-9-507 (1) (Rev. 1962) provides for the

rights of a party aggrieved by an improper foreclosure; it does not say
perhaps or maybe. What is more, it is certainly no kindness to a debtor
to free him of obligation, when the legislature has prescribed a
statutory minimum of damages.

Legislation

GA. CODE ANN. § 109A-9-307 (Rev. 1962) was amended to add
sub-section (3) to insulate a commission merchant from liability in

74. 117 Ga. App. 852, 162 S. E.2d 222 (1968).
75. GA. CODE ANN. § 109A-9-103 (4) (Rev. 1962).

76. Not in the order of perfection, necessarily, GA. CODE ANN. § 109A-9-312 (5) (a) (Rev.
1962) though the mechanics of the title act make them equivalent.

77. GA. CODE ANN. § 109A-9-312 (5) (c) (Rev. 1962).
78. 117 Ga. App. 722, 161 S.E.2d 889 (1968).
79. - GA. CODE ANN. § 109A-9-503 (Rev. 1962).
80. 117 Ga. App. 777, 161 S.E.2d 918 (1968).
81. 117 Ga. App. 699, 161 S.E.2d 420 (1968).
82. 117 Ga. App. 781, 161 S.E.2d 904 (1968).
83. 118 Ga. App. 472, 164 S.E.2d 346 (1968).
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certain cases.84 Why this rule was inserted here rather than with the
other sections relating to commission merchants is not clear; perhaps
it was the result of an all too common feeling at the bar that, if there
is something that does not suit, it must be the fault of that new-fangled
Commercial Code.

84. Ga. Laws, 1969, p. 149.


