
LEGISLATION

By ALBERT P. REICHERT, JR.*

The topic of "legislation" has not been included as such in the
previous surveys of Georgia law in the MERCER LAW REVIEW. Rather,

legislation affecting a particular field of law was included by the person

writing on that field of law. That will continue to be true in this issue.
However the editors of the MERCER LAW REVIEW were of the opinion

that "legislation" should be a topic in its own right.
The scope of the topic needs to be defined. I did not seek to include

here only that legislation which was not covered under any of the

specific fields of law being surveyed, although that was a factor. Rather

I tried to select a few of the Acts which I thought would be of interest

to readers and to comment briefly on them. Some of the comments are

of a general nature and some are directed to the "legislation" aspects,

primarily on whether the drafting of the legislation was good or not

so good and whether the purpose of enacting the legislation could have

been better served by a different approach.

ATTORNEYS AT LAW

Old Georgia Code Chapter 9-21 providing for admission of attorneys

from other states was repealed' to provide different qualifications for

applicants and a spelling out of the procedure for application.

Qualifications

1. (New Law) 26 years old.
(Old Law) No age requirement.
2. (New) Legal resident f Georgia and citizen of United States.
(Old) Resident or no nresident (although the law apparently

contemplated that the applicant was moving to Georgia.)
3. (New) Licensed to practice in a "comity state."
(Old) Same.
4. (New) Meets the educational requirements required of those

taking the Georgia Bar examination.
(Old) No educational requirements.

* A.B.. Emory University, 1961; LL.B. Harvard University, 1964; Partner in firm of

Anderson, Walker & Reichert, Macon, Georgia.
I. GA. CODE ANN. ch. 9-2 (Rev. 1936).

2. Ga. Laws, 1969, p. 82, repealing GA. CODE ANN. ch. 9-2 (Rev. 1936).
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5. (New) Good private and professional character.
(Old) Same.
6. Experience Rcquirements (Under the new law an attorney can

qualify if he meets any one of the preceding qualifications.)
(New) (a) Have practiced as an attorney at least five full years

within the eight year period immediately preceding.
(Old) (a) Have practiced as an attorney for the immediately

preceding five years as a member of the State's highest court.
(New) (b) Be a judge five out of the eight preceding years.
(Old) (b) Not specifically covered.
(New) (c) Have been on the faculty in a Georgia law school approved

by the American Bar Association for five out of the eight preceding
years.

(Old) (c) Have been a law teacher in a Georgia law school approved
by the Georgia Bar Association for the five preceding years.

(New) (d) Any combination of the above, totaling five years of
practice.

(Old) (d) Not specifically covered.

Procedure for Admission

The old law simply said 3 that the applicant would petition the
superior court of the county of his residence, showing his qualifications,
and the judge would grant an order that the applicant be admitted to
practice in Georgia.

The new law requires an application to the superior court of the
county of the applicant's residence,' but also requires that a copy be
served on the State Bar of Georgia,5 which then must investigate and
file an answer within 180 days consenting or objecting to the
application (or within 60 days filing a motion to require more
information and then filing its answer after the information has been
furnished).' If the State Bar of Georgia consents, then the court may
enter an order admitting the applicant, and after the filing of the order
with the clerk and the sending of a certified copy to the State Bar of
Georgia and the payment of any required dues, the applicant shall
stand admitted to practice law in Georgia.7

If the State Bar of Georgia objects to the application, the applicant

3. GA. CODE ANN. §§ 9-201-02 (Rev. 1936).
4. Ga. Laws, 1969, p. 84, GA. CODE ANN. § 9-203(a) (Supp. 1936).
5. Id., GA. CODE ANN. § 9-203(b) (Supp. 1936).
6. Id. at 86, GA. CODE ANN. §§ 9-204(a)(3), (b)(c) (Supp. 1936).
7. Id., GA. CODE ANN. § 9-205(a) (Supp. 1936).
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may file a request for a hearing, sending a copy of the request to the
objecting party. The hearing is before the judge without a jury, and he
may either admit the applicant or may deny the application. Either the

State Bar of Georgia or the applicant may appeal an adverse ruling,

Comment

The new qualifications for attorneys from other states serve an
important purpose in that they apply the same educational
requirements to lawyers from other states as are applied to those
seeking admission to the State Bar of Georgia through examination,
and this is in accord with the goal of protecting the public by having
qualified lawyers. Changing the experience requirement from having

had to practice for the preceding five years to a more flexible
requirement of having practiced five out of the last eight years also

seems to be a good provision. It includes the safeguard of five years
of practice without making it difficult on those whose practice may
have been interrupted by military service or for other reasons.

The procedure outlined in the new law also seems to be an
improvement, since the old law did not provide any aid to the court in
determining whether the applicant met the requirements. However, one
may question whether the State Bar of Georgia needs 180 days in
which to make its investigation, especially since this could impose some
hardship on the attorney who must be a resident at the time he makes
his application and who cannot practice for at least 180 days.

Licensing

The limit9 on license or professional tax which municipalities or
counties may levy upon lawyers and others was raised" to $200.00 per
year.

CONTRACTS

For a disabled veteran the age of majority, in regards to contracts
and deeds, has been lowered to eighteen if he has been declared eligible
by the Veterans Administration for a Specially Adapted House and VA
grant."2

8. Id. at 86, 87, GA. CODE ANN. § 9-205(b)-(d) (Supp. 1936).
9. GA. CODE ANN. § 92-307 (Rev. 1961).
10. Ga. Laws, 1969, p. 426, amending GA. CODE ANN. § 92-307 (Rev. 1961).

II. GA. CODE ANN. § 20-201 (Rev. 1965), § 29-106 (Supp. 1968).

12. Ga. Laws, 1969, p. 640, amending GA. CODE ANN. § 20-201 (Rev. 1965), GA. CODE

ANN. § 29-106 (Supp. 1968).
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If the purpose of this provision was to allow the disabled veteran to
sign the promissory note for his house, one wonders why it was not
limited to that. The provision apparently applies to any transaction
whether or not connected with the acquisition of the house.

Perhaps the theory is that a person old enough to go to war is also
old enough to sign his own contracts. But if this is the reasoning, why
should it not also apply to those who have been to war and not been
injured.

The law is meant to serve people, and we should not be too
concerned to have the law neat and tidy if it must be otherwise in order
to serve people best. On the other hand, before we engraft peculiar
exceptions onto the law, we should examine the basis for the exception
and see whether it could not be served by a more general exception, or
whether there needs to be any exception at all.

CRIMINAL LAW

Arrests For Motor Vehicle Violations

Under a new provision, 3 passed during the survey period, an officer
may arrest persons for motor vehicle violations by issuing to them a
citation, if the offense is committed in his presence. This would seem
to be a worthwhile provision, since the necessity for making a bodily
arrest for minor violations could cause more inconvenience than
necessary to persons accused of the violation and could result in police
officers not making arrests which they would make under a more
simplified procedure. The Act does not require the police officer to
issue a citation, and in the case of a serious motor vehicle violation,
the officer could still make a bodily arrest.

Bonds

Cash bonds are now specifically permitted in both civil and criminal
matters.'4 The release of a person upon his own recognizance may be
allowed in the sound discretion of the judge.'5 Juveniles shall have the
same right to bail as adults.'

13. Ga. Laws, 1969, p. 759.
.14. Ga. Laws, 1969, p. 41, GA. CODE ANN. § 81-1017 (Supp. 1969).
15. Ga. Laws, 1969, p. 72.
16. Ga. Laws, 1969, p. 760, amending GA. CODE ANN. tit. 24 (Supp. 1969).
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Distribution of Harmful Material to Minors

The legislature also passed an act 7 making illegal the distribution of
certain described harmful material to minors. The described material
includes movies and books depicting nudity, sexual conduct, and sado-
masochistic abuse.

The Act does not attempt to fit itself. into the 1968 Criminal Code
of Georgia, although that code does have a section8 on distributing
obscene materials, and an opinion 9 of the Attorney General states that
the Act defines new and separate offenses and does not repeal Section
26-2101. Therefore, the editors have placed this and other similar
provisions at the end of the Criminal Code in a chapter numbered 26-
99a.0

Again the question comes to mind, "Shouldn't the proponents of
this legislation have spent more time on trying to fit it into the
framework of the Criminal Code?" The Criminal Code was the
product of many years of work by those who believe that the criminal
law had lost some of its effectiveness by being splintered into so many
overlapping and conflicting provisions. Perhaps the next generation will
have to enact another Criminal Code to clarify the overlaps and
conflicts that are already beginning to develop.

Illegal Use of Credit Cards

In contrast to the Act discussed above which made no effort to fit
into the existing statutory framework, the act2' passed by the legislature
dealing with illegal use of credit cards, specifically repeals one section2

of the Criminal Code of Georgia and substitutes in lieu thereof new
sections 26-1705 through 26-1705.9. The new material is about ten
times longer than the old provision. This may indicate the need for
more complex legislation to meet the ingenuity of people fraudulently
using the increasing number of credit cards.

The Act has a different section for false procurement of a credit card
from the issuer as by false statements of financial condition, 2 taking

17. Ga. Laws, 1969, p. 222, unofficially codified as GA. CODE ANN. § 26-9901(a)-07(a) (Rev.
1969).

18. GA. CODE ANN. § 26-2101 (Rev. 1969).
19. Op. Att. Gen. 69-351.
20. GA. CODE ANN. ch. 26-99a (Rev. 1969).
21. Ga. Laws, 1969, p. 128, amending GA. CODE ANN. § 26-1705 (Rev. 1969).
22. GA. CODE ANN. § 26-1705 (Rev. 1969).

23. Ga. Laws, 1969, p. 129, GA. CODE ANN. § 26-1705.1 (Rev. 1969).
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credit cards 24 (credit card theft), forging credit cards or having forgery
devises,25 and obtaining money, goods or services on revoked or
otherwise invalid cards .2 The Act also has a provision 27 for a merchant
who defrauds the issuer or cardholder.

Another provision" makes it a crime knowingly to receive goods
fraudulently obtained with a credit card. In the case of airline or other
transportation tickets, the Act creates a presumption 2 that the
recipient knew that the ticket was fradulently obtained if he obtained
the ticket from other than an authorized agent of the company without
reasonable inquiry to ascertain that the person from whom it was
obtained had a legal right to possess it, if the ticket shows on its face
that it was issued through the use of a credit card or that it is otherwise
"4non-refundable."

This presumption can be a dangerous thing. The Act probides that
if the money, goods or services exceed $100.00 in any single
transaction," the crime is a felony" punishable by a fine of up to
$5,000.00 and imprisonment from one to five years or both. Many
airline tickets would exceed that amount, and there are probably many
college students who would be too hasty in picking up a bargain ticket
for the next trip home. Presumably the presumption is rebuttable, and
its use is probably justified in an area where escape is otherwise so easy
for the perpetrator of the fraud, but its danger should be recognized.

The Act also provides:

Any person who has been issued or entrusted with a credit card for
specifically authorized purposes, provided such authorization is in
writing stating a maximum amount of charges that can be made with
said credit card, and said person uses said credit card in a manner
and for purposes not authorized in order to obtain or purchase
money, goods, services or anything else of value shall be guilty of a
misdemeanor . . . (emphasis supplied.), ' *

Under this provision is the using of a credit card beyond the
maximum amount of charges prohibited, or does the prohibition extend

24. Id. at 130, GA. CODE ANN. § 26-1705.2 (Rev. 1969).
25. Id. at 130, 133, GA. CODE ANN. §§ 26-1705.3, -05.5 (Rev. 1969).
26. Id. at 131, GA. CODE ANN. § 26-1705.4 (Rev. 1969).
27. Id. at 132, GA. CODE ANN. § 26-1705.4(c) (Rev. 1969).
28. Id. at 133, GA. CODE ANN. § 26-1705.6 (Rev. 1969).
29. Id. at 134, GA. CODE ANN. § 26-1705.7 (Rev. 1969).
30. Id. at 133, GA. CODE ANN. § 26-1705.6 (Rev. 1969).
31. Id. at 134, GA. CODE ANN. § 26-1705.9(b) (Rev. 1969).
32. Id., GA. CODE ANN. § 26-1705.8 (Rev. 1969).
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only to the "manner" and "purposes" for which the card -is used?
If the former were intended, it would have been preferable for the Act
to state specifically that using the card beyond the maximum amount
of charges is prohibited. Since the Act prohibits only use in a manner
and for purposes not authorized, and since a criminal statute is
construed strictly, it should not apply to mere use beyond the stated
maximum.

DIVORCE AND ALIMONY

Change of Permanent Alimony

"So long as a husband against whom is rendered a permanent
alimony judgment remains or is domicled in this State, the exclusive
procedure for the modification of such judgment shall be by
proceeding instituted for such purposes in the court of this State
which granted the original judgment." (emphasis supplied.)":

In the case of Bugden v. Bugden'3 1 it was held that a petition for a
change of permanent alimony was properly brought in the county of
the husband's residence, even though that county was different from the
county where the alimony award was originally made, citing the venue
provisions35 of the Georgia Constitution.

If, as the new act above quoted provides, a proceeding in the
granting court is the "exclusive proceduire" for modification, this
raises the question whether any such action may be maintained against
a party who has removed from the county where the original judgment
was granted.36

DOWER

Right of Do wer A bolished

An act 37 abolished dower and repealed GA. CODE ANN. tit. 31 (Rev.

1952), relating to dower. This rendered nugatory an act 3 passed earlier
in the session limiting the right of dower.

33. Ga. Laws, 1969, p. 98.
34. 224 Ga. 517, 169 S.E.2d 337 (1968).

35. GA. CONST. art. IV, § 8, para. VI; GA. CODE ANN. § 2-4906 (Rev. 1948).
36. See editorial note to GA. CODE ANN. § 30-225.1 (Rev. 1969).
37. Ga. Laws, 1969, p. 123, repealing GA. CODE ANN. tit. 31 (Rev. 1952).

38. Ga. Laws, 1969, p. 40, amending GA. CODE ANN. § 31-110 (Rev. 1969); Ga. Laws, 1969,

p. 123 repealing GA. CODE ANN. tit. 31 (Rev. 1969).
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GIFTS

The Georgia Gifts of Securities to Minors Act 39 was amended 0 to
become The Gift to Minors Act and to include "insurance policies and
annuity contracts" to the items suitable for gifts to minors in addition
to money and securities.

There is a slight difference in the registration of the securities on the
one hand and the insurance policies and annuity contracts on the other.
The former is to be registered in the name of the custodian followed
by the words "as custodian for , a minor, under the laws
of Georgia."'" The insurance policies and annuities on the other hand
will be registered in the name of the custodian followed by the words
"as custodian for under the Georgia Gifts to Minors
Act."

2

It may be that this different treatment was not intended. In any event
it may be confusing. One further confusing detail is the difference
between "gift" in the title of the Act and "gifts" when reference is
made to the title of the Act in the registration of insurance policies and
annuity contracts. These confusing differences should be eliminated.

The Act uses the words "custodial property" in other places in the
Act where the word "securities" had formerly been used,' 3 and the Act
allows the custodian to invest and reinvest the custodial property. 4 As
in the old Act, the investment may be made without reference to the
statutes45 relating to permissible investments by fiduciaries.

The question is whether the custodian may invest in any property
other than securities, life insurance policies, annuity contracts and
money. The new Act defines "custodial property" to include these
categories of property or "income" from such custodial property or
"the proceeds, immediate and remote, from the sale exchange,
conversion, investment, reinvestment, surrender or other disposition of
such securities, money, life insurance policies, annuity contracts and
income."'" It could be argued that the custodian could invest in any
property, since the custodian has power to invest in property without

39. GA. CODE ANN. ch. 48-3 (Rev. 1965).
40. Ga. Laws, 1969, p. 24, amending GA. CODE ANN. ch. 48-3 (Rev. 1965).
41. GA. CODE ANN. § 48-301 (Rev. 1968).
42. Ga. Laws, 1969, p. 24, GA. CODE ANN. § 48-301(d) (Supp. 1969).
43. Id. at 26, GA. CODE ANN. § 48-302 (Supp. 1969).
44. Id., GA. CODE ANN. § 48-303(b) (Supp. 1969).
45. GA. CODE ANN. § 108-417 (Supp. 1969); GA. CODE ANN. §§ 108-418 to 421 (Rev.

1959).
46. Ga. Laws, 1969, p. 29, GA. CODE ANN. § 48-311(a) (Supp. 1969).
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relation to the laws affecting investments of fiduciaries and since the
custodial property is defined to include proceeds. However, the old law
limited the investments to securities and money (the types of property
which could be donated under the Act) and the probable intent of the
new law was to limit the investments to securities, money, life insurance
policies and annuity contracts (the types of property which can be
donated under the new Act). The safer source for the custodian would
be to limit his investment to these categories.

The definition of life insurance policy and annuity contract limits
such policy and contract to one on the life of the minor or member of
his family. 7 In the former case,.the beneficiary must be the minor's
estate; in the latter, the custodian. 8

HUSBAND AND WIFE

Formerly the wife could not bind her separate estate by any contract
or suretyship nor by any assumption of the debts of her husband. 9

Under a new Act,1 the wife may not bind that portion of her separate
estate which is composed of tangible personal property. Thus she could
bind that portion of her separate estate consisting of real property or
of intangible property such as stocks and bonds. In many cases the real
property and intangible property will be much more valuable than the
tangible personal property, and therefore most of the wife's protection
will be gone. Perhaps the theory is that she still needs some protection,
at least as to those things to which she is more likely to be
sentimentally attached, such as jewelry and furniture.

INSURANCE

The legislature enacted a new section to GA. CODE ANN. § 56-270751
dealing with the assignments of incidents of ownership of group life
insurance. Apparently, the Act was prompted by Revenue Ruling 68-
33452 which indicates that the proceeds of a group life insurance policy
will not be includable in the employee's estate for federal estate tax
purposes if:

47. Id. at 30, GA. CODE ANN. § 48-311 (a)(1) (Supp. 1969).
48. Id. at 28, GA. CODE ANN. § 48-301(c) (Supp. 1969).
49. GA. CODE ANN. § 53-503 (Rev. 1961).
50. Ga. Laws, 1969, p. 72, amending GA. CODE ANN. § 53-503 (Rev. 1961).
51. Ga. Laws, 1969, p. 32, GA. CODE ANN. § 56-2707 (Supp. 1969).
52. Rev. Rul. 68-334, 1968 Int. Rev. Bull. No. 26, at 403.
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(1) The policy contains a conversion privilege (to convert it to an
individual policy on separation from employment),

(2) Both state laws and the policy permit absolute assignment of
the group insurance including the conversion privilege, and

(3) The employee makes an irrevocable assignment of all his
incidents of ownership in the policy, including the conversion privilege.

The new section makes clear that the State law permits the
assignment. It goes further and purports to validate assignments made
prior to its effective date. Perhaps this is another way of saying that
the section is declaratory of existing law, since there was not any
statute prohibiting the assignment of group policies, and under general
law, one should be able to assign his interest in a policy, courts
favoring free transferability.

The section provides that the validity of the assignment is "subject
to the terms of the policy. 5 3 Does this mean that the policy must
affirmatively permit assignment or does it mean that the policy will be
assignable unless the policy itself affirmatively restricts assignment?

The assignment of group insurance can be a valuable estate planning
tool. Usually there is little or no cash value, and it is therefore easy to
transfer the insurance without any gift tax. Also, if the assignee dies
before the insured it would not add to the assignee's estate.

INTEREST AND USURY

Maximum Interest on Real Estate Loans

The legislature raised54 the maximum allowable interest rate from 8%
to 9% on transactions where the security given is or includes real
property or an interest therein. VA and FHA loans can go even
higher .

55

Interest Rates on Loans of $100,000.00 or More

The interest limits are removed entirely on loans of $100,000.00 or
more. 6 The new Act recites that "those who borrow $100,000.00 or
more should be able to determine for themselves the rates that they are
willing to pay for the use of money."57 There was an effort to remove

53. Ga. Laws, 1969, p. 32, GA. CODE ANN. § 56-2707 (Supp. 1969).
54. Ga. Laws, 1969, p. 33 amending GA. CODE ANN. § 57-101 (Rev. 1960).
55. Id. at 34, GA. CODE ANN. § 57-101.1(a)(Supp. 1969).
56. Ga. Laws, 1969, p. 80, GA. CODE ANN. § 57-119 (Supp. 1969).
57. Id., GA. CODE ANN. § 57-119 (Supp. 1969).
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the ceiling for loans over $2500.00, the provision already in existence
for corporations. The effort did not succeed, but we are moving closer
to a removal of all ceilings on interest rates.

The Lender Credit Card Act58

This Article applies to financial institutions authorized to make
loans and receive deposits and subject to supervision by the state or
federal government. It allows such institutions on credit card accounts
to make a finance charge of 1 1/2% per month plus other specified
charges.5

A lender who knowingly receives charges in excess of those permitted
shall pay to the debtor an amount equal to two times the total charges
added to his account, plus reasonable attorney's fees incurred in
collecting the penalty. 0

The lender is given 20 days after notice of the overcharge to correct
the error; otherwise there is a rebuttable presumption that the over-
charge was not accidental."

MOTOR VEHICLES

The Motor Vehicle Certificate of Title Act6 l was amended6 3 to
change the manner of recording "liens" on motor vehicles and to delete
the requirement that the commissioner keep a record of all liens.

Under the old law the lienholder would send a claim of lien to the
commissioner. Under the amendment the lienholder sends a notice of
lien to the holder of the certificate of title, and the holder is supposed
to send the notice on to the commissioner together with the certificate
of title so that a new certificate can be issued reflecting the lien.

If the holder of the certificate of title wishes to contest the lien, he
so indicates on the notice. But the amendment does not say how this
contest is resolved.

If the holder of the certificate of title does not send the certificate in
to the commissioner after ten days, the lienholder may make direct
application to the commissioner who may cancel the current certificate
and issue a duplicate certificate.

58. Ga. Laws, 1969, p. 87, GA. CODE ANN. ch. 28-5 (Rev. 1969).
59. Id. at 89-90, GA. CODE ANN. § 28-504 (Rev. 1969).
60. Id. at 90-91, GA. CODE ANN. § 28-506(b) (Rev. 1969).
61. Id.
62. GA. CODE ANN. § 68-4a (Rev. 1967).
63. Ga. Laws, 1969, p. 92, amending GA. CODE ANN. § 68-4a (Rev. 1967).
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A section64 similar to this already existed for "security interest"
(defined to be an interest created by agreement as opposed to a "lien"
created by operation of law and not by agreement). It would seem that
the two provisions could be combined. The minor differences between
them may just lead to confusion.

As in the prior law, 5 the amendment makes an exception 6 for
mechanic's liens, which may be perfected by possession. If possession
is given up, then the mechanic must comply with the procedure in the
amendment.

The amendment provides that all liens perfected under prior law
must be reperfected within three months of the effective date of the
amendment.67 This seems to be too short a time for lienholders to
become familar with the law and to reperfect. Perhaps the effect of the
short grace period will not be so great, because some action is usually
taken on "liens" within a fairly short time anyway.

PUBLIC HEALTH: HOSPITALIZATION OF THE MENTALLY ILL"

The most controversial parts of this comprehensive enactment are
the provisions for "medical admissions."69 This refers to the admission
to a psychiatric facility of a non-voluntary patient believed to be
mentally ill without the necessity for a prior judicial hearing.

Because of the controversy, the Act contains both the medical
admission procedures and the judicial admission procedures. 0 The
medical admission procedures will apply as the exclusive method of
hospitalization in any county unless the governing authority of the
county determines that persons in that county shall be hospitalized only
under the judicial admission procedures, in which case the sole method
of hospitalization in that county would be the judicial admission
procedures.7

The judicial admission procedures are much like the prior law.72 The
new Act provides for the petition under oath by any person alleging

64. GA. CODE ANN. § 68-421a (Rev. 1967).
65. GA. CODE ANN. § 68-423a (Rev. 1967).
66. Ga. Laws, 1969, p. 97, amending GA. CODE ANN. § 68-423a (Supp. 1969).
67. Id. at 95-96, GA. CODE ANN. § 68-421 (c)(4) (Supp. 1969).
68. Ga. Laws, 1969, p. 505, amending GA. CODE ANN. § 24-1901 (Supp. 1969), repealing

ch. 88-5, amending ch. 49-6.
69. Id. at 519, GA. CODE ANN. §§ 88-504.1-.6 (Supp. 1969); Id. at 521, GA. CODE

ANN. §§ 88-505.1-.7 (Supp. 1969); Id. at 525, GA. CODE ANN. §§ 88-506.1-.4 (Supp. 1969).
70. Id. at 531, GA. CODE ANN. §§ 88-507.1-.3 (Supp. 1969).
71. Id. at 540, GA. CODE ANN. § 88-508.9 (Supp. 1969).
72. GA. CODE ANN. § 88-506 (Supp. 1968).
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that another person is mentally ill and is (a) likely to injure himself or
others if not hospitalized or (b) incapable of caring for his physical
health and safety. 3 The old law's criteria were more general, requiring
an allegation that the patient was mentally ill and in need of
hospitalization. The petition is accompanied by the certificate of a
physician.

The Ordinary then issues a commission to two doctors and one
lawyer, who are to report to the court their findings as to the mental
condition of the patient."

Whereas the old law75 required notice to the three nearest adult
relatives, spouse and guardian living within the state, the new law 6

requires notice to the patient's "representatives." One representative is
selected by the patient and the other is selected by the court except that
if the patient does not select a representative then the court would
appoint both. The first would be selected from the following, in the
order of listing, other than the person who executed the petition: the
patient's legal guardian, spouse, an adult child, parent, attorney, adult
next-of-kin, or adult friend. The second representative would be
selected from the above list without regard to the order of listing.

The examination hearing is held and the commission makes its
report within five days thereafter. If the examining committee's report
is unanimous to the effect that the criteria are met, then the patient
would be transported to a treatment facility. Otherwise, the petition
would be dismissed. 77

The medical admission procedures are of three kinds: emergency
admissions, 7  admissions for evaluation, 79  and involuntary
hospitalization."

In the emergency admission procedure any physician may execute a
certificate stating that he has examined a person within the preceding
48 hours and found that the person appears to be mentally ill and is
likely to injure himself or others, and the observations upon which the
conclusion is based. The physician's certificate authorizes any peace
officer to take the person into custody and to deliver him forthwith to
the nearest available emergency receiving facility.8

73. Ga. Laws, 1969, p. 531, GA. CODE ANN. §§ 88-507.1-.2 (Supp. 1969).
74. Id. at 532, GA. CODE ANN. § 88-507.3(b) (Supp. 1969).
75. GA. CODE ANN. § 88-506(a) (Supp. 1968).
76. Ga. Laws, 1969, p. 532, GA. CODE ANN. § 88-507.3(a) (Supp. 1969).
77. Id. at 533, GA. CODE ANN. §§ 88-507.3(c)-(h) (Supp. 1969).
78. Id. at 519, GA. CODE ANN. §§ 88-504.1-.6 (Supp. 1969).
79. Id. at 521, GA. CODE ANN. §§ 88-505.1-.7 (Supp. 1969).
80. Id. at 525, GA. CODE ANN. §§ 88-506.1-.8 (Supp. 1969).
81. Id. at 520, GA. CotD ANN. § 88-504.2 (Supp. 1969).
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A peace officer may also initiate an emergency admission. If a
person is commiting a penal offense and if there is probable cause for
believing the person to be mentally ill and a danger to himself or
others, a peace officer may take the person to a physician within the
county or an adjoining county for emergency examination by the
physician, and the process would then be as described above. A peace
officer might also take this action if a person is overtly threatening to
commit suicide.82

In the emergency receiving facility the patient must be examined
within 24 hours and if it is determined that further evaluation is
necessary the physician must execute a certificate, which must be served
on the patient's representatives together with a notice that the patient
or his representatives may petition for a writ of habeas corpus or for
a protective order.1 The protective order is provided by the Act where
a patient is being unjustly denied a right or privilege pranted by the
Act or where a procedure authorized by the Act is being abused.84

The next medical admission procedure, the admission for evaluation
is instigated by any person acting through the county health
department or by any person filing a petition under oath and with a
doctor's certificate. 5 In both cases a petition is filed with the Court of
Ordinary and a hearing" is held after the notice to the patient and his
representatives to determine whether an evaluation is necessary. The
primary difference between this and the judicial procedure would be
that the court is not determining that the patient is mentally ill but only
that an immediate evaluation is necessary. If the court determines that
an immediate evaluation is necessary, the patient is transported to an
evaluating facility 7 where he is detained for a period not to exceed five
days.88 Then the patient is either released or he becomes a voluntary
patient or the involuntary hospitalization procedures are utilized.

The involuntary hospitalization procedures provide that a patient
may be hospitalized in a treatment facility only upon the
recommendation of the superintendent of an evaluating facility
supported by the opinions of two physicians. A certificate to this effect
is filed with the department and copies are served on the patient and

82. Id., GA. CODE ANN. § 88-504.3 (Supp. 1969).
83. Id., GA. CODE ANN. § 88-504.4 (Supp. 1969).
84. Id. at 513, GA. CODE ANN. § 88-502.11 (Supp. 1969).
85. Id. at 522, GA. CODE ANN. § 88-505.2 (Supp. 1969).
86. Id., GA. CODE ANN. § 88-505.3(a) (Supp. 1969).
87. Id. at 523, GA. CODE ANN. § 88-505.3(b) (Supp. 1969).
88. Id. at 524, GA. CODE ANN. § 88-505.5 (Supp. 1969).
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his representatives together with, (1) a notice that the patient or his

representatives may apply for a hearing, (2) a petition for such hearing

which requires only the signature of the patient or his representatives

for completion, (3) a notice that the petition may be filed in the Court

of Ordinary and (4) a notice that the patient or his representatives may

apply immediately to the Court of Ordinary to have counsel appointed

if the patient cannot afford counsel.8 9

The petition may be filed at any time within six months of the date

of the certificate. But if no petition for a hearing is filed within five

days after the certificate is served, then the patient may be transported

to the treatment facility."
Once the patient is in the treatment facility, whether with or without

a hearing, he cannot be detained for more than six months initially."

At the end of six months, if the superintendent of the facility believes

that continued hospitalization is necessary, he will file a petition92 for

continued hospitalization, notice being served on the patient and his

representatives. If they request a hearing, the hearing will be held 3

before a hearing examiner appointed pursuant to the Act who will

determine after hearing whether continued hospitalization is necessary.

A similar procedure must be followed annually thereafter.94

Both the old law9" and the new law9" provide for voluntary

hospitalization, and the procedures are similar.

PUBLIC REVENUE

A comprehensive revision of the corporate income tax was passed97

tying Georgia taxable income to federal taxable income with certain

adjustments. One interesting point is that the Sub-chapter S election

(in which the corporation elects not to be taxed but to pass income

through to the stockholders) is allowed to apply for the purpose of the

Georgia return if all stockholders are subject to tax in Georgia on their

portion of the corporate income or if any nonresident stockholders pay

the Georgia income tax on their portion of the corporate income. 8

89. Id. at 526, GA. CODE ANN. § 88-506.3 (Supp. 1969).
90. Id., GA. CODE ANN. § 88-506.3 (Supp. 1969).
91. Id.
92. Id. at 528, GA. CODE ANN. § 88-506.6 (Supp. 1969).
93. Id. at 529, GA. CODE ANN. § 88-506.6(c)(3) (Supp. 1969).
94. Id., GA. CODE ANN. § 88-506.6(c)(3) (Supp. 1969).
95. GA. CODE ANN. § 88-502 (Supp. 1968).
96. Ga. Laws, 1969, p. 517, GA. CODE ANN. § 88-503.1.
97. Ga. Laws, 1969, p. 114, amending GA. CODE ANN. § 92-31 (Rev. 1961).

98. Id. at 118, GA. CODE ANN. § 92-3102(b)(10)(ii) (Supp. 1969).
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The tax rate on corporations was increased from 5% to 6%." The
legislature also passed an act'00 providing that a taxpayer may gain
additional time within which to file his Georgia income tax return
merely by attaching to his return a copy of an approved extension of
time for his federal income tax return.

I

TORTS

GA. CODE ANN. § 105-1309I1 was amended 02 to provide that:

In cases where there is no person entitled to sue under the foregoing
provisions of this chapter, the administrator or executor of the
decedent may sue for and recover and hold the amount recovered for
the benefit of the next of kin. In any such case the amount of the
recovery shall be the full value of the life of the decedent.103

The old law provided 04 that the administrator or executor could
bring an action for the benefit of the next of kin, if in some measure
dependent, the amount of their recovery being measured by their
pecuniary loss.

Formerly there was also a requirement that a parent be dependent
upon a child in some measure before the parent could bring an a'ction
for the wrongful death of the child, but this requirement was deleted
by action of the 1952 legislature. 05 Thus there has been a movement
away from any requirement of dependency: In order for an illegitimate
child to recover for the death of his mother, he must show that he was
dependent on her.'0 6

MISCE LLANEOUS

Requirements In Connection With Blasting And Excavating Near
Underground Gas Pipes

This Act'07 requires gas companies to file maps in each county
showing the location of any gas pipes or other underground facility

99. Id. at' 15, GA. CODE ANN. § 9 2-3102(a) (Supp. 1969).
100. Ga. Laws, 1969, p. 719, GA. CODE ANN. § 92-3211 (Supp. 1969).
101. GA. CODE ANN. § 105-1309 (Rev. 1968).
102. Ga. Laws, 1969, p. 762, amending GA. CODE ANN. § 105-1309 (Rev. 1968).
103. Id. at 763, GA. CODE ANN. § 105-1309 (Supp. 1969).
104. GA. CODE ANN. § 105-1309 (Rev. 1968).
105. Ga. Laws, 1952, p. 54, amending GA. CODE ANN. § 105-1307 (Rev. 1968).
106. GA. CODE ANN. § 105-1306 (Rev. 1968).
107. Ga. Laws, 1969, p. 50, GA. CODE ANN. § 92A-1301 (Supp. 1969).

[Vol. 21



1969] LEGISLA TION 245

within the county. 08 Then the Act requires anyone about to engage in
blasting or excavating to examine the maps in that county to determine
whether the operation is to take place within 200 feet of a gas pipe or
other underground facility.09 And there are other requirements.

The Act provides that failure to comply with any of its terms shall
be negligence per se in any tort action." 0 The Act further provides that
nothing in it shall be construed or applied to limit or reduce the duty
of any person engaged in blasting or excavating in the vicinity of
underground gas pipes or facilities."'

Since "excavating" is defined" 2 to mean any operation by which the
level or grade of land is changed, and shall include, without limitation,
grading, trenching, digging, ditching, drilling, augering and scraping,
and since there is a lot of that going on, the Act could have wide
impact.

Dogs- Responsibility of Owners

This Act" 3 provides that no person shall dump a dead dog on
another's property without permission' or on public property not
designated for receiving such."' This is at least partially already
covered by Section 26-2612 of the Criminal Code (littering lands of
others without permission with dead animals is prohibited).",

The Act further provides that no person shall abandon a dog," 7 and
also provides that no person may harm or maim a dog"' (isn't this
already covered by Section 26-2802" 9 concerning cruelty to animals?)
except that he may defend his person or property or the personal
property of another and to this end may kill any dog observed causing
injury to any person or damage to any domestic animal or fowl (is this
any different from prior law?).

The Act further provides that the owner or custodian of a dog which
goes upon the land of another and causes injury, death or damage to

108. Id. at 53, GA. CODE ANN. § 92A-1303 (Supp. 1969).
109. Id. at 54, GA. CODE ANN. § 92A-1304 (Supp. 1969).
110. Id., GA. CODE ANN. § 92A-1303(d) (Supp. 1969).
111. Id. at 56, GA. CODE ANN. § 92A-1307 (Supp. 1969).

112. Id. at 52, GA. CODE ANN. § 92A-1302(i) (Supp. 1969).
113. Ga. Laws, 1969, p. 831, GA. CODE ANN. ch. 62-20 (Supp. 1969).
114. Id. at 832, GA. CODE ANN. § 62-2001 (Supp. 1969).
115. Id., GA. CODE ANN. § 62-2002 (Supp. 1969).
116. GA. CODE ANN. § 26-2612 (Rev. 1969).
117. Ga. Laws, 1969, p. 832, GA. CODE ANN. § 62-2003 (Supp. 1969).
118. Id. at 833, GA. CODE ANN. § 62-2005 (Supp. 1969).
119. GA. CODE ANN. § 26-2802 (Rev. 1969).
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any livestock or fowl shall be civilly liable to the owner of the livestock
or fowl. 2°

The Act further provides that no owner or custodian of any female
dog in heat shall permit such dog to roam or run free beyond the limits
of its property.'2'

Any violation of the Act is punishable as a misdemeanor. 22

Doesn't this type of Act cause more confusion than it does good?
Wouldn't it be better to try to devise a more general law? Aren't we
getting back to the days when there were specific statutes for hogs, cows
and horses?

CONCLUSION

One gets the feeling on reviewing the Acts of the last session of the
General Assembly that more work needs to be done in harmonizing the
new legislation with the existing legislation. Sometimes the existing law
already is sufficient or would be sufficient with a slight amendment.
Even if more substantial amendment is necessary, it would be well to
coordinate the new law with the old law, both by placing the new law
in the same code chapter as the old and by carefully drawing the
amendment so as not to create conflicts and overlaps.

120. Ga. Laws, 1969, p. 832, GA. CODE ANN. § 62-2004 (Supp. 1969).
121. Id. at 833, GA. CODE ANN. § 62-2006 (Supp. 1969).
122. Id., GA. CODE ANN. § 62-9927 (Supp. 1969).
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