
CONSTITUTIONAL LAW

By ALBERT B. SAYE*

This article deals primarily with the development of constitutional
law in Georgia through the decisions of its appellate courts. However,
brief notice might be made of the matter of constitutional revision.

The 1969 session of the General Assembly passed a resolution'
creating a 25 member commission to revise the Georgia Constitution
of 1945,2 plus its numerous amendments.3 This commission may be
expected to utilize the ill-fated constitution drawn up in 1964' by the
Sanders' commission.' The expected submission date of the present
commission's final report is December 1, 1969.

The survey year saw decisions in several areas of constitutional
concern. They will be examined in the sections that follow.

CRIMINAL PROCEDURE

The Supreme Court of the United States has concerned itself more
in recent years with criminal procedure than with any other phase of
constitutional law. Practically all the provisions of the Bill of Rights
governing the national government in criminal procedure have been
interpreted as incorporated by the due process and equal protection
clauses of the fourteenth amendment6 and hence are binding on the
states. Adapting local criminal procedure to these changes has in turn
become the chief topic of concern in the state constitutional law. The
problems encountered are illustrated by the survey cases discussed here.

* Professor of Political Science and of Law, University of Georgia; A.B., University of

Georgia, 1934; M.A., 1935; LL.B.. 1957; Ph.D., Harvard, 1941.
I. Ga. Laws, 1969, p. 1100.
2. GA. CODE ANN., tit. 2 (Rev. 1948).
3. By 1969 the number of constitutional amendments was 656; of these, 549 were local in

nature. For an analysis of the 107 amendments of statewide application see Saye, Constitutional
Amendments, 5 GA. ST. B.J. 331 (1969).

4. Ga. Laws, 1964, Ex Sess., p. 324.
5. The United States District Court for the Northern District of Georgia enjoined the

Secretary of State from placing the question of accepting the new constitution on the ballot, on
the basis that the legislature which proposed it was not properly apportioned. Toombs v. Fortson,
205 F. Supp. 248 (N.D. Ga. 1962). The United States Supreme Court later vacated this decree.
Fortson v. Toombs, 379 U.S. 621 (1965). By that time, however, the proposed revision was
politically dead.

6. Miranda v. Arizona, 384 U.S. 436 (1966); Griswold v. Connecticut, 381 U.S. 479 (1965);
Pointer v. Texas, 380 U.S. 400 (1965); Escobedo v. Illinois, 378 U.S. 478 (1964); Malloy v.
Hogan, 378 U.S. I (1964); Gideon v. Wainwright, 372 U.S. 335 (1963); Mapp v. Ohio, 367 U.S.
643 (1961).
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Death Penalty

In 1968 the United States Supreme Court held void7 the provision
of the Federal Kidnapping Act8 imposing punishment by death "if the
verdict of the jury shall so recommend." 9 The theory of the Court was
that since the Act set forth no procedure for imposing the death penalty
upon a defendant who waived the right to jury trial or upon one who
pleaded guilty, it made "the risk of death" the price for asserting the
right to trial by jury. The same year, the Court held in Witherspoon
v. Illinois° that a sentence of death by a state court could not be
carried out "if the jury that imposed or recommended it was chosen
by excluding veniremen for cause simply because they voiced general
objections to the death penalty or expressed conscientious or religious
scruples against its infliction.""

In Miller v. State"2 the Supreme Court of Georgia gave its first
application of the Witherspoon rule. The defendant had been convicted
of rape, with no recommendation of mercy. Under Georgia law, 13 the
trial judge had no authority to enter a sentence other than death;
therefore, the death penalty was imposed. The Georgia Supreme Court
sustained the jury's verdict of guilty, but reversed the death sentence.
In the selection of the jury, two members of the panel of jurors who
stated that they were conscientiously opposed to capital punishment
were excused by the trial judge "for cause."

The court directed the trial court to impanel a jury selected as in a
capital case for the submission to it solely of the question whether
defendant would be recommended to mercy. The court stated:

In the selection of the jury for such trial, no member of the jury panel
shall be excused for cause solely because of his being opposed to
capital punishment. However, the State will have the right to
challenge for cause any prospective juror who states that his
reservations about capital punishment would prevent him from
making an impartial decision as to defendant's guilt of rape.
Furthermore, the State is not prevented from asserting the right to

7. United States v. Jackson, 390 U.S. 570 (1968).
8. 18 U.S.C. § 1201 etseq. (1964).
9. Id. § 1201(a)(l).
10. 391 U.S. 510 (1968).
II. Id. at 522.
12. 224 Ga. 627, 163 S.E.2d 730 (1968).
13. GA. CODE ANN. § 26-1302 (Rev. 1969). (The mandatory death penalty, in the absence

of a recommendation of mercy, was eliminated in the new Criminal Code of Georgia, effective
July 1, 1969).
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exclude from the jury any juror who states that he could never vote
to impose the death penalty or that he would refuse even to consider
its imposition in the case before him."

This reasoning was also applied in three other cases' 5 decided during
the survey period. Note that the rule of the Witherspoon case is applied
retroactively.

Double Jeopardy

In Benton v. Maryland," the United States Supreme Court reversed
the rule of Palko v. Connecticut" and held that the fourteenth
amendment incorporated as a limitation upon the states the provision
of the fifth amendment that no person shall "be subject for the same
offense to be twice put in jeopardy of life or limb."

The Georgia Court of Appeals earlier had the issue of double
jeopardy before it in the case of Price v. State. 8 The defendant was
tried for murder and convicted of voluntary manslaughter. His
conviction was reversed 9 by the Court of Appeals because of an
erroneous charge of mutual combat. He was again tried on a charge
of murder and again found guilty of voluntary manslaughter. His
attorney argued that the second trial on the charge of murder was
double jeopardy.

This argument was supported by the 1957 decision of the Supreme
Court in Green v. United States20 and by the 1965 decision of the
Second Circuit Court of Appeals in United States v. Wilkins.2' The
first of these cases involved a murder trial in the District of Columbia.
The Court held that a second trial on the charge of first degree murder,
after a conviction of second degree murder, was a violation of the
guarantee against double jeopardy. In the Wilkins case, a habeas
corpus proceeding, the federal court of appeals held three successive
trials for first degree murder, where petitioner had been convicted of
second degree murder in the first trial, were a constitutional violation.

14. 224 Ga. at 636, 163 S.E.2d at 736.
15. Dixon v. State, 224 Ga. 636, 163 S.E.2d 737 (1968); Jones v. State, 224 Ga. 782, 164

S.E.2d 831 (1968); Whisman v. State, 224 Ga. 793, 164 S.E.2d 719 (1968). The latter case applied
an exception to the Witherspoon rule. In Whisman, eight jurors clearly indicated on voire dire
that under no circumstances would they vote to impose the death penalty; hence they were
properly excused for cause.

16. 395 U.S. 784 (1969).
17. 302 U.S. 319 (1937).
18. 118 Ga. App. 207, 163 S.E.2d 243 (1968), cert. denied.
19. 108 Ga. App. 581, 133 S.E.2d 916 (1963).
20. 355 U.S. 184 (1957).
21. 348 F.2d 844 (2d Cir. 1965), cert. denied, 383 U.S. 913 (1966).
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However, the Georgia Court of Appeals did not find these cases
controlling. It held that it was still bound by the 1909 Georgia decision
in Brantley v. State,"2 which held a second trial on the charge of murder
after a conviction of voluntary manslaughter permissible.

In view of the position the United States Supreme Court has now
taken in Benton, it would now appear that the Price rule will not stand.
If the same standards are to apply in both state and federal courts, it
seems obvious that the Georgia rule will be changed.

Self-Incrimination

According to the fifth amendment to the United States Constitution,
"no person shall be compelled in any criminal case to be a witness
against himself." This provision has been held to apply not only to an
accused person on trial before a jury,23 before a congressional
committee," and before an administrative body. 5 A further expansion
of this concept was developed under the 1968 case of Marchetti v.
United States."

Marchetti was convicted of failure to pay a federal tax levied on
those engaged in accepting wagers,27 and failure to register with the
internal revenue and to provide certain information. 2 He claimed that
compliance would force him to hazard self-incrimination, because
wagering is a crime under the laws of every staten except Nevada, and
the records filed by him would be readily available to state authorities.
The United States Supreme Court agreed and reversed the conviction.
In so doing, however, it emphasized that it was not holding that
Congress could not tax activities illegal in some states.

The Georgia Constitution provides, "No person shall be compelled
to give testimony tending in any manner to incriminate himself." 3 In
1964, the Georgia Supreme Court held 3

1 void a statutory provision 3

which required an operator of a motor vehicle to drive it upon scales

22. 132 Ga. 573, 64 S.E. 676 (1909),affd, 217 U.S. 284 (1910).
23. U.S. v. Monia, 317 U.S. 424 (1943); Counselman v. Hitchcock, 142 U.S. 547 (1892).
24. United Elec. Radio & Mach. Workers v. General Electric Co., 127 F. Supp. 934 (D.D.C.

1954).
25. U.S. v. Bell, 81 F. 830 (W.D. Tenn. 1897).
26. 390 U.S. 39 (1968).
27. 26 U.S.C. § 4411(1964).
28. 26 U.S.C. § 4412 (1964).
29. See 390 U.S. at 44, for an inclusive list of state gambling and wagering statutes.
30. GA. CoNsT., art. I, § I, para. Vi (1945); GA. CODE ANN. § 2-106 (Rev. 1968).
31. Aldrich v. State, 220 Ga. 132, 137 S.E.2d 463 (1964).
32. GA. CODE ANN. § 68-406.2 (Rev. 1968).
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when ordered to do so by a state agent, or to pay $200.00 for failure
to comply with the order.3 Another statute made it a crime to operate
a vehicle weighing in excess of specified limits. In driving his truck
upon the scales, the defendant would have been giving "testimony...
tending to incriminate himself" argued the court.

In 1968 the General Assembly amended 34 the statute governing
weight and load limitations, and authorized law enforcement officials
who had reason to believe the size, weight, or load to be unlawful to
weigh and measure the vehicle. If the driver refuses to.stop or drive the
vehicle on the scales, his driver's license can be suspended for 90 days.31

The amendment also provides that anyone applying for a driver's
license thereby consents to drive on the scales if so requested. It will
be interesting to observe how this revised statute fares in the courts.

Intertwined with the issue of self-incrimination is the issue of the
voluntariness of a confession. Two Georgia cases involved this issue
during the survey period.

In Moody v. State,37 defendant was brought to the police station by
his father. He signed a statement listing and waiving his rights prior
to making a confession. During the trial, the defendant's attorney
questioned the voluntariness of the confession, but did not introduce
evidence to show that it was not voluntary. The Supreme Court,
therefore, upheld its admission in evidence.

In Parrish v. State,38 the defendant was convicted of robbery. At the
trial, certain incriminatory statements made by the defendant to a
police officer were admitted. According to the uncontroverted
testimony of the police officer, the defendant was advised of his right
to counsel and was warned that any statement made might be used
against him. The Court of Appeals held the incriminatory statements
admissible.

Right of Counsel

The Georgia Constitution provides, "Every person charged with an
offense against the laws of this State shall have the privilege and benefit
of counsel. 3

1
9 In addition, federal standards on right to counsel have

33. GA. CODE ANN. § 68-405 (Rev. 1967).
34. Ga. Laws, 1968, p. 194, amending GA. CODE ANN. § 68-405 (Supp. 1968).
35. Id.
36. Id.
37. 224 Ga. 301, 161 S.E.2d 856 (1968).
38. 117 Ga. App. 616, 161 S.E.2d 426 (1968).
39. GA. CONST. art. I, § 1, para. V (1945), GA. CODE ANN. § 2-105 (Rev. 1945).
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been applied to the states through Supreme Court decisions in
Escobedo v. Illinois" and Miranda v. Arizona.4 1

The decision in Long v. State2 emphasizes the right of a defendant
to counsel of his own choosing. Here defendant's attorney had obtained
several continuances. On the fifth date set for trial, the attorney's
associate appeared and asked that the case be rescheduled as
defendant's attorney could not be present. The trial judge ordered the
associate to represent the defendant and proceeded to try the case. This
order was held reversible error.

In Murray v. Duncan" conviction was overturned because Duncan
was not adequately represented by counsel. He and a co-defendant were
tried jointly. The co-defendant had a criminal record; Duncan did not.
The co-defendant's attorney represented Duncan only incidentally. If
Duncan, an indigent, had had a competent attorney, he would have
asked for a separate trial.

Searches and Seizures

Both the United States and the Georgia Constitutions provide, "The
right of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, shall not be
violated. . . ."" Prior to 1961, Georgia courts were free to make their
own decisions on interpretation; since then they have been bound by the
rulings of the United States Supreme Court.4 5 Three Georgia cases of
the past year on the subject are reviewed here.4

Strauss v. Stynchcombe47 dealt principally with the questions of (a)
probable cause for the issuance of the search warrant and (b) the
breadth of the search made under the warrant. The United States
Supreme Court has held 4 that in order to authorize the issuance of a
search warrant, the affidavit made to the magistrate must contain not
mere conclusions, but facts or the recital of circumstances from which

40. 378 U.S. 478 (1964).
41. 384 U.S. 436 (1966).
42. 119 Ga. App. 82, 166 S.E.2d 365 (1969).
43. 224 Ga. 746, 164 S.E.2d 564 (1968).
44. U.S. CONST. art. IV, § I; GA. CONST. art. I, § 1, para. XVI, GA. CODE ANN. § 2-116

(Rev. 1945).
45. See Mapp v. Ohio, 367 U.S. 643, which overruled Wolf v. Colorado, 338 U.S. 25 (1949).
46. In addition, see Stanley y. State, 224 Ga. 259, 161 S.E.2d 309 (1968), rev'd, 394 U.S.

557. (1969), discussed below under the heading Obscenity. Note particularly the concurring
opinions.

47. 224 Ga. 859, 165 S.E.2d 302 (1968).
48. Aguilar v. Texas, 378 U.S. 108 (1964).
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the magistrate may judge probable cause. The three-page affidavit in

Strauss recited a number of facts showing a connection between three
named money order companies and the crime of embezzlement. It also
showed that these companies were in the hands of three named persons,
one of them being Strauss. This was held sufficient probable cause.
Strauss further contended that some of the papers seized under the
search warrant were "personal papers prepared by his accountant for
his own personal information." 9 The court held, "We think these
documents sufficiently show a connection with the scheme which the
indictment charged the defendant with engaging in to defraud and that
their logical connection therewith as shown upon the trial of the case
was sufficient to authorize their seizure." 5 The question arises whether
the court was indulging in a circuitous course of reasoning by justifying
the seizure by the evidence seized.

Rowland v. State5 makes new case law for Georgia. The defendant
was arrested for running a stop light. The arresting officer searched his
car and found an excess quantity of liquor in the trunk, an offense 2

for which Rowland was subsequently tried and convicted. The Court
of Appeals reversed the conviction, holding the search and seizure
illegal. In reaching this decision, the court relied upon cases from
California,5 Michigan," and other state courts. 55

In Watts v. State,5 the defendant was convicted of larceny from a
house. He contended that a billfold used in evidence against him was
obtained by an illegal search of his person during an illegal arrest. The
Court of Appeals of Georgia sustained the conviction on the ground
that the defendant's failure to interpose a timely motion in writing to
suppress the evidence amounted to a waiver of his constitutional
guaranty in respect to the search and seizure.

EQUAL PROTECTION

Equal protection and due process are "so intimately connected as to
present substantially a single question;"" but equal protection, "the

49. 224 Ga. at 867, 165 S.E.2d at 308.
50. Id.
51. 117 Ga. App. 577, 161 S.E.2d 422 (1968).
52. GA. CODE ANN. § 58-201 (Rev. 1965).

53. People v. Blodgett, 46 Cal.2d 114, 293 P.2d 57 (1956).
54. People v. Zeigler, 358 Mich. 355, 100 N.W.2d 456 (1960); People v. Gonzales, 356 Mich.

247,97 N.W.2d 16 (1959).
55. People v. Watkins, 19 ll.2d II, 166 N.W.2d 433 (1960); Barnes v. State, 25 Wis.2d 116,

130 N.W.2d 264 (1964).
56. 117 Ga. App. 586, 161 S.E.2d 516 (1968).
57. Bell, J. in Bramley v. State, 187 Ga. 826, 2 S.E.2d 647 (1939).
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usual last resort of constitutional argument," 8 has fewer restricting
precedents and has been used more freely by the United States Supreme
Court in recent years. Literally, the Constitution of Georgia has no
"equal protection" clause. It provides, however, that "Protection to
person and property is the paramount duty of government and shall
be impartial and complete.""' This provision has an extensive judicial
interpretation, but the real task of the Georgia courts of late has been
the adaptation of the Georgia law to the expanding concept of the equal
protection clause of the fourteenth amendment, as interpreted by the
Warren Court.

Juries

Whitus v. Georgia,0 decided two years ago, was the last major
Georgia case reversed by the United States Supreme Court on the
ground of the denial of equal protection to Negroes in the selection of
juries. That case led to an act"' of the 1967 General Assembly revising
the statutes62 governing the subject. The revised statute provides that
the jury commissioners in composing the jury lists "shall select a fairly
representative cross-section of the upright and intelligent citizens of the
county from the official registered voters' list"63 in lieu of the
taxpayers' list used under the old law.

In Woods v. State4 the Georgia Court of Appeals applied and
somewhat broadened the ruling of the Whitus case. It will be recalled
that the federal court reversed the conviction of Whitus because, under
the prevailing system of jury selection, "opportunity for discrimination
was present and we cannot say on this record that it was not resorted
to by the commissioners."1 5 In Woods, the Fulton County Solicitor
General assumed the burden of proving that no discrimination was
practiced against Negroes in the selection of jurors. On the basis of this
evidence, and without allowing Woods to offer his own evidence on this
point, the trial judge overruled Woods' motion to quash the indictment
and his challenge to the array of traverse jurors. The Court of Appeals
reversed, declaring that it was error not to permit Woods to offer his
own evidence. The court went further and stated:

58. Holmes, J. in Buck v. Bell, 274 U.S. 200 (1927).
59. GA. CONST. art. i, § I, para !1; GA. CODE ANN. § 2-102 (Rev. 1945).
60. 385 U.S. 545 (1967).
61. GA. CODE ANN. § 59-106 (1967).
62. Id.
63. Id.
64. 117 Ga. App. 546, 160 S.E.2d 922 (1968).
65. 385 U.S. at 552.
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In the face of the Whitus and Vanleeward decision, the evidence in
the record is insufficient in that it fails to show the final result of the
work of the jury commission in terms of the proportion of Negroes
actually selected for the jury lists, and then selected from such lists
for actual service as jurors, either in comparison to the proportion of
adult Negroes to white persons in Fulton County, or on the tax lists,
or by some other method of comparison which might indicate the
absence of discrimination on account of race in using the system to
select juries, even if the system had been modified to eliminate a clear
means of identifying race. In both the Whitus and Vanleeward cases
great stress was laid on the actual disparity shown to exist, i.e., the
end result. In the Whitus case Mr. Justice Clark noted the failure of
the State to come foreward with evidence explaining the disparity, and
in the Vanleeward case Chief Judge Tuttle condemned the system
because of the result. It thus-appears that any system which results
in a disparity substantially as great as that shown to exist in those
cases would probably be condemned by the federal courts as
discriminatory per se. 6

Is the court saying that the law cannot be color-blind, that it must take
race into consideration, and that racial quotas must be used in the
selection of jurors?

In Massey v. Smith 7 a white male sought to challenge the jury under
the ruling of the Whitus case, contending that Negroes and women
were excluded. The challenge failed on the basis of standing, there being

no injury to a white male.

Juveniles

Is it a denial of equal protection to try youths under age 17 for
crimes in the superior court in some counties and to treat them as
juveniles in other counties where there is a juvenile court? The Georgia
Supreme Court answered in the negative in Foster v. Caldwell.6"

Foster, age 13, pled guilty to burglary and was sentenced to
imprisonment by the Superior Court of Lamar County. He sought

release on habeas corpus. In affirming the judgment below denying the
writ, 69 the court stated that "it was not a denial of equal protection

because other urban counties would have tried him as a juvenile,

inasmuch as the General Assembly may make classifications for

66. 117 Ga. App. at 551-52, 160 S.E.2d at 926.
67. 224 Ga. 721, 164 S.E.2d 786 (1968).
68. 225 Ga. I, 165 S.E.2d at 724 (1969).
69. Id.
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purposes of legislation based on population since this is a reasonable
basis provided all persons in the area are treated alike." 0

Rich-man, Poor-man

Is a rich man subject to pay higher punitive damages than a poor
man? Does the statute7' authorizing the jury to consider the "worldly
cirumstances of the parties" in certain tort actions for punitive
damages violate the equal protection clause? These questions were
answered by the Georgia Supreme Court in Wilson v. McLendon.72

"This is a fair and equitable rule, as to damages assessed for the
purpose of deterring gross misconduct, since the assessment of even a
small amount of damages would be adequate punishment for a very
poor man, whereas it would require the assessment of a much larger
sum to be of any punishment for a very wealthy man.""

The Georgia vagrancy statute,74 was upheld 75 on the basis that it was
within the police powers of the legislature to suppress conditions likely
to breed crime. The court reasoned that those without property, who
are able to work, and who lead a life of idleness are more likely to turn
to crime. Therefore, the distinction between those with property and
those without was not a violation of equal protection.

State v. Sanks7" upheld the provisions of the dispossessory warrant
statute7 7 The statute requires the tenant, as a condition precedent to
forming a defense, to tender a bond for the sum which might be
recovered against him at trial, plus costs.7 8 It further provides that
should the issue be determined against the tenant, judgment should go
against him for double the rent.79 The contention in Sanks was that the
statute works undue hardship on the poor, and thus violates equal

70. Id. at 2, 165 S.E.2d at 725.
71. GA. CODE ANN. § 105-2003 (Rev. 1968).
72. 225 Ga. 119, 166 S.E.2d 345 (1969).
73. Id. at 121-22, 166 S. E.2d at 346.
74. GA. CODE ANN. § 26-7001 (Rev. 1953) is set forth as follows:

I. Persons wandering or strolling about in idleness, who are able to work, and have
no property to support them.
2. Persons leading an idle, immoral, or profligate life, who have no property to
support them and who are able to work and do not work.
3. All persons able to work, having no property to support them, and who have no
visible or known means of a fair, honest, and reputable livelihood.

75. Wallace v. State, 224 Ga. 255, 161 S.E.2d 288 (1968).
76. 225 Ga. 88, 166 S.E.2d 19 (1969);prob. juris. noted, 395 U.S. 974 (1969).
77. GA. CODE ANN. § 61-303, 305 (Rev. 1966).
78. GA. CODE ANN. § 61-305 (Rev. 1966).
79. Id.
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protection. In sustaining the statute, the court noted the limitatons on

dispossessory warrants and stated that the damages provided were

reasonably calculated to compensate the landlord for having been

unlawfully denied the use of his premises and to deter a tenant from

asserting frivolous defenses to a rightful dispossession.

License Fees

In Pharr Road Investment Co. v. City of Atlanta,8 0 the Supreme
Court held void an Atlanta ordinance assessing license fees. The fee
was $12,000.00 for those having 1,600 or less employees and
$18,000.00 for those having more than 1,600 employees. The court held
such assessment to be arbitrary and discriminatory. The court noted
some similiarity to state and federal income tax structures, but
distinguished them on the basis that such structures apply a rate to all
within a given tax bracket, and then another rate to amounts in a
higher bracket, the increased rates being only on the sums over and
above the lower amount.

DUE PROCESS

A number of cases were decided primarily on the issue of due process
of law. In three of them the issue was vagueness of the statute. Watts
v. State81 sustained the Georgia statute 2 which makes shoplifiting a
crime; Marter v. State13 sustained a conviction under the statute
defining a rogue and vagabond, 4 Akins v. State15 sustained the statute
making it a crime to sell non-tax-paid liquor."'

Allen v. Ladson"7 reversed the judgment of a juvenile court because
of failure to afford notice and hearing. A petition had been filed in
juvenile cout alleging Allen delinquent "in that he was referred to the
juvenile court by the solicitor general for disposition of an indictment
charging him with burglary of a house."8 At the hearing, no evidence
of the alleged burglary was introduced. In stead, a Miss Guinn and a
police officer testified as to an intrusion by Allen into the Guinn

80. 224 Ga. 403, 162 S.E.2d 333 (1968).
81. 224 Ga. 596, 163 S.E.2d 695 (1968).
82. GA. CODE ANN. § 26-2640 (Rev. 1953).
83. 224 Ga. 569, 163 S.E.2d 702 (1968).
84. GA. CODE ANN. § 26-7101 (Rev. 1953).
85. 224 Ga. 650, 164 S.E.2d 125 (1968).
86. GA. CODE ANN. § 58-1065 (Rev. 1965).
87. 119 Ga. App. 44, 165 S.E.2d 881 (1969).
88. Id. at 46, 165 S.E.2d at 882.
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apartment the day after the burglary. On the basis of this testimony,
Allen's parole was revoked. The Court of Appeals reversed on the basis
that Allen had not been given notice of the charge upon which he was
adjudged to be a delinquent.

Department of Agriculture v. Quality Food Products, Inc."9 held that
the Department of Agriculture had exceeded its statutory authority in
seeking to ban the sale of "filled Milk." The police power of the state
is broad enough to prevent deception, but under the governing statute0

there was no ban on the sale of imitation milk, clearly labelled as such.

OBSCENITY

The power of the government at both the state and national level to
control obscenity has been the subject of much litigation in recent years,
and the path of the law in this field has been none too clear. Stanley v.
State," a Georgia case reversed9" by the United States Supreme Court
will probably gain a lasting place as a footnote in the literature on the
subject.
.An investigation of defendant's bookmaking activities led to the

issuance of a warrant for the search of his home. While looking through
a desk drawer in an upstairs bedroom, one of the searching police
officers found three reels of film depicting nude men and women engaged
in acts of sexual intercourse. The defendant was convicted of violating
the statute" prohibiting possession of obscene material. The United
States Supreme Court reversed the judgment on the basis that the
Georgia statute "insofar as it punishes mere private possession of
obscene matter, violates the first amendment, as made applicable to the
States by the fourteenth amendment." Three justices concurred on the
basis of the constitutional prohibition of unreasonable searches and
seizures.

LOCAL LEGISLATION

As a general rule, the courts will not question the procedure used in
enacting legislation. An enrolled act of the General Assembly is
"conclusively presumed" to have been enacted in accordance with all

89. 224 Ga. 585, 163 S.E.2d 704 (1968).
90. GA. CODE ANN. § 42-511 (Rev. 1957).
91. 224 Ga. 259, 161 S.E.2d 309 (1968).
92. 394 U.S. 557 (1969).
93. GA. CODE ANN. § 26-6301 (Supp. 1968).
94. 394 U.S. at 559.
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constitutional requirements." The one exception to this rule relates to

the advertisement of local legislation.
The Georgia Constitution has long required" that local legislation be

advertised in the locality affected before enactment by the General

Assembly, but there was no way of judically enforcing the provision

prior to 1945. The Constitution of 1945 contained the added provision:

"No local or special bill shall become law unless there is attached to

and made a copy of said bill a copy of said notice certified by the

publisher, or accompanied by an affidavit of the author, to the effect

that said notice has been published as provided by law."97 In 1947 the

Supreme Court ruled that this provision would be enforced by the

courts .9

The court has never required that an advertisement of intention to

enact local legislation contain a full synopsis of the proposed

legislation. In fact, it is committed to the proposition that the provision

requiring the publication of notice "does not require more information

as to the law to be enacted than would be required in the caption of

the bill itself."' ' In Brown v. Clower,100 however, the court held void a

local act'0' because it "contained only matters completely foreign to the

avowed intent contained in the advertisement . "..."02 The variance

between the advertisement and the provisions of the act involved was

indeed shocking in this case.
Dobson v. Brown" :' held void a statute"" creating a chief tax assessor

for Augusta and Richmond County. The local constitutional

amendment of 1962'0 authorizing a consolidation of the tax boards of

the city and county did not, in the view of the majority of the Georgia

Supreme Court, authorize the tax officer sought to be created by the

statute.
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