
CONTRACTS

By MITCHEL P. HOUSE, JR.*

Although over thirty cases involving contracts were decided, the law

of contracts experienced no major changes during the survey period.
However, a number of these decisions deserve consideration as
illustrations of the application of established rules to varying factual

situations.

PUBLIC POLICY

Public policy became the overriding consideration in two of the cases

reported. In McClelland v. Alexander,' the client contracted with his

attorney to assist the client in obtaining acceptance of the client's son
into the State Air National Guard and a portion of the fee was paid

in advance. Recognizing that the power of courts to declare a contract

void for being in contravention of sound public policy is a very delicate
and undefined power and, like power to declare a statute
unconstitutional, should be exercised only in cases free from doubt, the

Court of Appeals held that the contract was not void as against public
poliow where it did not appear that the attorney was employed to do

anything illegal in assisting the son in obtaining acceptance and

enlistment, and, that if the attorney failed to perform his part of the
contract, recovery could be had by the client of the fee paid in advance.

By contract, the Georgia Association of Petroleum Retailers, Inc.
gave to its executive secretary the sole and exclusive right to solicit
members for the Association and, as consideration for the solicitation

of new members, he retained almost all of each membership fee. In

Milton Frank Allen Publications, Inc. v. Georgia Association of

Petroleum Retailers, Inc.,2 the Supreme Court held the contract to be
void as against public policy because it divested the Board of Directors

of the power to determine in their discretion from time to time what
is for the best interest of the Association and its members in the vital

areas of membership and dues and contracted away the greater portion
of the Association's funds. It was further pointed out that neither
ratification nor estoppel can result from a contract which is void as

against public policy.

* Member of the firm of Melton, McKenna & House, Macon, Georgia. A. B., Mercer

University, 1956; LL.B. Mercer University, 1959. Member of the Georgia Bar.
I. 117 Ga. App. 663, 161 S.E.2d 397 (1968).
2. 224 Ga. 518, 162 S.E.2d 724 (1968).
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STATUTE OF FRAUDS

Several factual situations involving the application of the Statute of
Frauds are worthy of mention. The Supreme Court, in Maddox v.
Maddox,' held that an oral contract between a husband and wife prior
to marriage that in consideration of the marriage the husband would
adopt the minor child of the wife was within the Statute of Frauds
requiring any agreement, made on consideration of marriage, except as
to marriage articles, to be in writing. Furthermore, the subsequent
marriage and the relation and conduct between the husband and wife
were held to be insufficient to authorize specific enforcement of the
alleged oral contract to adopt.

In Maxwell v. Tucker,4 the plaintiff sued for recovery of the earnest
money he had paid to the defendant real estate broker upon the
execution of a contract to purchase a house and lot. The broker
counterclaimed for the commission allegedly remaining due to him.
The contract recites that it was signed by the plaintiff as purchaser and
by "Estate of A, by B, C and D" as seller. It was signed by the
defendant real estate broker as a witness. It recites that it was
negotiated by the defendant real estate broker's firm as agent and
provided for a commission and further that the earnest money would
be applied to the real estate broker's commission if the sale was not
consummated due to purchaser's default. The plaintiff contended that
the defendant could not retain the earnest money payment as
commission because the contract was unenforceable for several reasons.
The first reason contended by the plaintiff for the unenforceability of
the contract is that the seller was named as the "Estate of A," which
the plaintiff argued was a non-entity. Reiterating the general rule that
to satisfy the Statute of Frauds a memorandum must in some way
indicate or show who are the parties to the contract, the court held that
any designation of the parties, which clearly discloses them, is sufficient
under the Statute of Frauds and that parole evidence to show the
capacity in which persons signed an instrument is admissible since it
does not contradict the writing but simply explains the transaction. In
this case parole evidence showed the persons signing to be the executors
of the estate. The court further held that the fact that the defendant
real estate broker did not sign the contract as a party does not prohibit
his enforcing his rights under the contract. That portion of the Statute

3. 224 Ga. 313, 161 S.E.2d 870 (1968).
4. 118 Ga. App. 695, 165 S.E.2d459 (1968).
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of Frauds requiring that a contract for the sale of lands to be binding
"must be in writing, signed by the party to be charged therewith" is
satisfied by the plaintiff's signature as the plaintiff was the party to be
charged and he admitted in his complaint that he signed the contract.

In reviewing the proper time in which the Statute of Frauds must
be pleaded, the court in Beck v. Johnston5 came to the conclusion that
the Statute, being a defensive matter, must be taken advantage of by
a certain special plea or defense.

RESTRICTIVE COVENANTS

Two cases involving the validity of covenants ancillary to
employment contracts restricting the business and employment
activities of the employee after termination of the employment contract
are worthy of consideration. Baxley v. Black,6 involved a prohibition
against the employees engaging in preparation and sale of barbecued
meats for one year after termination of employment in a radius of ten
miles of any of plaintiffs barbecue places. This restraint was held to
be valid as reasonably necessary to protect the interest of plaintiff, for
just and honest purposes and not specially injurious to the public,
where plaintiff employed defendant as a barbecue cook and trained him
in their specialized method of cooking.

In Home v. Peavy,7 the court held that an independent covenant in
restraint of trade, with one not a party to the employment, even though
supported by consideration, was in general restraint of trade,
unenforceable, and invalid.

CONTRACTS VAGUE AND INDEFINITE

An agreement whereby one party contracts with another party to
plan a use for the latter party's property that would substantially
increase its market value over the purchase price, and, upon
consummation of planning and rezoning, both parties were to share
equally in enhanced market value, was too vague, indefinite and
uncertain for enforcement.' The court further held that these
deficiencies were not cured by performance, because the agreement
relied upon was so vague, indefinite and uncertain as to make it
impossible for a court to determine what, if anything, was agreed upon,

5. 118 Ga. App. 541, 164 S.E.2d 342 (1968).
6. 224 Ga. 456, 162 S.E.2d 389 (1968).
7. 224 Ga. 849, 165 S.E.2d 125 (1968).
8. Bagwell-Hughes, Inc. v. McConnell, 224 Ga. 659, 164 S.E.2d 229 (1968).
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therefore rendering it impossible to determine whether there had been
performance. Likewise, in Cook v. Barfield,' a contract for the sale of
realty providing that $11,000.00 of the purchase price was to be paid
in three equal installments was too vague and indefinite as to the time
allowed for payment of the purchase price to be capable of
enforcement.

In Mallory v. Erickson,' the Court of Appeals ruled that the test
as to whether a contract of employment is sufficiently definite as to
place where services are to be performed varies with the circumstances
of each type of contract. In the instant case the services in question
were to be as a member of a traveling road company and the court
held that the following provision of the contract was not too indefinite
to be enforceable:

The operator [the defendant] hereby engages the artist [the plaintiff]
and the artist hereby accepts said engagement to present said talents
as a member of the Wits End Players consisting of four persons in a
traveling road company appearing in various cities throughout the
country for a period of thirteen (13) weeks commencing on 30
January, 1967, for which the operator agrees to pay and the artist
agrees to accept the sum of two hundred seventy dollars ($270) weekly
plus transportation between cities. Number of shows daily three (3)."

Additionally, the contract was attacked for indefiniteness as regards
the intent of the parties concerning the character of services that the
employee was to render. This attack was met by evidence, admitted
without objection, which showed that both parties knew the nature of
the services the plaintiff was expected to perform. This testimony was
sufficient, according to the court, to make certain any uncertainty
which may have existed in the contract as to the type of services to be
performed thereunder.

Davis v. Boyd,12 involved an interpretation of the following provision
of a brokerage agreement:

[1] shall not fail or refuse to deliver when Ralph Boyd & Co.,
brokers, has a purchaser willing and able to buy, nor withdraw said
business or property from the market during the life of this contract,
nor rent the said business or property, nor otherwise alter its status
in such a way as to impede, hinder or interfere with the sale thereof

9. 224 Ga. 355, 162 S.E.2d 417 (1968).
10. 118 Ga. App. 838, 165 S.E.2d913 (1968).
II. Id. at 839, 165 S.E.2dat914.
12. 118 Ga. App. 198, 162 S.E.2d 880 (1968).
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. . . In either of said events, I pay Ralph Boyd & Co., brokers, the

amount of the commission specified above.'"

Recognizing that the above quoted provision is doubtful as to whether
the owner would be obligated to pay the amount of the commission in

the event of withdrawal of the business from the market or in the event

of rental of the business where the broker did not produce a purchaser

during the specified ninety day period, the court applied the rule of law

that a written contract of doubtful meaning must be construed against

the party who prepares it, here the broker, and found that in order to

incur liability under its terms the acts of the owner must have impeded,

hindered or interfered with the sale of the business where the broker

had produced a purchaser ready, willing and able to buy and who

actually offered to buy on the stipulated terms. Such was not the case

here.
The following description of the subject matter of an exclusive real

estate listing agreement was held to be sufficiently definite in Keith v.

Byram.1 "All being in the 10th Land District Meriweather County,

Georgia. 409 1/2 acres land in land lots numbers 57, 72, 73, and 89,

said tracts all being in one body. Also 24 1/2 acres, more or less, being

in land lot number 41. The aggregate of the foregoing (sic) described
land is 434 acres more or less." The court pointed out that there is no

requirement that the description in a listing agreement meet the

exacting requirements of a contract for the purchase and sale of real

estate, or an instrument conveying real estate, and cases involving such
situations are not applicable.

Another case pointed out that punctuation is used as a guide to

resolve, not to create, ambiguities in written instruments, and

ambiguity created solely by punctuation should be disregarded. In

American Fruit Purveyors, Inc. v. Avis Rent-A-Car Systems, Inc., 5

the lease contract contained the following provisions:

Option to terminate: Either party who is not then in default of its
terms, shall have the option to terminate this agreement: (a) As to all
said vehicles on any anniversary of the delivery date of the last vehicle
delivered hereunder to customer. (b) as to any one or more of said
vehicles on the anniversary of their respective delivery dates, by giving
to the other thirty days advance written notice of the former's
intention to so terminate, provided nevertheless that customer shall

13. Id. at 198, 162 S.E.2d at 881.
14. 118 Ga. App. 364, 163 S.E.2d 753 (1968).
15. 118 Ga. App. 840, 165 S.E.2d 879 (1968).
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purchase the said vehicle or vehicles with respect to which such option
is exercised, on the termination date designated in such notice."

Query: Does the purchase provision relate to both subparagraphs or
only to subparagraph (b)? The lessee contended that because of the
period after the word "customer" it had the right to return the vehicles
without further liability. Avis contended that the period is a misprint
and should have been a comma, as shown by the fact that the next
word does not begin with a capital letter as it would if beginning a new
sentence. The court found that it was obvious that an error in printing
existed regardless of which view was adopted and that its decision could
not rest on punctuation alone. Applying the rule that neither a clerical
error nor an error in punctuation is controlling where the intent of the
parties is otherwise ascertainable, the court found that the instrument
as a whole supported the construction of the contract contended for by
Avis, this construction being the only reasonable one which would
uphold the instrument as a whole.

THIRD PARTY BENEFICIARIES

Prior to 1949 there was no express statutory right in a third party
beneficiary of a contract to bring an action thereon. In 1949, however,
the legislature amended GA. CODE ANN. § 3-108, by adding the
following sentence: "The beneficiary of a contract made between other
parties for his benefit may maintain an action against the promissor
on said contract."

Mc Whirter Material Handling Company, Inc. v. Georgia Paper
Stock Company, Inc. 7 involved an action by Georgia Paper Stock
Company, Inc. which claimed to be the beneficiary of a contract
between DeKalb County and McWhirter Material Handling Company,
Inc., which contract, by incorporation therein of the invitation to bid,
contained the following paragraph:

17. DeKalb County and Georgia Paper Stock Company have
entered into a contract whereby Georgia Paper Stock Company has
agreed to buy all cardboard picked up by the county trucks or their
agents. The successful low bidder shall arrange with the Chief of the
Sanitation Division to place containers at designated spots and to
deliver such material at the designated place. All monies realized from
this venture shall be divided 60% for the county and 40% for the
contractor. 8

16. Id. at 841, 165 S.E.2d at880.
17. 118 Ga. App. 582, 164 S.E.2d 852 (1968).
18. Id. at 585, 164 S.E.2d at 854.
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In a five to four decision, the majority held that the above quoted
paragraph did not constitute a contract between McWhirter and
Georgia Paper, so as to make Georgia Paper a promissee, nor was it
a contract for the benefit of Georgia Paper. In so holding, the majority
opinion stressed that the fact that Georgia Paper may benefit by the
performance of the contract between the county and McWhirter does
not make Georgia Paper a "beneficiary of a contract"as contemplated
under GA. CODE ANN. § 3-108, as amended, because the benefits did
not originate on that contract but originated on the contract between
Georgia Paper and the county. The majority opinion found no intent
either express or implied that the additional language added to the
above mentioned statute makes a subcontractor liable as if he were the
original contractor. The majority of the court felt that if their
construction of the law was not proper, then a secondary contractor,
who agrees with the primary obligor to perform the obligation to the
primary obligee, may be sued by the primary obligee because of his
default in performing the latter contract. Consequently any employee
or agent of the primary obligor, engaged in performing the latter
contract could be sued for a breach of contract, not upon the primary
contract based upon theory of assumption thereof, but upon breach of
the latter contract occasioned by the employee's or agent's default in
performing the latter undertaking. The majority of the Court of
Appeals could not conceive that this was the intent of the law.

On the other hand, four dissenting justices felt that Georgia Paper
was expressly recognized as a third party beneficiary of the contract
and as such clearly should be able to maintain an action for breach of
contract by the subcontractor McWhirter. The Supreme Court denied
certiorari.

PARTIAL PERFORMANCE AND THE STATUTE OF LIMITATIONS

Where a party contracts to work for a definite term and is
wrongfully discharged after rendering a portion of the services
contracted for, he has three remedies, any of which he may pursue
at his election: (1) he may immediately bring an action for damages
for any special injury which he may have sustained; (2) he may treat
the contract as rescinded and sue immediately in quantum meruit for
the work and labor he actually performed; or (3) he may wait until the
termination of the period for which he was employed and then sue upon
the contract and recover his whole wages. The above stated principles
are applicable regardless of the term of employment covered by the
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contract. In Rosenstock v. Congregation Agudath Achim,"9 the
question was what effect the above stated rule has on the running of
the statute of limitation on the right of action for accrued wages. The
court held that if the contract is severable and provides for wages
payable in periodic installments, a right of action accrues, and the
statute of limitation begins to run as to each installment as it falls due;
the rule is different where the contract of employment is entire,
unseverable, though it provides for payment in installments. In the
latter instance, the statute of limitation on the right of action for the
stipulated wages, as distinguished from the right of action for damages
for any special injury, would not begin to run until the expiration of
the term of the employment contract.

MISCELLANEOUS CASES

Other cases decided during the period of this survey held: an oral
contract of adoption must be definite and specific, based on sufficient
legal consideration, and the proof of such contract must be clear,
strong and satisfactory;20 where a property settlement contract which
was incorporated into a divorce decree provided that the husband
should convey to the wife upon the death of his father certain property
which he owned at the time of the agreement and certain property
which the husband would inherit upon his father's death, but the
contract did not make it a condition precedent to its performance that
the wife must be living at the time of the father's death, the contract
was enforceable even though the wife predeceased the husband's
father,2' where a debtor voluntarily pays a part of an amount claimed
to be due by his creditor on a contract which the debtor seeks to attack
on the ground of duress and fraud in an action against him by the
creditor for an overdue installment thereunder, he is conclusively
deemed to have waived the duress and fraud if at the time of the partial
payment he has knowledge of all of the facts upon which he now bases
his claim of fraud and duress as a ground for avoiding the validity and
enforcement of the contract and at a time when the alleged duress was
at an end; 22 the statement of a motel manager that he would take care
of boys who were friends of the manager's son and who were going to
stay at the motel for the night, a statement allegedly made to the

19. 118 Ga. App. 443, 164 S.E.2d 283 (1968).
20. Handley v. Limbaugh, 224 Ga. 408, 162 S.E.2d 400 (1968).
21. Trammell v. West, 224 Ga. 365, 162 S.E.2d 353 (1968).
22. Campv. Hatcher, 119 Ga. App. 63, 166 S.E.2d422 (1969).
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mother of one of the boys who was subsequently injured in an explosion
at the motel while the boys were handling firecrackers, lacked
specificity to make such statement enforceable as a covenant and

agreement; 23 where a warranty deed conveyed the right to use water

from a well, but contained no provision for free use of the well owner's

facilities in supply water, there was an implied promise of payment on

the part of the user of reasonable value of the services;24 and the fact

that a contract between an attorney and his client fixing the amount

of attorney's fees is made after the relationship comes into existence
does not raise a presumption of invalidity merely because of an attack
on the contract fixing the fees. 25

STATUTES

Two statutes affecting the law of contracts were enacted at the 1969

Session of the Georgia General Assembly. One of these statutes26

amended GA. CODE ANN. § 20-201 relating to "Infants' Contracts"
and GA. CODE ANN. § 29-106 relating to "Deeds of an Infant" by

providing that the contracts, promissory notes, other consensual
transactions, deeds, security deeds and any other conveyances of

property of, to or by any disabled veteran eighteen years of age or older
who has been declared eligible by the Veterans Administration for a

specially adapted house and VA grant shall be as effective as though
such minor veteran were of the age of majority. The other statute2 7

amended GA. CODE ANN § 23-1704 relating to the bonds required of

contractors contracting with the county by raising the amount of a
contract to which the statute does not apply from $300.00 to $1500.00.

23. Wittke v. Horne's Enterprises, Inc., 118 Ga. App. 211, 162 S.E.2d 898 (1968).

24. Smallwood v. Conner, 118 Ga. App. 59, 162 S.E.2d 747 (1968).
25. O'Kelley v. Evans, 119 Ga. App. 167, 166 S.E.2d 392 (1969).
26. Ga. Laws, 1969, p. 640.
27. Ga. Laws, 1969, p. 954 .
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