
DAMAGES

By A.M. WITTE*

Although there was no relevant legislation during the survey period,

there were several cases illustrating the problems encountered in

proving damages and in establishing a basis upon which they may be

awarded.

OPINION EVIDENCE AND PROOF OF VALUE

Proof of the value of personal property was the area of concern in

both Turk v. Jackson Electric Membership Corp.' and Cooper v.

Metropolitan Transit System, Inc.2 In Turk, the plaintiff sought to

recover damages for partial destruction of his automobile. As evidence

of loss, he offered two things: first, the estimate of another person that

repair would cost $150 and second, his own opinion that the market

value of the car before the damage was $400 and afterwards $250. The

Georgia Court of Appeals affirmed the granting of defendant's motion

for a judgment notwithstanding the verdict on the ground that the

plaintiff had failed to establish a foundation for his opinion evidence.

The court characterized the evidence as "entirely without.probative
value ' 3 under the court's previous decision in Hoard v. Wiley.4

In Cooper the evidence of value was limited to the plaintiff's opinion.

His opinion, in turn, was based solely on the price quoted to him by
the seller of the truck about four months before the damage. The Court

of Appeals, holding the evidence to be inadequate, affirmed a directed
verdict for defendant. The court noted that the plaintiff was probably

unqualified to express an opinion on the value. Furthermore, the court

stated that even if the plaintiff was shown to be qualified to express

an opinion, there was insufficient evidence-the age and make of the

truck, its condition when purchased and when destroyed, and the use

or abuse to which it had been subjected-from which the jury could

have calculated the market value at the time immediately before the

collision, a necessary element of the plaintiff's case.
In Howard v. State Highway Dep't.- an eminent domain
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proceeding, the Court of Appeals upheld the admissibility of opinion
evidence of value by real estate appraisers although their appraisals did
not occur until after the date of taking.

REASONABLE CERTAINTY

In Davis v. Boyd' the contract between the owner and the real estate
broker provided that the owner would not rent the property nor
withdraw it from the market nor "otherwise alter its status in such a
way as to impede, hinder or interfere with the sale thereof. . . ."I The
owner, after so contracting, granted an option to purchase to a third
person. The lower court awarded the broker his commission, but this
award was reversed by the Court of Appeals. The court reasoned that
the loss was too remote and uncertain to be recoverable in the absence
of a showing by the broker that he had produced a willing buyer or
would have done so but for the owner's breach. It was not clear from
the case whether the broker could recover the expenses he had incurred
in attempting to sell the owner's property.

The rule that the person seeking to recover damages has the burden
of establishing the amount of damage with reasonable certainty was
used to sustain a directed verdict for defendant in Bennett v. Associated
Food Stores, Inc.8 Plaintiff had leased vehicles to defendant for a three
year term and sought to recover damages of $13,120, the value of the
contract, or his anticipated profit had defendant performed. However,
since the plaintiff was required by the contract to absorb a number of
expenses (i.e. servicing and maintenance, depreciation, sales tax,
licensing, and insurance) and since he failed to introduce evidence
concerning these "savings" (which would certainly make the value of
the contract less than that alleged) the court held that the plaintiff had
not proven his damages to a reasonable certainty.

ADEQUACY OF DAMAGES

On appeal, the plaintiff in Leonard v. Kirkpatrick sought to reverse
a jury verdict on the grounds that the damages awarded were
inadequate. Plaintiff proved $787 special damages in a personal injury
action; the jury awarded $760. The Georgia Court of Appeals affirmed

6. 118 Ga. App. 198, 162 S.E.2d 880 (1968).
7. Id. at 198, 162 S.E.2d at 882.
8. 118 Ga. App. 711, 165 S.E.2d581 (1968).
9. 118 Ga. App. 277, 163 S.E.2d 340 (1968).
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the judgment, concluding that $760 did not reveal jury bias "as a
matter of law." 10 The court noted further that plaintiff had failed to
amend her petition (in which she sought only $690 for special damages)
to conform to the proof. The court's opinion, however, did not make
it clear whether the $760 award was based solely on the proof of special
damages or whether it included a small amount for pain and suffering.

The court also discussed in Leonard the circumstances under which
it would be error for the trial court to refuse to instruct the jury on
the effects of inflation on the value of the dollar. Such an instruction
is essentially a matter within the discretion of the trial judge who
should consider the circumstances, particularly the possibility of a
decline in the purchasing power of the dollar since the time of the injury
and whether or not damages for future losses were sought. Here, the
lower court's refusal to grant such an instruction was upheld since only
eight months had elapsed between the injury and the trial and since
virtually no evidence of future damages had been adduced.

VALUE OF ANTICIPATED IMPROVEMENT

In an eminent domain action, if there is evidence that an anticipated
improvement, including improvements to be made by the condemnor,
is affecting the market value of property at the time of the taking, then
it is proper to instruct the jury to take that effect into account even
though the anticipated improvement is still in the planning stage."

UNIQUE OR PECULIAR VALUE

In the 1965 case of Housing Authority of City of Atlanta v.
Troncalli,12 a 5-4 decision, the Georgia Court of Appeals affirmed a
jury instruction which permitted the jury to award the condemnee in
an eminent domain action the "unique value" to him rather than the
market value of the property. The members of the court agreed on the
principle that there are occasions when special value might properly
supplant market value but disagreed vigorously on the type of evidence
needed to justify the "unique value" formula. The dissenters urged this
limitation: "The concept of unique value to the owner is that the
property has special value for its owner only and no such value for any
successor in title."3 On the other hand, the majority opinion, though not

10. Id. at 279, 163 S.E.2d at 342.
II. City of Gainesville v. Chambers, 118 Ga. App. 25, 162 S.E.2d 460 (1968).
12. III Ga. App. 515, 142 S.E.2d93 (1965).
13. Id. at 524, 142 S.E.2d at 98.
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readily susceptible to simply summary, contained this illustrative
conclusion:

Every person who has an established business or even a residence
in a location which cannot be duplicated within the immediate area
suffers a loss which is particular and unique to him and not shared
by members of the general public. .. .

The condemnee himself in City of Gainesville v. Chambers15 had
built a duplex apartment and a rental house in a slum area out of scrap
and used building materials. The lower cout, relying on Troncalli, gave
the jury a "unique value" instruction. The Court of Appeals held this
to be error, concluding that these facts ". . . were not sufficient to
show that the property had a pecuniary value peculiar to the owner
exclusively."' 6 Although Judge Bell, the author of the opinion, found
Troncalli factually distinguishable, he explicitly rejected the concept of
"unique value" set forth in that case as "being too generally inclusive
of almost all real property."' 7

REDUCTION To PRESENT VALUE

City of Macon v. Smith'8 involved a wrongful death action for the
death of plaintiff's mother. After a lengthy charge to the jury
summarizing the elements which it might properly consider in arriving
at the full value of deceased's life, the lower court failed to charge that
the full value of her life should be reduced to its present cash value.
The Court of Appeals of Georgia affirmed the jury's award, holding
that the statutory 9 measure of damages ("full value of the life") was
not the sum which was to be reduced to present value. The court
distinguished items properly to be considered in arriving at the value
of a life (such as earnings or services with an established pecuniary
value) which should be reduced to present value. The court also
distinguished situations where virtually all the evidence of' value is
based on proof of earnings or earning capacity, noting that in these
situations it is proper to reduce the whole sum. 20

14. Id. at 518, 142 S. E.2d at 95.
15. 118 Ga. App. 25, 162 S.E.2d 460 (1968).
16. Id. at 27, 162 S.E.2d at 462.
17. Id.
18. 117 Ga. App. 363, 160 S.E.2d 622 (1968).
19. GA. CODE ANN. § 105-1308 (Rev. 1968).
20. 117 Ga. App. 363, 375, 160 S.E.2d 622, 631 (1968).
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VALUE OF DOMESTIC SERVICES

In Jordan v. Clark,2 the plaintiff sought to recover for the future
loss of his minor daughter's services. This loss resulted from an injury
the daughter received from the defendant. The plaintiff offered evidence
of her daughter's past domestic services (cleaning house, washing
dishes, farm chores) but apparently did not attempt to attach a
monetary value to these services. In affirming the lower court's
instruction to the jury permitting an award for lost services, the Court
of Appeals held that domestic services such as these may be properly
evaluated by the jury on the basis of its own observations and
experience. Although the court stated that "the value of domestic
services by a member of a family is incapable of exact proof . . .,

it seems more accurate to say that the rules of certainty do not apply
to this item.

The difficulty of evaluating domestic services was also cited by the
Georgia Court of Appeals as a reason for affirming a wrongful death
verdict in Smith v. McBride,3 a case in which the decedent, a 73 year
old retired male, was shown to have performed a variety of family-
oriented jobs.

PAIN AND SUFFERING

In Mullis v. Chaika,24 the Court of Appeals reaffirmed the principle
that under certain circumstances an attorney for an injured person may
make an argument to the jury that a unit value may be placed on pain
and suffering. The only requirement is that such argument should
conform to the evidence or be reasonably deducible from the evidence
of injury.2 5 This seems to mean only that there must be evidence that
the claimant has suffered or will suffer pain as a result of the injury.
In any event, there is no clear guideline limiting the precise amount of
unit value other than a reference to the trial court's "power and duty
to contain argument within legitimate bounds." ' 6

21. 119 Ga. App. 18, 165 S.E.2d 922 (1968).
22. Id. at 20, 165 S.E.2d at 924.
23. 119 Ga. App. 94, 166 S.E.2d 407 (1969).
24. 118 Ga. App. I, 162 S.E.2d 448 (1968).
25. Id. at 21, 162 S. E.2d at 455.
26. Id.
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CONSEQUENTIAL DAMAGES

In State Highway Dep't. v. Knox-River Construction Co.,2 7 the
plaintiff claiming that defendant-had failed in his contractual duty to
select a source of soil, sought to recover damages for the expenses
incurred when plaintiff's employees and equipment were thereby idled.
The defendant, relying on the familiar principle that remote or
consequential damages are ordinarily not recoverable, contended that
such expenses were not recoverable as a matter of law. The Georgia
Court of Appeals rejected this contention, however, noting that
the losses were capable of exact computation (rental value for idle
equipment and payroll expenses for idle labor) and that such expenses
are fundamental in any construction contract. The court also
emphasized that the plaintiff had alleged that neither men nor equipment
could be productively used elsewhere during the period involved, thus
precluding, it would appear, a contention that the plaintiff had failed
to mitigate these losses. An earlier decision 8 holding that losses
incurred by one preparing to perform an employment contract are not
recoverable was distinguished on causation grounds.

The element of consequential damages was also present in two
eminent domain cases. In the first of these, City of Gainesville v.
Chambers,2 mentioned previously, 30 the Court of Appeals ruled that it
was error to permit a jury to award the expenses of moving to another
residence as part of the condemnee's just compensation. The court
labeled such amounts a "personal expense" and not an element of
damage to the property, thus distinguishing Bowers v. Fulton County3l

which had held that moving expenses incident to the relocation of a
business are compensable. The Bowers holding was described by the
court as "based on the concept that an established business is an
incorporeal property which may be damaged . . .",32 and thus not
applicable to the taking of a personal residence.

State Highway Dep't. v. Hood33 involved the taking of a 33.8 acre
strip from the owner's 290 acre parcel. About 200 acres of the land
were under lease to a tenant who was conducting a dairy operation. As
a result of the taking, the remaining acreage was severed, the rent to

27. 117 Ga. App. 453, 160 S.E.2d 641 (1968).
28. Darlington Corp. v. Evans, 88 Ga. App. 84, 76 S.E.2d 72 (1953).
29. 118 Ga. App. 25, 162 S.E.2d 460 (1968).
30. See discussion under heading Unique or Peculiar Value. supra.
31. 221 Ga. App. 731, 146 S.E.2d 884 (1966).
32. 118 Ga. App. at 29; 162 S.E.2d at 463.
33. 118 Ga. App. 720, 165 S.E.2d 601 (1968).
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the owner was reduced, and the tenant indicated he would not renew
the lease. Nevertheless, the Court of Appeals concluded that it was
error for the trial court to instruct the jury that the owner's lost rent
was part of her just and adequate compensation as a separate item of
damages. The court stated, "Rental value or diminished rental value
for any purpose is no basis for compensation, or to be considered,
except as it helps to establish the property's market value.1 34 The court
again distinguished Bowers on the ground that in that case an
established business was located upon the property, all of which was
taken.

LIQUIDATED DAMAGES

Sanders v. Carney involved an interpleader action brought by the
plaintiff bank to determine ownership of $25,000 held in escrow. The
sum had been deposited pursuant to an employment contract which
provided that the employee was to be hired for two years at a salary
of $25,000 per year. The amount in escrow was to be released to the
employee as his second year's salary if employment in fact continued
for the entire period. However, if certain contingencies occurred (e.g.,
employer failed to commence the contemplated business or suspended
its operation before the two year period elapsed), then the escrow
amount was to be paid to the employee. The Court of Appeals affirmed
the lower court's decision which had awarded the escrow account to
the employee; it rejected the contention that the amount was
disproportionate to the probable damages likely to result. The court
noted that the employee had been induced to quit a lucrative position
to take up this job and would thus be damaged accordingly if the
employer failed to perform the contract. The court also pointed out
that pursuant to this contract the reason for failing to pay the employee
his second year's salary was of no impot Lance.

Although the court accepted the employer's characterization of this
law suit as one involving an ordinary breach-damages issue, it is
questionable whether or not there was ever any breach at all in this
case, at least so far as the second year of employment is concerned.
Arguably, this contract permitted the employer alternative modes of
performance: either employ Carney for the second year or pay him
$25,000 at the employer's option.

34. Id. at 722, 165 S.E.2d at 603.
35. 1 18 Ga. App. 576, 164 S.E.2d 856 (1968).
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PUNITIVE DAMAGES

In addition to property damage, the plaintiff sought punitive
damages in Townsend & Ghegan Enterprise v. W. R. Bean & Son,
4..c The defendant's demurrer to the claim for punitive damages was
sustained by the lower court, but, on appeal, the Georgia Court of
Appeals reversed, holding that whether or not the aggravated
circumstances required an award of punitive damages is a jury question
and not an issue for the trial court to decide on demurrer.

EXPENSES OF LITIGATION

In Adams v. Cowart,7 an action was brought by nearby property
owners to enjoin the maintenance of a trailer park and used car
business on lots zoned for residential purposes. The jury's award of
attorney's fees to petitioners was affirmed by the Georgia Supreme
Court, which relied on GA. CODE ANN. § 20-1404 (Rev. 1965) which
permits a jury to allow litigation expenses to the plaintiff where the
defendant has acted "in bad faith, or has been stubbornly litigious, or
has caused the plaintiff unnecessary trouble and expense. . . ." The
court found that the defendants had acted in bad faith by insisting on
maintaining prohibited uses after having been notified, both by the
residents and by the city zoning officials, of their zoning violations.

In Townsend & Ghegan Enterprise, discussed previously,38 the
plaintiff sought to recover litigation expenses in an action brought to
recover for water damage to the property of plaintiff. In the same
action the plaintiff also sought to recover from the defendant litigation
expenses incurred in defending a declaratory judgment action brought
in federal district court by the insurance carrier for one of the
defendants. The lower court sustained demurrers on all claims for
litigation expenses, but on appeal the Georgia Court of Appeals,
reversing in part and affirming in part, held (1) that plaintiffs petition
was sufficient to raise a jury question as to litigation expenses in the
present action under GA. CODE ANN. § 20-1404 (Rev. 1965) but (2)
that litigation expenses incurred in the declaratory judgment action
were outside the scope of GA. CODE ANN. § 20-1404 (Rev. 1965) in
the absence of facts connecting the defendants in this action to the
conduct of the insurance carrier in naming the plaintiff as a party in
the declaratory judgment proceeding.

36. 117 Ga. App. 109, 159 S.E.2d 776 (1968).
37. 224 Ga. 210, 160 S.E.2d 805 (1968).
38. See discussion under heading Punitive Damages, supra.

[Vol. 21



DA MA GES

INTEREST

Condemnations brought pursuant to GA. CODE ANN. § 36-13 (Rev.
1962) are subject to a two-stage review of the amount of compensation
deposited into court by the condemnor. A, special master may
determine that an additional sum is justified, and the condemnor is
required to pay that additional sum into court. Later a jury may
determine that just compensation requires an even greater amount.
That is what happened in State Highway Dep't. v. Rogers.3' On August
5, 1964, the condemnor deposited $40,600 in court; on November 9,
1964, judgment was entered upon a special master's finding that
$90,000 was the value of the property taken, and the next day the
condemnor deposited an additional $49,400. On June 14, 1967, a jury
returned a verdict of $93,000. In short, the property was ultimately
valued at $52,400 more than the amount originally deposited. GA.
CODE ANN. § 36-1303 (Supp. 1969) requires that interest at 7% must
be paid on the amount awarded; but there is one exception: "...
interest shall not be allowed on so much thereof as shall have been paid
into court." The trial court ordered the condemnor to pay interest on
the additional $52,400 from the original date of taking despite the fact
that the bulk of this amount ($49,400) had immediately been paid into
court upon the finding of the special master. The Court of Appeals
affirmed, holding that the phrase "paid into court" refers only to
payments made when the condemnor files his declaration of taking.
The court reasoned that these words should be so defined because they
appear in the same statute0 which provides for deposits into court when
the declaration of taking is filed. A Florida decision"1 to the contrary
was distingushed on these statutory interpretation grounds.

The prohibition against "interest on interest" is codified in GA.
CODE ANN. § 57-108 (Rev. 1960) and GA. CODE ANN. § 110-304
(Rev. 1959). In State Highway Dep't. v. Godfrey,2 the Court of
Appeals held these sections to be violated by the lower court's
judgment. The jury had awarded a condemnee $5,152.20 more than he
had been paid in 1961, the time of taking. To this sum the trial judge
added 7% interest until May 14, 1965, for a combined total as of that
date of $6,577.45. The judge then added 7% interest of the total sum
from May 14, 1965 until paid.

39. 118 Ga. App. 626, 165 S.E.2d 172 (1968).
40. GA. CODE ANN. § 36-1309 (Rev. 1962).
41. Hillsborough County v. Bennett, 167 So.2d 800 (Fla. App. 1964).
42. 118 Ga. App. 560, 164 S.E.2d 340 (1968).
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