
TRIAL PRACTICE AND PROCEDURE

By JAMES R. BEAIRD*

The Georgia Civil Practice Act of 19661 (hereinafter referred to as
CPA or the Act) received appellate court construction in almost 200
cases during the survey year. In addition, several of the C PA sections
were amended by the 1969 legislature.' Determining when the CPA
would be fully operative was one of the early questions arising under
the Act. This problem was resolved in the 1968 case of Hill v. Willis3

with the statement that "[A] reviewing court should apply the law as
it exists at the time of its judgment rather than the law prevailing at
the rendition of the judgment under review . . . . " This position was
later adopted by the 1968 legislature as an amendment to CPA section
86.1

The Georgia Act closely parallels the Federal Rules of Civil
Procedure' in both concept and substance. Both proceed from the
premise that pleadings are useful only in serving a notice function;
hence technical forms of pleading should not be required. Both rely on
such techniques as discovery and pre-trial conference for issue
formulation, a role historically assigned to the pleadings. The central
theme of both the Georgia and federal procedural systems was well

stated by Judge Clark when he said:

[l]n the case of a real dispute, there is no substitute anywhere for a
trial. To attempt to make the pleadings serve as such substitute is in
very truth to make technical forms the mistress and not the handmaid
of justice.7

In the practice and procedure survey article last year, the following
observation was made:

One of the nagging questions during this transitional period has been
whether the appellate courts would implement the CPA in accordance

* Professor of Law; University of Georgia School of Law. The author wishes to express his

appreciation to James W. Reid, Robert L. Kraselsky and LeRoy P. Spell, Jr. for their assistance
in the preparation of this survey.

I. Ga. Laws, 1966, p. 609, GA. CODE ANN. tit. 8 IA (1967).
2. See note 26 infra, note 99 infra. and note 165 infra.
3. 224 Ga. 263, 161 S.E.2d 281 (1968).
4. Id. at 265, 161 S.E.2d at 283, quoting from Fulton Co. v. Spratlin, 210 Ga. 447, 80 S.E.2d

780 (1954).
5. GA. CODE ANN. § 81A-186 (Supp. 1969).
6. FED. R. Civ. P., 28 U.S.C. (1964).

7. PROCEDURE-THE HANDMAID OF JUSTICE, ESSAYS OF JUDGE CHARLES E. CLARK 83 (C.

Wright and H. Reasoner ed. 1965).
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with its aims or whether the new procedure would take its shape
through a misuse of old learning.'

The answer to this query now seems clear. Unlike the situation' with
regard to the Appellate Practice Act of 1965,1 a review of the treatment
given the CPA by the Georgia appellate courts during this survey
period leads to the conclusion that the Act is being applied in a manner
generally consistent with its aims and objectives and in the spirit in
which it was enacted.'0

As in the past, the survey will be organized along an outline
roughly paralleling the CPA itself.

SCOPE OF THE CPA

As was pointed out in the survey last year," a surface reading of
CPA sections 12 and 2'3 would lead one to believe that all distinctions
between equitable and legal actions have been abolished in the Georgia
courts as they have been under the federal system since only one form
of action, a civil action, is now recognized. However, the basic
difference between the Georgia CPA and the Federal Rules was pointed
up in Adler v. Ormond'4 where the Georgia Court of Appeals
concluded:

We do not think that the Civil Practice Act had the effect of
amending existing laws so as to convert equity cases into law cases
especially in view of the fact . . . [that] many courts are still without
affirmative equity jurisdiction. As to Federal courts, the problem is
different because all district courts have identical jurisdiction.'5

This question of amalgamation was raised again this year in the case
of Sanders v. Carney,6 an interpleader action. In transferring the case

8. Beaird, Practice ana P'rocedure, Annual Survey of Georgia Law, 20 MERCER L. REV. 181,
201 (1969) [hereinafter referred to as Beaird, Practice and Procedure.]

9. Ga. Laws, 1965, p. 18, as amended Ga. Laws, 1965, p. 240; Ga. Laws, 1966, p. 493; Ga.
Laws, 1968, p. 1072, (codified in scattered sections of GA. CODE ANN. tit. 6 (Rev. 1964). See
Beaird, Practice and Procedure, supra note 8, at 201. See also Morgan, Appellate Practice Act
of1965/Three Years Later, 5 GA. ST. B. J. 230 (1968).

10. CPA section 1 states the provisions of the Act shall be construed to secure a just, speedy,
and inexpensive determination of every case.

II. Beaird, Practice and Procedure, supra note 8, at 198.
12. GA. CODE ANN. § 81A-101 (1967).
13. Id. § 81A-102.
14. 117 Ga. App. 600, 161 S.E.2d 435 (1968).
15. Id. at 602, 161 S.E.2d at 436.
16. 117 Ga. App. 645, 161 S.E.2d 380 (1968).
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to the Georgia Supreme Court, the Georgia Court of Appeals said,
"This being a controversy arising out of a petition for interpleaders, it
is an equity case, and the supreme court, and not the court of appeals,
had jurisdiction." 7

The Adler and Sanders cases were both returned by the supreme
court to the court of appeals during the survey year with the following
statement:

[W]hen the two claimants interpleaded and asserted their claims to
the fund paid into court and the petitioning bank for interpleader was
discharged, the contest or litigation was solely between the claiming
parties. Their claims rested solely upon legal grounds. Neither
claimant sought any equitable relief ...

• . . "The only question for decision being whether the trial court
erred in rendering a judgment, based on the report of an auditor,
distributing funds in the hands of a receiver, and such question being
one of law only, the Supreme Court is without jurisdiction . ... 1

There have now been two decisions by two different appellate courts
in these cases and yet the underlying controversy still remains
unresolved. This is most unfortunate. As has been pointed out by
Professor Wright, 9 the complete union of law and equity is absolutely
essential to any significant reform effort.

COMMENCEMENT OF ACTION

There appear to be no decisions during the survey period which
directly concerned CPA sections 320 and 4.11 Several decisions of the
Georgia Court of Appeals dealing with the service of process are,
however, worthy of note. In the case of Smart v. Wilson12 the court of
appeals reversed the lower court's refusal to quash an order to perfect
service and dismiss the petition when the plaintiff had taken no action
in thirty-one months to perfect service on a defendant who was within
the jurisdiction of the court all the while and who had made no effort
to conceal himself. The court said that " 'The issue raised by a petition
seeking belated service of an action is whether the plaintiff has taken

17. Id. at 645, 161 S.E.2d at 380.
18. Sanders v. Carney, 224 Ga. 429, 162 S.E.2d 352 (1968) (citations omitted), quoting in

part from Williams v. Russell, 207 Ga. 220, 60 S.E.2d 243 (1950).
19. C. WRIGHT, FEDERAL COURTS 245 (1963).
20. GA. CODE ANN. § 81A-103 (1967).
21. Id. § 81A-104 (Supp. 1969).
22. 117 Ga. App. 572, 161 S.E.2d 409 (1968).
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diligent action since bringing the action in an effort to perfect service.
If the plaintiff has taken no action the petition should be dismissed as
a matter of law.' "23 In Shelton v. Stone and Sons Plumbing Co.' 4

personal judgment recovered against a non-resident was held void, since
the record showed that no personal service had been made upon
defendant.

The means by which personal service shall be accomplished are set
out in CPA section 4(d).25 If service is to be made on a minor, under
subsection (3), a copy of the summons and the complaint shall be
delivered personally to the minor, and also to his father or mother or
guardian or guardian ad litem. The 1969 legislature amended this
subsection, however, to alter the situation in cases in which the minor
is married .2  Now section 4(d) (3) provides that if a married minor is
to be served, service need not be made on his father or mother or
guardian.

Section 627 deals in part with time limitations on actions by the
parties. In Malone v. Ottinger,8 where an affidavit in opposition to a
summary judgment motion was filed on the day of the hearing, the
court of appeals construed this section to bar the affidavit as evidence
since there was nothing in the record to indicate a court-approved time
extension allowing the affidavit to be served.

PLEADINGS AND MOTIONS

When the CPA became effective it was uncertain whether the
appellate courts would implement the Act in a manner consistent with
its broad liberal aims or whether the new procedure would take its
essential shape from the old system.2 Two cases decided at the end of
the last survey period 30 indicated a trend in the right direction. Within

23. Id. at 573, 161 S.E.2d at 409-10, citing Gulf Oil Corp. v. Sims, 112 Ga. App. 68, 69,
143 S.E.2d 776 (1965).

24. 118 Ga. App. 435, 164 S.E.2d 159 (1968).
25. GA. CODE ANN. § 81A-104(d) (Supp. 1969).
26. Ga. Laws, 1969, p. 487 amending GA. CODE ANN. § 81A-104(d)(3) (1967). The new

section 4(d)(3) now reads in its entirety:
(3) If against a minor, to such minor, personally, and also to his father or his mother
or his guardian or his duly-appointed guardian ad litem (unless such minor is married,
in which case service shall not be made on the minor's father or his mother or his
guardian).

27. GA. CODE ANN. § 81A-106 (1967).
28. 118 Ga. App. 778, 165 S.E.2d 660 (1968).
29. Beaird, Practice and Procedure, supra note 8, at 201.
30. Campbell v. Brock, 224 Ga. 16, 159 S.E.2d 409 (1968); Poole v. City of Atlanta, 117

Ga. App. 432, 160 S.E.2d 874 (1968).
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this survey period the appellate courts have clearly evidenced a
willingness to apply the liberal pleading rules as intended. The courts
applied CPA section 7 (c),3 ' which abolished demurrers and pleas and
exceptions for insufficiency in a number of cases.32 Thus, in Ghitter v.
Edge3 the defendant's general demurrer for failure to state a cause of
action was treated as a motion to dismiss for failure to state a claim
under the CPA. The appellate courts' attitude toward the new rules is
significantly reflected in a large number of cases dealing with CPA
section 8.3 In considering the effect of section 8(a)Y. the courts have
said that the primary function of the complaint is limited to the task
of general notice-giving;3 1 thus a complaint should not be dismissed for
failure to state a claim unless it appears beyond doubt that the plaintiff
can prove no set of facts in support of his claim which would entitle
him to relief.37 Also, when the sufficiency of a complaint is questioned,
the new rules require that it be construed in the light most favorable
to the plaintiff, with all doubts resolved in his favor even though
unfavorable constructions are possible.38

31. GA. CODE ANN. § 81A-107(c) (1967).

32. Georgia R.R. and Banking Co. v. Frazer, 118 Ga. App. 810, 165 S.E.2d 607 (1968);
Travelers Ins. Co. v. Johnson, 118 Ga. App. 616, 164 S.E.2d 926 (1968); Zappa v. Allstate Ins.
Co., 118 Ga. App. 235, 162 S.E.2d 911 (1968); Sherman Stubbs Realty and Ins. Inc. v. Am.
Institute of Mkt. Sys., 117 Ga. App. 829, 162 S.E.2d 240 (1968).

33. 118 Ga. App. 750, 165 S.E.2d 598 (1968).
34. GA. CODE ANN. § 81A-108 (1967).

35. Id. § 81A-108(a).
36. Gen. Tel. Co. of Georgia v. Pritchett, 119 Ga. App. 53, 165 S.E.2d 918 (1969); Hill v.

Lariscy, 118 Ga. App. 699, 165 S.E.2d 315 (1968); Hunter v. A-I Bonding Serv., Inc., 118 Ga.
App. 498, 164 S.E.2d 246 (1968); Byrd v. Ford Motor Co., 118 Ga. App. 333, 163 S.E.2d 327
(1968).

37. Bourn v. Herring, 225 Ga. 67, 166 S.E.2d 89 (1969); Campbell v. City of Columbus, 224
Ga. 279, 161 S.E.2d 299 (1968); Consol. Credit Corp. of Dalton v. Short, 224 Ga. 369, 162
S.E.2d 435 (1968); B-W Acceptance Corp. v. Callaway, 224 Ga. 367, 162 S.E.2d 430 (1968);
Morningside-Lenox Park Ass'n. v. State Highway Dep't., 224 Ga. 344, 161 S.E.2d 859 (1968);
Jones v. Frances Wood Wilson Foundation, Inc., 119 Ga. App. 28, 165 S.E.2d 882 (1969);
Seaboard Air Line R.R. v. Hawkins, 117 Ga. App. 797, 161 S.E.2d 886 (1968); Friend v. Gen.
Motors Corp., 118 Ga. App. 763, 165 S.E.2d 734 (1968); Bray v. Central Chevrolet Inc., 118

Ga. App. 493, 164 S.E.2d 286 (1968); Martin v. Martin, 118 Ga. App. 192, 163 S.E.2d 254
(1968); Am. S. Ins. Co. v. Kirkland, 118 Ga. App. 170, 162 S.E.2d 862 (1968); Watkins v.
Coastal States Life Ins. Co., 118 Ga. App. 145, 162 S.E.2d 788 (1968); Dean v. Gainesville Stone
Co., Inc., 118 Ga. App. 142, 162 S.E.2d 858 (1968); Herring v. R.L. Mathis Certified Dairy Co.,
118 Ga. App. 132, 162 S.E.2d 863 (1968); Gribbs v. Duskin, 118 Ga. App. 82, 162 S.E.2d 762
(1968); Banks v. Champion, 118 Ga. App. 79, 162 S.E.2d 824 (1968); D.G. Mach. and Gage
Co. v. Hardy, 118 Ga. App. 45, 162 S.E.2d 852 (1968).

38. Bazemore v. Burnet, 117 Ga. App. 849, 161 S.E.2d 924 (1968); Zappa v. Allstate Ins.
Co., 118 Ga. App. 235, 162 S.E.2d 911 (1968); Reiner v. David's Super Market, Inc., 118 Ga.
App. 10, 162 S.E.2d 298 (1968).
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Section 8(c),19 which requires that certain defenses be affirmatively
pleaded, was involved in approximately five appellate court decisions
during the survey year. In Blanchard v. Georgia Southern and Florida
Railway Co. ,1 an action for property damage sustained in an
automobile-train collision, the court of appeals held that accord and
satisfaction, release, and settlement are affirmative defenses which must
be specially pleaded." Other cases within the survey year dealt with the
affirmative defenses of statute of limitations" and res judicata13 These
cases point up the fact that the requirement that affirmative defenses
be asserted only by the answer is not absolute.44 Thus, in Ezzard v.
Morgan' and Addington v. Ohio Southern Express, Inc.," the court
of appeals permitted the defenses of statute of limitations and res
judicata to be raised by motions to dismiss.

Section 8(d)47 was applied in at least two cases during the survey
year,4 8 and three cases dealing with section 8(e) (2)y' were decided. In
Bazemore v. Burnet,s0 the court of appeals pointed out that "[A]
complaint which contains alternative statements of the claim will not
be dismissed if any one alternative statement supports the claim." 5' In

39. GA. CODE ANN. § 81A-108(c) (1967).
40. 117 Ga. App. 858, 162 S.E.2d 442 (1968).
41. The court relied upon the pre-CPA case of Ingram v. Hilton and Dodge Lumber Co.,

108 Ga. 194, 33 S.E. 961 (1899): "Testimony offered for the purpose of proving an accord and
satisfaction is inadmissible in behalf of a defendant whose answer does not set up a defense to
which such testimony be applicable."

42. Holliday v. Lacy, 118 Ga. App. 341, 163 S.E.2d 750 (1968); Addington v. Ohio S.
Express, Inc., 118 Ga. App. 770, 165 S.E.2d 658 (1968).

43. Maddox v. Gay, 118 Ga. App. 817, 165 S.E.2d 471 (1968); Ezzard v. Morgan, 118 Ga.
App. 50, 162 S.E.2d 793 (1968).

44. In Ezzard v. Morgan, 118 Ga. App. at 51, 162 S.E.2d at 794, the court said:
Ordinarily the affirmative defenses listed in [Code Ann. 81-108(c)], and any other
defense not specified in [Code Ann. 8 1A- 112], must be asserted by answer and cannot
be the basis for a motion to dismiss-the reason is plain. Usually the facts necessary
to establish the affirmative defense must be established by evidence and the issue must
be developed upon the trial. If, however, the facts are admitted or are not controverted
or are completely disclosed on the face of the pleadings and nothing further can be
developed by a trial of the issue, the matter may be disposed of upon motion to dismiss,
a motion for judgment on the pleadings or a motion for summary judgment.

Citing A. BARRON AND HOLTZOFF-WRIGHT, FEDERAL PRACTICE AND PROCEDURE § 279 at 169-
73.

45. 118 Ga. App. 50, 162 S.E.2d 793 (1968).
46. 118 Ga. App. 770, 165 S.E.2d 658 (1968).
47. GA. CODE ANN. § 81A-108(d) (1967).
48. Keith v. Byram, 118 Ga. App. 364, 163 S.E.2d 753 (1968); Travelers Ins. Co. v. Johnson,

118 Ga. App. 616, 164 S.E.2d 926 (1968).
49. GA. CODE ANN. § 81A-108(e)(2) (1967).
50. 117 Ga. App. 849, 161 S.E.2d 924 (1968).
51. Id. at 852, 161 S. E.2d at 927.
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the latter case of Ryder v. Schreeder,52 complainant brought an

equitable action against her mother and brother for declaratory
judgment, injunction, and other equitable relief. The supreme court,
relying on CPA section 8(e) (2), held that the complainant had the right
to prove her claim for declaratory judgment, which was sufficiently
stated, even though her complaint sought other relief which would not
be granted.5 Thus the Georgia courts have concluded that, although
prior to the CPA alternative allegations. would be construed most
strongly against the pleader, 4 such rule is no longer effective since
alternative pleadings are allowed by the Act.5

A short, concise rule which leaves little doubt as to its intent or
purpose is CPA section 8(f),1 which states that "All pleadings shall
be so construed as to do substantial justice." Though some of the lower
state courts have continued to construe complaints most strongly
against the pleader, the Georgia Court of Appeals has consistently
applied the liberal federal court test adopted in Harper v. DeFreitas.5

1

In the case of Reiner v. David's Super Market,5 8 the court of appeals,
citing Harper, said that "Under the new procedure a complaint should
be construed in the light most favorable to the plaintiff with all doubts
resolved in his favor; he is entitled to the most favorable inferences that
can reasonably be drawn from the complaint, even if contrary
inferences are also possible." 9 The court of appeals thus held that the
complaint of a business invitee to recover for personal injuries
sustained when he slipped on a fragment of loose tile lying on the floor
of defendant's place of business stated a claim when tested by the above
rules of construction applicable under the CPA.

Section 910 of the CPA deals with the pleading of special matters.
The effect of section 9(a),1' operating in conjunction with section 12,
was reflected in the case of O'Neil v. Moore.62 In this case defendants

52. 224 Ga. 382, 162 S.E.2d 375 (1968).
53. Id. at 385, 162 S.E.2d at 378.
54. Whaley v. Holt, 110 Ga. App. 228, 230, 138 S.E.2d 196 (1964).
55. City Dodge Inc. v. Atkins, 118 Ga. App. 676, 164 S.E.2d 864 (1968).
56. GA. CODEANN. § 81A-108(f)(1967).
57. 117 Ga. App. 236, 160 S.E.2d 260 (1968). In this case the court states that it is

appropriate to refer to federal cases for construction since the CPA is almost identical to the
Federal Rules of Civil Procedure. "On motion to dismiss, a complaint should be construed in
the light most favorable to plaintiff with all doubts resolved in his favor." 117 Ga. App. at 238,
160 S.E.2d at 262.

58. 118 Ga. App. 10, 162 S.E.2d 298 (1968).
59. Id.
60. GA. CODE ANN. § 81A-109 (1967).
61. Id. § 81A-109(a).
62. 118 Ga. App. 424, 164 S.E.2d 328 (1968).
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were minors in a personal injury action arising out of an automobile
accident. At no stage in the proceedings was the defense of minority
raised.6 3 After verdict and judgment for the plaintiff, defendants,
through intervenor insurance company, moved for judgment
notwithstanding the verdict. After the judgment n.o.v. was denied,
defendants moved to set aside the judgment based on the fact that
defendants were minors. Judge Jordan, speaking for the majority said:

The Act expressly relieves a party of the necessity of alleging the
capacity to sue or be sued, and places upon the party desiring to raise
the issue the obligation to do so by specific negative averment ...

It seems clear that one of the intentions of the Civil Practice Act
was to prevent just what happened in this case-going to trial and
gambling on the verdict when a known defense to the suit is available.
This is the purpose of Subsection 12(g) and (h) (1) of the Act
requiring parties in pleadings and motions to plead defenses then
known and available under penalty of waiver of the same.64

Judge Pannell speaking for the minority argued that since the prior law
was just as all-inclusive as section 9(a) of the CPA, the holding in the
pre-CPA case of Brown v. Anderson,65 to the effect that waivers and
estoppels do not operate against infants, had not been abandoned. The
rule that the dissent would adopt is:

[W]here it unequivocably appears that the plaintiff had knowledge of
defendants' minority, the action of the defendants represented by an
attorney, in defending the action, neither constitutes a waiver of their
right to plead their minority by way of a motion to set aside the
verdict and judgment rendered against them, nor does it constitute a
fraud upon the plaintiff, who had full knowledge of and pleaded their
monority .. .6

The remaining survey cases concerning section 9 dealt with.
subsection (b).67 While allegations of fraud or mistake must be stated
with particularity, such averments as malice, intent, knowledge, and
other conditions of the mind may be stated generally. In Neville v.
Buckeye Cellulose Corp.,68 the court of appeals applied this rule

63. See GA. CODE ANN. § 81A-I12(h) (1967), which provides for the waiver of certain
defenses.

64. 118 Ga. App. at427-28, 164 S.E.2d at 330-31.
65. 186 Ga. 220, 197 S.E. 761 (1938).
66. 118 Ga. App. at 433, 164 S. E.2d at 334.
67. GA. CODE ANN. § 81A-109(b) (1967).
68. 118 Ga. App. 439, 164 S.E.2d 257 (1968).
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according to the apparent intent of the framers. The court held that
the plaintiff's complaint, which alleges that when the defendant sold a
truck-load of soybeans to the plaintiff, the defendant placed the wheels
of a second truck on the weighing scales, procured manipulation of the
balance screws on the scales, presented samples of a higher quality than
those sold to plaintiff, and had the driver sit in the truck while it was
being weighed, sufficiently complied with the requirement of the CPA
that in all cases of fraud, circumstances of the fraud shall be stated
with particularity. 9

In construing that part of section 9(b)70 which provides that "malice,
intent, knowledge, and other condition of mind of a person may be
averred generally" the court of appeals in Bazemore v. Burnet" held
that:

The allegation contained in the petitions here that defendants "knew
or in the exercise of ordinary care should have known" was sufficient
to impute to defendants the requisite knowledge of the unplugged gas
line.3

A similar result was reached in Reiner v. David's Super Market, Inc.73

wherein the court of appeals held that "The general allegation of actual

or constructive knowledge by defendant was sufficient." 74

DEFENSES AND MOTIONS UNDER SECTION 12

Defenses and objections, raised by pleading or motion, are dealt with
in CPA section 12,'5 which compares in subject matter with Rule 12

of the Federal Rules of Civil Procedure." Under section 12(a)77 of the
CPA, a defendant shall have 30 days after service of the summons and
complaint within which to file his answer. Thus, in Orkin
Exterminating Co. Inc. v. Harris,78 the Georgia Supreme Court
affirmed the trial court's refusal to rule on the plaintiff's motion for
judgment on the pleadings prior to the expiration of the 30 day period
allowed for filing defensive pleadings.

69. See GA. CODE ANN. § 81A-109(b) (1967).
70. Id.
71. 117 Ga. App. 849, 161 S.E.2d 924 (1968).
72. Id. at 852, 161 S.E.2d at 927.
73. 118 Ga. App. 10, 162 S.E.2d 298 (1968). See p. I I I supra for the facts in this case.

74. Id. at 11, 162 S.E.2d at 298.
75. GA. CODE ANN. § 8 1A-I 12 (1967).
76. FED. R. Civ. P. 12. Rule 12 allows 20 days for such responsive pleading.

77. GA. CODE ANN. § 81A-112(a) (1967).
78. 224 Ga. 759, 164 S.E.2d 727 (1968).
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The adoption by the appellate courts of the spirit of the CPA is
further evidenced by several cases dealing with section 12(b)(6).79 In
Hunter v. A-I Bonding Service, Inc.,8 0 an action for wrongful
homicide, the petition alleged that two employees of a corporate
defendant went to the home of plaintiff's deceased husband engaged in
a dispute with the deceased, left deceased's home and armed themselves
with weapons. Further, it was alleged that defendant's employees then
"returned to said home of [deceased] for the purpose of killing him
..... ,"81 The plaintiff sought to hold defendant-employer liable by
alleging that the employees were acting within the scope of their
employment. The trial court sustained defendant's motion to dismiss
based on section 12(b)(6), but was reversed by the court of appeals.
Four members of the court in Hunter, however, thought the trial court
correct under the following federal test as announced in Conley v.
Gibson .2

A complaint should not be dismissed for failure to state a claim unless
it appears beyond doubt that the plaintiff can prove no set of facts
in support of his claim which would entitle him to relief.83

The minority argued that plaintiff could never have proved a case as
long as the petition alleged that the employees returned "for the
purpose of killing the deceased." 4 Citing numerous cases the minority
went on to state:

The CPA did not wipe out or destroy the law in Georgia to the effect
that a party to an action is bound by material allegations made in
his pleadings so long as they remain in his pleadings.85

In essence, held the dissent, by alleging a purpose which would not have
been within the scope of the corporation's lawful business, 6 the
complaint shows as a matter of law that the liability, if any, was that
of the individual employees, rather than their corporate employer.

On the other hand the majority, citing the test set out in Harper,7

79. GA. CODE ANN. § 81A-l12(b)(6) (1967).
80. 118 Ga. App. 498, 164 S.E.2d 246 (1968).
81. Id. at 498, 164 S.E.2d at 247 (emphasis added).
82. 355 U.S. 41, 45-6 (1957).
83. 118 Ga. App. at 501, 164 S.E.2d at 249.
84. Id. at 502, 164 S.E.2d at 249 (emphasis added).
85. 118 Ga. App. at 502, 164 S.E.2d at 250.
86. "The proposition that premediated murder could be within the scope of the business of a

corporation is repugnant to reason, justice, and the whole body of our law." 118 Ga. App. at
505, 164 S.E.2d at 251.

87. See note 44 supra.
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held that the petition was sufficient to withstand the motion and thus
reversed the lower court. Although the minority would have been
correct under pre-CPA law, the majority recognized that "issue
pleading" has been replaced by "notice pleading. '

1
8  As to the

complaint, they held:

A construction of the complaint resulting in a holding that the
allegation that the servants, after going to plaintiff's home, left,
armed themselves with pistols and returned for the purpose of killing
plaintiff's husband, discloses that the servants were then on a personal
mission can be arrived at only by construing the petition against the
pleader, instead of in his favor as the Act requires, and decides an
issue which should be otherwise resolved. 9

Further, the court indicated that it may appear, upon a motion for
summary judgment or upon trial of the case, from the evidence
submitted, that the servants were still acting within their authority
when they returned to accomplish their mission. To bar recovery, the
court said, it must appear that the mission was purely personal. Under
the CPA system of pleading, however, such a conclusion does not
appear at this stage of the matter, though it may do so later. The
opinion of the majority in Hunter is clearly a reflection of the liberal
federal rule.

Where a motion to dismiss for failure to state a claim is supported
by matters outside the pleadings, the C PA requires that it be treated
as a motion for summary judgment.9 0 This was the effect of the
decision in Lowe v. Weltner," an action contesting the Democratic
primary election held for the Fifth Congressional District of Georgia.
The court of appeals held that:

On the hearing of the motion to dismiss there was no objection at any
time either at the beginning of or during the hearing to the order of
procedure or to the use of evidence by the testimony of the witnesses
in connection with the hearing. Thus the motion to dismiss, relating
as it did to the substituted petition, and being so heard by the court
and the parties, was and is to be treated as a motion for summary
judgment and disposed of accordingly. 2

On the other hand the court of appeals held, in Travelers Insurance Co.

88. Cf. Brackett v. H.R. Block and Co., 119 Ga. App. 144, 166 S.E.2d 369 (1969).
89. 118 Ga. App. at 500, 164 S.E.2d at 248-49.
90. GA. CODE ANN. § 81A-112(b)(1967).
91. 118 Ga. App. 635, 164 S.E.2d 919 (1968).
92. !d. at 637, 164 S.E.2d at 921.
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v. Johnson,9 3 that the lower court had erred in treating the plaintiff's
motion for judgment on the pleadings as a motion for summary
judgment, pursuant to section 12(c)94 of the CPA. This result was
reached since there was not nresented to the court extra pleading
matter, by way of deposition, advisus, or affidavit.

Under CPA section 12(h)95 certain defenses may be waived by failing
to present them at the proper time. Thus, in the O'Neil case" the court
of appeals held that:

A party waives the issue of jurisdiction over the person, and certain
other matters, if he does not raise the issue in a responsive pleading,
as originally filed, or omits the issue in a motion properly made when
the defense is then available.97

AMENDED AND SUPPLEMENTAL PLEADINGS AND PRE-TRIAL PROCEDURE

There appear to be no cases within the survey year which directly
applied section 1411 of the CPA, relating to third-party practice.
However,'the 1969 legislature amended this section by adding
subsection (c) which requires that third-party complaints include copies
of the original complaint and all other pleadings filed prior to the third-
party complaint. 99

Following the-decision in Ward v. National Dairy Products Corp. ,10
discussed in the previous survey, 0' the supreme court and the court of
appeals appear to be continuing their liberal attitude with respect to
amended and supplemental pleadings. 0 2 In Hirsh's V. Adams,0 3 an
action for unpaid salary, the court of appeals held that the defendant

93. 118 Ga. App. 616, 164 S.E.2d 926 (1968).
94. GA. CODE ANN. § 81A-1 12(c) (1967).
95. Id. § 81A-112(h).
96. O'Neil v. Moore, 118 Ga. App. 424, 164 S.E.2d 328 (1968).
97. Id. at 427, 164 S.E.2d at 330. See also Weems v. Weems, 225 Ga. 154, 166 S.E.2d 352

(1969) and Biddinger v. Fletcher, 224 Ga. 501, 162 S.E.2d 414 (1968).
98. GA. CODE ANN. § 81A- 114 (1967).
99. Ga. Laws, 1969, p. 979.
100. 224 Ga. 241, 161 S.E.2d 305 (1968).
101. Beaird, Practice and Procedure, supra note 8 at 205.
102. GA. CODE ANN. § 81A-115 (1967). See Johnson v. Myers, 118 Ga. App. 773, 165

S.E.2d 739 (1968). (Reversible error to give instruction permitting recovery only under allegations
of negligence which appear in pleadings where other issues were tried by consent of parties); City
of Atlanta v. Fuller, 118 Ga. App. 563, 164 S.E.2d 364 (1968). (Regardless of former rule, under
CPA ante liten notice may be added by amendment); Buffington v. Nalley Discount Co., 117
Ga. App, 820, 162 S.E.2d 212 (1968). (A pleading may be amended after judgment, but only
insofar as to make it conform to the evidence).

103. 117 Ga. App. 847, 162 S.E.2d 243 (1968).
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was not entitled to a mistrial because of plaintiff's change in legal
theories from express contract to quantum meruit, where no pretrial
motion to limit issues or motion for a continuance was made and no
prejudice to the defendant was shown. Thus, as the court stated:

[Ulnder the Georgia Civil Practice Act a plaintiff may sue on one
theory and recover on another.'04

However, in Madaris v. Madaris,105 a habeas corpus action to secure
custody of plaintiffs ten-year-old son whose permanent custody had
been previously awarded to the defendant by a divorce decree, the trial
court excluded testimony relating to the reputation of the defendant's
father in whose home the child was living. In affirming the trial court's
decision, the supreme court, citing CPA section 15(b), 1°6 held that:

Clearly, the instant testimony falls within the meaning of this section
in that the testimony presented was outside the pleadings and the
defendant objected because such testimony would prejudice her in
maintaining her defense. While the trial court is permitted to admit
such evidence by allowing the pleadings to be amended and may grant
a continuance to enable the objecting party an opportunity to prepare
a defense, the above cited Act does not require the trial court to admit
testimony that is irrelevant and outside the pleadings.'" 7

If this evidence was irrelevant under all possible theories, then this
action was correct. Otherwise it would not seem to be consistent with
the spirit behind section 15.101

PARTIES

Two cases during the survey year involved the rule dealing with
parties plaintiff and defendant.'0 9 In Bell v. McDonald,"0 the court of
appeals asserted that a nominal party may not be used as an

104. Id. at848, 162 S.E.2d at 244; citing 3 MOORE'S FEDERAL PRACTICE985,990, § 15.13[2].
105. 224 Ga. 577, 163 S.E.2d 745 (1968).
106. GA. CODEANN. § 81A-I15(b)(1967).
107. 224 Ga. at 579, 163 S.E.2d at 746.
108. GA.CODEANN. § 81A-ll5(b) provides:

"If evidence is objected to at the trial on the ground that it is not within the issues
made by the pleadings, the court may allow the pleadings to be amended and shall do
so freely when the presentation of the merits of the action will be subserved thereby
and the objecting party fails to satisfy the court that the admission of such evidence
would prejudice him in maintaining his action or defense upon the merits. The court
may grant a continuance to enable the objecting party to meet such evidence."

109. GA. CODE ANN. § 81 A-I 17 (1967).
110. 117 Ga. App. 570, 161 S.E.2d432 (1968).
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instrument to deprive a real substantial party of the right to be sued
in his own county. Even though the motive might be pure, such action
amounts to a fraud on the constitution."' In O'Neil v. Moore,"2 which
was previously discussed in regard to CPA sections 9 and 12, the court
pointed out "that Subsection 17(c) of the Act intended that the trial
court be given discretion in the matter of appointment of a guardian
ad litem for it provides that the court shall appoint or make such order
as he deems proper for the protection of the minor.""' Here the court
felt that the appointment of a guardian ad litem was discretionary and
not mandatory since the minor defendants had competent counsel and
were dealing with all parties at arm's length on the merits of the case.
While the result reached by the majority in this case is hard to criticize,
radiations from this decision seem to go beyond CPA sections 9, 12
and 17 into the substantive law of Georgia.

In Craven v. Allen," 4 the Court of Appeals of Georgia was called
upon to review a trial court order declaring illegal a jury verdict against
one defendant in the amount of $1000 and against the other defendant
in the amount of $9000. Reading CPA section 20(a)" 5 together with
the common law rule against apportionment of damages among joint
and several tortfeasors,"6 the court held that section 20(a) of the CPA:

[A]dopted verbatim the provisions of Rule 20, Fed. R. Civ. P., which
contains the general provisions for the permissive joinder of plaintiffs
and defendants in civil actions, and insofar as possible it should be
construed in the context in which it was applied in Federal Courts.
These courts have uniformly held that whether or not the jury may
apportion a verdict as between joint and several tortfeasors depends
entirely on the law of the state in which the case is tried and is not
affected by the language of Rule 20.'11

Ill. GA. CONST. Art. VI, para. VI, GA. CODE ANN. § 2-4906 (Rev. 1948) states that all
other civil cases shall be tried in the county wherein the defendant resides.

112. 118 Ga. App. 424, 164 S.E.2d 328 (1968).
113. Id. at428, 164 S.E.2d at 331.
114. 118 Ga. App. 462, 164 S.E.2d 358 (1968).
115. GA. CODE ANN. § 81A-120(a) (1966).
116. Georgia follows this common law rule. 118 Ga. App. at 462, 164 S.E.2d at 359. The

common law rule against apportionment of compensatory damages is in force except in those
states which have by statute expressly authorized apportionment by the jury. See Ress v. Rediess,
130 Colo. 572, 278 P.2d 183 (1954); Brewer v. Appalachian Constructors, Inc., 138 W. Va. 437,
76 S.E.2d 916 (1953); Bell v. Riley Bus Lines, 257 Ala. 120, 57 So. 2d 612 (1952); Norris v.
Richards, 193 Tenn. 450, 246 S.W.2d 81 (1952); Southland Broadcasting Co. v. Tracy, 210 Miss,
836, 50 So.2d 572 (1951); Aitken v. White, 93 Cal. App. 2d 134, 208 P.2d 788 (1949); Fitzgerald
v. Thompson, 167 Kan. 87, 204 P.2d 756 (1949); Stoewsand v. Checker Taxi Co., 331 Ill. App.
192, 73 N.E.2a 4 (1947); Bakken v. Lewis, 223 Minn. 329, 26 N.W.2d 478 (1947).

117. 118 Ga. App. at 462, 164 S.E.2d at 359.
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The court concluded that since the applicable statutory provisions
concerning apportionment did not allow such action by the jury under
these circumstances," 8 the verdict was illegal and the trial court did not
err in granting the motions for mistrial." 9

Sections 24120 and 25121 of the CPA, providing for intervention and
substitution of parties, are substantially the same as the comparable
Federal Rules. 22 Three cases within the survey year dealt with these
rules. In United Services Automobile Association v. Logue,23 an action
to recover for personal injuries sustained in an automobile collision,
plaintiff moved to show that defendant's automobile liability insurer
had become insolvent and that defendant was therefore an uninsured
motorist. The motion further showed that plaintiffs insurer had issued
an automobile liability policy providing uninsured motorist coverage as
to plaintiff. Plaintiffs insurer filed a motion to intervene, admitting the
issuance of such a policy, but did not concede that defendant was an
uninsured motorist. In essence, the insurer requested a judicial
determination of the latter issue and sought to avoid coverage by
reason of plaintiffs breach of certain conditions. The court of appeals
affirmed the lower court's order sustaining plaintiffs motion to strike
the insurer's motion to intervene. The court held that section 24(a) has
the same effect as the prior law 24 and that the insurer had no right to
intervene in an action by the insured against an uninsured motorist
unless the insurer concedes that it would be obligated, within the terms
of the uninsured motorist coverage, to pay any judgment obtained
against the defendant.

118. GA. CODE ANN. § 105-2011 (Rev. 1968) allows apportionment only in cases involving
trespass to property.

119. 118 Ga. App. at 463-64, 164 S.E.2d at 360 (Pannell, J. concurring specially):
"I concur in the interpretation placed upon Section 20 of the Civil Practice Act
(citation omitted) but not on the basis of the interpretation by the federal court that
as a federal rule it did not effect the state law, but solely on the basis that this rule as
enacted into the law of this state, does not change the rule prohibiting the
apportionment of the damages in a verdict against joint tortfeasors."

120. GA. CODE ANN. § 81A-124 (Supp. 1969).
121. Id. § 81A-125 (1966).
122. FED. R. Civ. P. 24 and 25.
123. 117 Ga. App. 717, 162 S.E.2d 12 (1968).
124. The court found the controlling law to be stated in Continental Ins. Co. v. Smith, 115

Ga. App. 667, 669-70, 155 S.E.2d 713, 715 (1967):
"In the event the company is unwilling to concede protection it has no right to
intervene in the action, and must resort at its peril to other means to settle the issue of
whether it is affording protection to the plaintiff under the uninsured motorist
provisions of the policy."
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In the case of Coogler v. Berry'25 the defendant died and, as provided
in CPA section 25, the executor of his last will and testament was
substituted as party defendant. Since the person named as executor was
not indivudally a party to the action, and the only notice of appeal was
entered in his individual capacity, the court held that no valid appeal
was pending. The Court of Appeals of Georgia commented:

[O]nly a party to the case can appeal from a judgment, or one who
has sought to become a party, as by way of intervention under Code
Annotated § 81 A-) 24, and has been denied the right to do so.'

In a later case'27 that year, the lower court granted an application for
the substitution of an administrator as defendant. The court of appeals
reversed, since the substitution application had been made more than
four years after expiration of the personal representative's twelve
month immunity from suit. 2 ' Such an application, although it need not
be made immediately after the twelve month period, must be within a
reasonable time; a period in excess of four years was not a reasonable
time. The court noted that by virtue of the decision in Hill v. Willis,"'
the court is bound to apply the CPA and that the same result would
follow.

DEPOSITIONS AND DISCOVERY

In Millholland v. Neal, 3
1 an action by a widow for wrongful death

of her husband in a head-on automobile collision, the court of appeals
was called upon to review the trial court's decision not to allow
plaintiff to introduce the deposition of a defendant who was present in
court at the time. The court held that:

[Wihen Rule 26(d), 28 U.S.C.A. of the Federal Rules of Civil
Practice, was adapted to the Georgia Code of Civil Practice, Code
Ann. § 81A-126(d), the language of the former indicating a regard
for the, "importance of presenting the testimony of witnesses orally

125. 117 Ga. App. 614, 161 S.E.2d 428 (1968).
126. Id. at 615, 161 S.E.2d at 428 (citations omitted), citing in part McCoy v. Sasnett, 77

Ga. App. 818, 821,49 S.E.2d 913,915 (1948).
127. Fuller v. Booth, 118 Ga. App. 685, 165 S.E.2d 318 (1968).
128. The representative receives 12 months immunity from suit under GA. CODE ANN. § 113-

1526 (Rev. 1959).
129. 224 Ga. 263, 161 S.E.2d 281 (1968).
130. 118 Ga. App. 566, 164 S.E.2d 451 (1968); cf. N. Georgia Feed and Poultry Co. v. Ultra-

Life Laboratories, 118 Ga. App. 149, 162 S.E.2d 803 (1968).
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in open court" was dropped and the following subsection was added:
"(4) The deposition of a witness, whether or not a party taken upon
oral examination, may be used in the discretion of the trial judge, even
though the witness is available to testify in person at the trial. The
use of the deposition shall not be ground for excluding the witness
from testifying orally in open court." Where, as here, a defendant in
the case on appeal whose testimony was taken as a witness in another
case growing out of the same transaction, was present in the
courtroom, and the plaintiff, without calling the witness to testify,
offered the deposition so taken in evidence in this case, the rule
applicable in equivalent Federal situations is irrelevant and the sole
question is whether the ruling of the trial judge was an abuse of
discretion.' 3'

The court of appeals concluded that the right to use depositions in
place of a witness or party who is present in court is a matter regulated
by the discretion of the trial court and therefore is not absolute' 3

1 Thus
decided the court of appeals:

[Tihere is no showing that the plaintiff's rights were in any way
prejudiced, especially in view of the fact that she could have called the
defendant for cross examination only and would not have been bound
by his testimony. The ruling of the court was not an abuse of
discretion.' 3

Section 36' 3 of the CPA was applied in only one case'3 within the
survey year. Requests for admissions were served upon the plaintiff,
who failed within fifteen days to serve upon the defendant either (1) a
statement specifically denying the matters or setting forth reasons why

he could not deny or admit, or (2) written objections to the requests
upon one or more grounds of law. The court held that the trial court
judge did not absue his discretion in refusing to allow plaintiff's tardy
response where the only showing as to cause was "that he was ill and
unable to go to his attorney's office in order to answer the
interrogatories. " In the absence of a showing of certain
minimum essentials (e.g. nature of plaintiffs illness and its duration,

131. 118 Ga. App. at 566-67, 164 S.E.2d at 452 (emphasis added).
132. See White v. Wallen, 17 Ga. 106 (1854); Canal Ins. Co. v. Tate, IIl Ga. App. 377,

141 S.E.2d 851 (1965); Morgan v. Mull, 101 Ga. App. 36, 112 S.E.2d 661 (1960); Seal v.
Aldredge, 100 Ga. App. 458, III S.E.2d 769 (1959); Roberts v. Georgia S. Supply Co., 92 Ga.
App. 303, 88 S.E.2d 554 (1955).

133. 118 Ga. App. at 567, 164 S.E.2d at 452.
134. GA. CODE ANN. § 81A-136 (1966).
135. Moore v. Hanson, 224 Ga. 482, 162 S.E.2d 429 (1968).
136. Id. at 482, 162 S.E.2d at 430.
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inability to communicate with his attorney, or that the attorney was
unable to move for an extension of time) the response was not
permitted to be filed and the granting of defendant's motion for
summary judgment, based on the pleadings and the unanswered
requests for admissions, was not error.

TRIALS

The right of trial by jury is preserved in the CPA "as declared by
the Constitution of the state, or as given by a statute of the state.' ' 37

The Georgia Code, for example, provides by statute that a jury trial
may be had in divorce cases if demanded in writing by either party.'3
In the divorce action of McLarin v. McLarin19 appellee filed an answer
to the petition and a demand for jury trial; subsequently, in a letter
filed in the clerk's office prior to the call of the case, counsel for
appellant also demanded a jury trial. The trial judge entered a "Special
Order for Trial by Jury." The appellee later dismissed his demand for
a jury trial and the case was tried without a jury. The Supreme Court
of Georgia held this to be error since it did not appear that the special
order was ever revoked and since the appellant had filed her written
demand for a jury trial. One month later and in another divorce
action 40 the appellant had, as in McLarin, filed a written demand for
a jury trial. However, appellant's counsel stated in open court that he
was withdrawing such demand and would allow the case to be tried by
the judge. Citing the McLarin case in comparison, the supreme court
affirmed the decision in the case tried without a jury, holding that:

One cannot complain of a judgment, order, or ruling that his own

procedure or conduct procured or aided in causing."'

The court also stated that appellant's contention that a written demand
for jury trial cannot be withdrawn orally in open court was without
merit . 42

In O'Kelley v. Alexander,4 3 the supreme court was called upon to

137. GA. CODE ANN. § 81A-138 (1967).
138. GA. CODE ANN. § 30-101 (Rev. 1969).
139. 224 Ga. 675, 163 S.E.2d914 (1968).
140. Dodd v. Dodd, 224 Ga. 746, 164 S.E.2d 726 (1968).
141. Id. at 747, 164 S.E.2d at 727; citing Henley v. Henley, 217 Ga. 612, 124 S.E.2d 86

(1962).
142. The result is the same applying section 39 of the CPA, which specifically provides that

by "oral stipulation in open court" one may consent to trial by the court sitting without a jury.
GA. CODE ANN. § 81A-139 (1967).

143. 225 Ga. 32, 165 S.E.2d 648 (1969).
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construe the provisions of section 41(b) 4 of the CPA, as it related to
an order of dismissal for failure to pay court costs of a prior action.
In a well reasoned opinion, the court stated that:

In applying the provisions of this section to the order under
consideration in this case it must be kept in mind that one of the
purposes of the Civil Practice Act is to secure the just, speedy, and
inexpensive determination of every action on its merits. The Act
should be given that construction which will comport with natural
equity and justice and which will also foster and advance its purposes
. .. A construction of the Act which will avoid dismissals of
actions on technical grounds to the end that all actions shall be tried
on their merits is consistent with these principles. 45

In construing the phrase "dismissal for lack of jurisdiction," an
exception to dismissals which under section 41(b) operates as an
adjudication on the merits, the court said:

[T]his phrase is broad enough to encompass those dismissals which
are based on the failure of the plaintiff to comply with a precondition
requisite to the trial court's going forward with a determination of the
merits of the plaintiff's substantive claim .... "I

The court concluded that the dismissal was not an adjudication on the
merits and as such did not bar a subsequent action. As the sole
dissenter, Chief Justice Duckworth expressed his opinion that the plain
meaning of the statute and the prior decisions of the court neither
required nor permitted the majority to construe the statute in such a
manner. He stated his opinion that the legislature obviously sought to
protect a defendant against being repeatedly drawn into court to defend
the same case. The Chief Justice concluded that:

This court has no right to give a free ride to one who trifles with the
courts by filing the same suit three times without paying the court
costs as he goes. 47

Also applying section 41(b), the court of appeals in McClelland v.
Alexander' held that where, on plaintiffs motion, a continuance was
had and the case was set for trial and the plaintiff did not appear at
the time set and the record disclosed no cause for such failure, the trial

144. GA. CODEANN. § 81A-141(b)(1966).
145. 225 Ga. at 32-3, 165 S.E.2d at 650.
146. Id. at 33, 165 S.E.2d at 650.
147. Id. at 36, 165 S.E.2d at 651 (Duckworth C.J., dissenting).
148. 117 Ga. App. 663, 161 S.E.2d 397 (1968).
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court properly dismissed the case for lack of prosecution. The court
further held that such dismissal did not carry with it the cross action
of defendant. A similar result was reached by the supreme court in
Weems v. Weems.' The court held that the wife's counterclaim for
alimony was not subject to dismissal because of the dismissal of the
husband's action for divorce due to insufficient service."50 In fact, in
light of CPA section 41(a), it seems that the only way a defendant can
be assured that a case will be carried to finality is to file a
counterclaim. The Georgia rule regarding voluntary dismissals should
be conformed to Rule 41 (a) of the Federal Rules of Civil Procedure.'

The case of Blackmon v. Richmond County' applies the rule which
is adopted in section 44153 of the CPA as to the admission of official
records into evidence. In Blackmon the question was whether defendant
had violated a zoning ordinance in operating a trailer park. The zoning
ordinance was admitted in evidence, there being no error since there
was proof of the adoption of the ordinance by the county's Board of
Commissioners of Roads and Revenues, as shown by testimony of the
Clerk of the Board that the copy offered in evidence was a true and
correct copy of the ordinance on file in his office. 54

In one case"' within the survey year the court of appeals, although
not citing section 46 of the CPA, decided a question regarding the
necessity of exceptions. The lower court instructed the jury as to the
construing of a written contract according to the intent of the parties.
The court ruled that since no objection was made to the charge, the

149. 225 Ga. 19, 165 S.E.2d 733 (1969).
150. The court commented:

"it was the rule under the former practice act that the dismissal of a suit did not carry
with it a cross action germane to the plaintiff's suit. Horton v. Harvey, 2"19 Ga. 265(2),
133 S.E.2d 35; Wallace v. Eiselman, 219 Ga. 307, 309, 133 S.E.2d 355. These cases
were based on Code § 3-510, which was repealed by the Civil. Practice Act. Section

41 of the CPA (Ga. L. 1966, pp. 609-653, Code Ann. § 81A-141), dealing with
dismissal of actions, claims, and counterclaims, contains provisions similar to those in
former Code § 3-5 10." 225 Ga. at 21, 165 S.E.2d at 734.

151. FED. R. Civ. P. 41(a), provides that an action may be dismissed by plaintiff without an
order of the court by (1) filing a notice of dismissal at any time before service of an answer or
motion for summary judgment by an adverse party or (2) filing a stipulation of dismissal signed
by all parties who appeared in the action.

152. 224 Ga. 387, 162 S.E.2d 436 (1968).
153. GA. CODE ANN. § 81A-144 (1967).
154. Such testimony by "an officer having the custody of an official record" would be

sufficient under Section 44, had it been directly cited.
155. Eller and Heyward, Inc. v. Jackson, 117 Ga. App. 753, 162 S.E.2d 238 (1968).
156. GA. CODE ANN. § 81A-146 (1966).
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contractor cannot later "successfully take the position . . . that
construction of the contract was a question for the court alone."', 7

Professor Moore had commented upon the useless act of asking a
jury to assent to a directed verdict:

It has long been recognized that the directed verdict was a means of
removing a case from the province of the jury. The continuation of
the requirement for a jury verdict in accordance with the command
of the judge was an anamoly that contained the possibilities of serious
problems. The anamoly was eliminated in 1963 by the addition of the
last sentence to [Federal] Rule 50(a) which reads: The order of the
court granting a motion for a directed verdict is effective without any
assent of the jury.'

The CPA5' has adopted the identical words of Federal Rule 50(a) and
it seems clear enough that in Georgia no signed verdict is required.
Such was the holding in Bennett v. Associated Food Stores, Inc.'s"
where appellant urged that "[[]he court is without power to direct a
verdict after dispersal of the jury, and that without a verdict signed by
one of the jury there can be no directed verdict."'' The court of
appeals held that the directed verdict was proper, even after dismissal
of the jury, if demanded by the evidence. Likewise, the court of appeals,
in Morgan v. Mize,' citing the Bennett case, held that "[A] judgment
entered upon a directed verdict not actually signed by the jury is not
void or illegal."'63 Further, as to the application of section 50(a), the
Bennett court stated that on a motion for a directed verdict the court
must consider evidence in a light most favorable to the party against
whom the verdict is asked to be directed, and mere conflicts in the
evidence "do not render the direction of a verdict erroneous if it was
demanded on the controlling issue or issues."' 4

During the 1969 session of the General Assembly of Georgia, the
CPA was amended by the addition of a section which provides for
those cases in which the court shall find the facts and state its
conclusions of law. 6 ' It is specifically stated in that section that

157. 117 Ga. App. at 754, 162 S.E.2d at 239. (citations omitted).
158. 5 MOORE's FEDERAL PRACTICE § 50.02(3) (citations omitted).
159. GA. CODEANN. § 81A-150(a)(1967).
160. 118 Ga. App. 711, 165 S.E.2d 581 (1968).
161. Id. at 712, 165 S.E.2d at 583.
162. 118 Ga. App. 534, 164 S.E.2d 565 (1968).
163. Id. at 534, 164 S.E.2d at 567. (citations omitted).
164. 118 Ga. App. at 714, 165 S.E.2d at 584. (citations omitted).
165. GA. CODE ANN. § 81A-152 (Supp. 1969), a new section, now provides:

Findings by the Court.-(a) Effect. In all actions in superior court tried upon the facts
without a jury, the court shall find the facts specially and state separately its
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findings of fact and conclusions of law are unnecessary on decisions of
motions under CPA sections 112 (Defenses and Objections) or 156
(Summary Judgment) or any other motion except as provided in
section 141(b) (Involuntary Dismissal). In addition, upon motion of a
party made not later than ten days after entry of judgment the court
may amend its findings or make additional findings. Section 52(b)
further provides that:

[W]hen findings of fact are made in actions tried by the court without
a jury, the question of the sufficiency of the evidence to support the
findings may thereafter be raised whether or not the party raising the
question has made in the trial court an objection to such findings or
has made a motion to amend them or a motion for judgment.'"

JUDGMENT

When a party fails to file an answer within the time required for such
filing, a default judgment may be entered against him. The procedure
governing default judgments is set out in CPA section 55167 and is
related more to the former Georgia procedure than to the current
federal practice. 68 Most cases relating to default judgments during the
survey year dealt with section 55(b).169 In Ezzard v. Morgan,'70 service

conclusions of law thereon and judgment shall be entered pursuant to Section 81A-158;
and in granting or refusing interlocutory injunctions the court shall similarly set forth
the findings of fact and conclusions of law which constitute the grounds of its action.
Request for findings are not necessary for purposes of review. Findings of fact shall
not be set aside unless clearly erroneous, and due regard shall be given to the
opportunity of the trial court to judge of the credibility of the witnesses. If an opinion
or memorandum of decision is filed, it will be sufficient if the findings of fact and
conclusions of law appear therein. Findings of fact and conclusions of law are
unnecessary on decisions of motions under Section 81A-112 or 8 1A-156 or any other
motion except as provided in Section 81A-141(b).
(b) Amendment. Upon motion of a party made not later than 10 days after entry of
judgment the court may amend its findings or make additional findings and may amend
the judgment accordingly. The motion may be made with a motion for a new trial,
but if so made, both motions shall be made within ten (10) days after the entry of
judgment. When findings of fact are made in actions tried by the court without a jury,
the question of the sufficiency of the evidence to support the findings may thereafter
be raised whether or not the party raising the question has made in the trial court an
objection to such findings or has made a motion to amend them or a motion for
judgment.

166. GA. CODE ANN. § 81A-152(b) (Supp. 1969).
167. GA. CODE ANN. § 81A-155 (1967).
168. See GA. CODE ANN. § 81A-155 (1967) (editorial note).
169. GA. CODE ANN. § 81A-155(b)(1967).
170. 118 Ga. App. 50, 162 S. E.2d 793 (1968).
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of plaintiffs petition was made upon a defendant who was 83 years of

age, suffered from advanced senility, and was incapable of

understanding the nature of the papers. This defendant failed to inform

the co-defendant that she had received copies of the petition, and

defendants' attorney, who had been seriously injured, did not learn of

the suit until after the case had been placed on the default calendar.

The Georgia Court of Appeals held that the court's action in opening

the default and allowing defendants to file defensive pleadings on the

ground of "excusable neglect" was not an abuse of discretion. The

court in discussing "excusable neglect" said:

The general rule seems to be that "Excusable neglect" does not mean
gross negligence. It does not mean a willful disregard of the process
of the court, but refers to cases where there is a reasonable excuse for
failing to answer (citation omitted). It has been defined as that neglect
which might have been the act of a reasonably prudent person under
the same circumstances.'

The court noted that CPA section 55(b) is the same as former GA.

CODE ANN. § 110-404; and therefore the law on opening a default

before final judgment remains unchanged. 172

In Jordan v. Clark,73 the court of appeals affirmed the trial court's

denial of defendant's motion to open a default which had been taken

against him when he failed to answer the summons within the required

30 day period. The court held the denial proper where defendant's only

excuse for appearing late was that he had confused the service of
petition with service of pleadings in a companion case having a similar

caption.' 74 Georgia Highway Express Co. v. Do-All Chemical Co.7 5

reiterated the requirements necessary to open a default. Citing CPA

section 55(b) which requires that any showing to open a default "shall

be made under oath, shall set up a meritorious defense, shall offer to

171. Id. at 53, 162 S.E.2d at 796, citing Tradesmans Nat'l. Bank, Co. v. Cummings, 38 N.J.

Super. I, 118 A.2d 80, 82 (Super. Ct. 1955); First Nat. Ins. Co. v. Thain, 107 Ga. App. 100,

103, 129 S.E.2d 381, 383. See also Strickland v. Galloway, II Ga. App. 683, 143 S.E.2d 3

(1965), for additional citations.
172. Cf. Montgomery v. Dixon, 117 Ga. App. 736, 161 S.E.2d 899 (1968). See also Golden

Star, Inc. v. Broyles Ins. Agency, Inc., 118 Ga. App. 95, 162 S.E.2d 756 (1968). (Statute allowing

court to open default for excusable neglect only applies prior to final judgment).
173. 119 Ga. App. 18, 165 S.E;2d 922 (1969).

174. Id. at 19, 165 S.E.2d at 923, citing Brucker v. O'Conner, 115 Ga. 95, 96, 41 S.E. 245.

(If a party upon reading a writ, reaches the wrong conclusion, causing him to pay no attention

to the process and to fail to answer, his neglect is inexcusable and gross and the trial court has

no authority to open a default for reasons falling short of a reasonable excuse).
175. 118 Ga. App. 736, 165 S.E.2d 429 (1968).
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plead instanter, and announce ready to proceed with the trial," the
court of appeals held:

The defendant's motion to vacate states only that "defendant has a
good and meritorious defense to the declaration." No facts regarding
the defense are set forth, only this conclusion. All the facts set forth
relate to certain events which transpired and which form the ground
upon which the motion to vacate is based, i.e., excusable neglect. Thus
a condition precedent to opening the default was not met and the trial
judge had no discretion in the matter. 176

During the survey year the appellate courts reviewed in excess of
twenty-five cases 77 involving summary judgments. Under CPA section
56,178 a summary judgment is granted only if there is no genuine issue
of material fact and the moving party is entitled to prevail as a matter
of law.7 9 The basic application of CPA section 56 is identical to the
federal requirement. 8 0 The courts have held that on motion for
summary judgment the movant has the burden of showing the absence
of any genuine issue of material fact, and the opposing party is given
the benefit of all reasonable inferences that may be drawn from the
evidence.' 8' The movant may establish his contentions ". . . by proper
affidavits or other permitted evidence . . . and it is only when the
motion is thus supported that the adverse party has the duty to produce
evidence to show that there is an issue of fact."'82 In Passmore v.
Truman & Smith Institute, Inc. ,l when the appellee argued that the

176. Id. at 736, 165 S.E.2d at 429, citing Johnson v. Dockery, 222 Ga. 569, 150 S.E.2d 921
(1966); Blanch v. King, 202 Ga. 779, 44 S.E.2d 779 (1947); Pryor v. American Trust and Co.,
15 Ga. App. 822(2), 84 S.E. 312 (1915). See also Builtwell Homes, Inc. v. Davis, 118 Ga. App.
119, 162 S.E.2d 812 (1968).

177. See notes 145, 147 supra.
178. GA. CODE ANN. § 81A-156 (1967).
179. Dyer v. Lanier, 224 Ga. 371, 162 S.E.2d 340 (1968); Seaview Dev. Co., Inc. v. Galanti,

118 Ga. App. 378, 163 S.E.2d 845 (1968); San Frantello v. Sears, Roebuck and Co., Inc., 118
Ga. App. 205, 163 S.E.2d 256 (1968); Anderson v. Dep't. of Family and Children Services, 118
Ga. App. 318, 163 S.E.2d 328 (1968); Wood v. Piedmont Fed. Say. and Loan Assn. of DeKalb
Cty., 224 Ga. 422, 162 S.E.2d 319 (1968); Patterson v. Thomas, 118 Ga. App. 326, 163 S.E.2d
331 (1968); and McKnight v. Griffin, 118 Ga. App. 168, 162 S.E.2d 743 (1968).

180. "On motion for summary judgment burden is upon moving party to establish the lack
of a triable issue of fact and the right of judgment as a matter of law." Revlon, Inc. v. Regal
Pharmacy, Inc., 154 F.2d 20, speaking to the effect of the corresponding Federal Rule.

181. Boatright v. Padgett Motor Sales, Inc., 117 Ga. App. 578, 161 S.E.2d 402 (1968);
Peacock v. Adams, 118 Ga. App. 728, 165 S.E.2d 664 (1968); Shutley v. Hite, 118 Ga. App.

664, 165 S.E.2d 169 (1968); Malone v. Ottinger, 118 Ga. App. 778, 165 S.E.2d 660 (1968); and
Massey v. Nat'l. Homeowners Sales Serv. Corp., 225 Ga. 93, 165 S.E.2d 854 (1969).

182. Massey v. Nat'l Homeowners Sales Serv. Corp., 225 Ga. 93, 99, 165 S.E.2d 854, 859
(1969), citing GA. CODE ANN. § 81A-156(e) (1967).

183. 117 Ga. App. 620, 161 S.E.2d 323 (1968).
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appeal should not be considered because no transcript of the evidence

was included in the record and the depositions upon which the motion

for summary judgment was based were not introduced into evidence,
the court noted that it was not necessary that depositions be formally

introduced into evidence in order to be considered by a judge in passing

upon a motion for summary judgment or by an appellate court in

reviewing the trial judge's dispostion of the motion. CPA section

56(f) 84 provides for situations in which the party opposing the motion

cannot present by affidavit facts essential to justify his opposition. In

Shockley v. Zayre of Atlanta, Inc.,"5 a grant of summary judgment

was upheld when it appeared that the plaintiff had failed to request a

continuance in order to compel defendant to answer interrogatories.

The Georgia Civil Practice Act of 1966, as amended in 1967,
provides in section 56(h) for appeals from orders granting or denying

motions for summary judgment.'86 In construing the legislative history

of this provision the Georgia Supreme Court in Hill v. Willis'87 stated:

The Act of 1959, . . . expressly provided that a judgment denying a

summary judgment was not reviewable. Then the Appellate Practice
Act of 1965, . . . as the last expression of the legislature at that time,

permitted such a review. Now, however, the Civil Practice Act . . .
as amended by the act of 1967, . . . permits appeals from judgments

denying summary judgments only by direct appeal and only when
within ten days from such judgment the trial court certifies that such
judgment should be subject to review. "'

184. GA. CODEANN. § 81A-156(f)(1967).
185. 118 Ga. App. 672, 165 S.E.2d 179 (1968).

186. GA. CoDE ANN. § 81A-156(h) (1967):

An order granting summary judgment on any issue, or as to any party, shall be subject

to review by appeal; but an order denying summary judgment is not subject to review

by direct appeal or otherwise, unless within 10 days of the order of denial the trial judge

certifies that the order denying summary judgment as to any issue or as to any party

should be subject to review, in which case such order shall be subject to review by direct

appeal. (emphasis added).

Compare Ryder v. Schreeder, 224 Ga. 382, 162 S.E.2d 375 (1968), George v. Lee, 118 Ga. App.

302, 163 S.E.2d 262 (1968) (order granting summary judgment subject to review by appeal) and

Rubel Baking Co. v. Levitt, 118 Ga. App. 306, 163 S.E.2d 437 (1968), Colonial Stores, Inc. v.

Holt, 118 Ga. App. 826, 166 S.E.2d 30 (1968) (order denying summary judgment certified by

trial judge, reviewable by direct appeal) with Moulder v. Steel, 118 Ga. App. 87, 162 S.E.2d 785

(1968), Barber v. Baker, 118 Ga. App. 513, 164 S.E.2d 349 (1968), Zeesman v. Cordele Credit

Jewelry, Inc., 224 Ga. 732, 164 S.E.2d 729 (1968) (order denying motion for summary judgment

not certified by trial judge, not reviewable) and C & A Land Co. v. Wilson Constr. Corp., 117

Ga. App. 744, 161 S.E.2d 922 (1968) (order denying motion for summary judgment not timely

certified by trial court, not reviewable).

187. 224 Ga. 263, 161 S.E.2d 281 (1968).

188. Id. at 266, 161 S.E.2d at 284, citing Ga. Laws, 1966, p. 609, Ga. Laws, 1967, p. 220,

238, GA. CODE ANN. § 81A-156(h) (1967).
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In the case of McLeod v. Westmoreland,"' the court of appeals pointed
out that the CPA, being the last expression of legislative intent,
controls as to the appealability or reviewability of a motion for
summary judgment. This position is strengthened by the fact that the
1968 Act amending section I(A) of the Appellate Practice Act of
1965190 now provides: "Review of orders and judgments with respect
to motions for summary judgment shall be governed by Section 56(h),
as amended, of the Georgia Civil Practice Act, approved March 18,
1966, (citation omitted) as amended." Noting the above legislative and

judicial authority, the court of appeals in Young v. Reese"' held that
since there was no certificate by the trial judge that the order denying
summary judgment should be subject to review, the court cannot review
that order "by direct appeal or otherwise."

Section 60 of the CPA,'9 2 providing for relief from judgments, is
similar in subject-matter to the comparable federal rule.'93 However,
the CPA language is more related to former Georgia law on attacking
judgments than to Federal Rule 60.1" In Gilham v. Stamm and Co.,
Inc.-," a default judgment in a suit on account was set aside at the
insistence of an individual defendant, who was sued jointly with a
corporate defendant, when a sworn statement attached to the complaint
showed that items and services had been sold to the corporate
defendant only and that no claim existed against the individual
defendant. Likewise, in Beall v. Leitzsey Distributors, Inc.,"' when a
defendant moved to set aside the judgment, the court of appeals applied
CPA section 60(d)197 but did not set aside the judgment since all the
matters alleged by defendants in their motion "should have been
pleaded in the first suit, or main case." Twice within the survey year
the Georgia Court of Appeals refused to set aside a verdict against a
defendant when the alleged defects upon which his motion was based
were amendable defects which appeared on the face of the record or

189. 117 Ga. App. 659, 161 S.E.2d 335 (1968).
190. GA. CODE ANN. § 6-701(a) (Supp. 1968).
191. 118 Ga. App. 114, 162 S.E.2d 831 (1968).
192. GA. CODE ANN. § 81A-160 (1967).
193. FED. R. Civ. P. 60.
194. See editorial note, GA. CODE ANN. § 81A-160 (1967).
195. 117 Ga. App. 846, 162 S.E.2d 248 (1968).
196. 118 Ga. App. 297, 163 S.E.2d 349 (1968).
197. GA. CODE ANN. § 81A-160(d) (1967) provides that a motion to set aside must be

predicated upon the fact that some nonamendable defect exists which does not appear upon the
face of the record or pleadings.
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pleadings.'98 In Keith v. Bryam'1" the court commented upon section
60(d):

It is not sufficient that the complaint or other pleadings fail to state
a claim on which relief can be granted, but the pleadings must
affirmatively show that no claim in fact existed *2®

As to the difference in effect between motions to set aside [section
60(d)] and motions for a new trial [section 60(c)], the court of appeals
in Leiter v. Arnola"I stated:

Motions based on defects appearing on the face of the record are
properly denominated motions in arrest or to set aside judgments,
while motions based on matters not appearing on the face of the
record are in effect motions for new trial and are subject to all the
rules of law governing these motions.102

The Georgia Supreme Court held in Carroll v. Morrison203 that the
frauds for which a former judgment may be set aside are limited to
matters extrinsic and collateral to the issue in the former case; and the
court of appeals affirmed a vacated judgment for the defendants in
Cofield v. Johnson,2 stating that the trial judge's judgment must be
affirmed "Where, upon a hearing relating to the vaca*ting of a
judgment based upon facts not appearing on the face of the record, the
judgment is vacated upon 'evidence presented by both'
parties ...... 205 there being no transcript of the proceedings. On its
face CPA section 60 (h)20 states that the "law of the case" rule is
hereby abolished. However, there is doubt as to the effectiveness of this
rule in light of the holding by the Supreme Court of Georgia in Hill
v. Willis.207

198. City Dodge Inc. v. Atkins, 118 Ga. App. 676, 164 S.E.2d 864 (1968); Golden Star, Inc.
v. Broyles Ins. Agency, 118 Ga. App. 95, 162 S.E.2d 756 (1968).

199. 118 Ga. App. 364, 163 S.E.2d 753 (1968).
200. Id. at 365, 163 S.E.2d at 754 (citations omitted).
201. 118 Ga. App. 108, 163 S.E.2d 235 (1968).
202. Id. at 110, 163 S.E.2d at 236, quoting from Morgan v. Western Auto Supply Co., 102

Ga. App. 648, 650, 117 S.E.2d 253, 255 (1960), and Carolina Tree Serv. v. Cartledge, Inc., 96
Ga. App. 240, 99 S.E.2d 705 (1957).

203. 224 Ga. 277, 161 S.E.2d 269 (1968).
204. 118 Ga. App. 689, 165 S.E.2d 472 (1968).
205. Id.
206. GA. CODE ANN. § 81A-160(h) (1967).
207. ". . . the law of the case [in the present case] has been established by the judgment

denying the motion for new trial unappealed from. Accordingly, where a motion for a new trial
is filed and ruled upon by the trial court, whether right or wrong, it establishes the law of the
case until set aside or reversed." 224 Ga. 263, 268, 161 S.E.2d 281, 285 (1968). See also Beaird,
Practice and Procedure, supra note 8, at 188.
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In Warren v. Mann20
1 the trial court granted a new trial upon

defendant's motion solely on general grounds. The court of appeals
stated that it would not disturb the judgment granting the new trial
when there was no transcript of the evidence before it and nothing in
the pleadings or otherwise to show an abuse of discretion. Citing CPA
section 61, the court said:

The grant of a new trial is appropriate when it appears to the trial
judge that the refusal to take such action would be inconsistent with
substantial justice Y09

Other cases within the survey year served to crystallize the meaning of
the phrase "inconsistent with substantial justice '2 1  as it appears in
CPA section 61 relating to harmless error. Certain evidence or
testimony was excluded in the trial court in the case of Lawrence. v.
Harding2l' and Higgins v. D. and F. Electric Co.;2t2 but the Court of
Appeals of Georgia held that such exclusions, if in fact they were error,
were harmless error. In Perlis v. Horne213 there was an error in the
words used in a charge to the jury, i.e., the instruction was to the effect
that a preponderance of the testimony is required for a civil conviction.
The court of appeals restated a Georgia Supreme Court ruling that
"testimony" embraces all types of evidence,21 4 and commented:

This was "A verbal inaccuracy in a charge, resulting from a palpable
Islip of the tongue,' and which clearly could not have misled the
jury. 1'215

In a suit i' against a hospital for injuries sustained by a seventy-three
year old patient, who was suffering from bilateral pneumonia and
vertigo, when she fell over a vaporizer allegedly placed negligently at
the side of the bed, the trial court overruled plaintiff's motion for
summary judgment. Any possible error in so overruling was held to be

208. 117 Ga. App. 787, 161 S.E.2d 894 (1968).
209. Id. at 787, 161 S.E.2d at 895 (citations omitted).
210. These words are identical to the phrase which appears in the Federal Rules of Civil

Procedure, Rule 6 1.
211. 225 Ga. 148, 166 S.E.2d 336 (1969). In this case the error was harmless since the

evidence was offered to show a certain contention, to which the trial court had expressed
agreement.

212. 117 Ga. App. 687, 161 S.E.2d 331 (1968). The error was harmless because a verdict for
defendant was nevertheless demanded on the issue of liability.

213. 118 Ga. App. 511, 164 S.E.2d 281 (1968).
214. See Aldrick v. State, 220 Ga. 132, 137 S.E.2d 463 (1964).
215. 118 Ga. at 512, 164 S.E.2d at 282, citing numerous Georgia cases in support.
216. Clark v. Piedmont Hosp. Inc., 117 Ga. App. 875, 162 S.E.2d 468 (1968).
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harmless since evidence introduced at the trial authorized a verdict on
the same issue.

Section 6217 of the CPA provides for stay of proceedings to enforce

a judgment. In Berrie v. Baucknecht,1 8 an action by citizens-taxpayers
against a Board of Education and Superintendant of Schools, plaintiffs
sought to require the Board to have a public hearing on the proposed
location of a high school and to temporarily enjoin the holding of a

school bond election. The plaintiffs appealed from a judgment denying
the temporary injunction to prevent the election. Since such election
had been held at the time the appeal came before the Supreme Court

of Georgia, the court held that the question was therefore moot, and
that the court would not retain a case to decide an abstract question
"even though the appellants might derive some benefit in future
litigation from a favorable adjudication of the question. ' '1 9

PROVISIONAL AND FINAL REMEDIES AND SPECIAL PROCEEDINGS

Within the survey year no cases directly applied section 65, 2 but the

court of appeals did decide a case 21 in which the trial court granted
a temporary injunction when the petition prayed that defendant-
assignee of plaintiff's husband's furniture contract be restrained from
using harrassing tactics against plaintiff in an attempt to collect the
debt of her husband. The court of appeals held that the petition was
not for a declaratory judgment; thus the prayer for the injunction
would not be an interlocutory device until a decision on the merits of
the petition. The case therefore came within the Georgia Supreme
Court's exclusive jurisdiction.

GENERAL PROVISIONS

The Civil Practice Act applies "to all special statutory proceedings
except to the extent that such special statutory proceedings prescribe
specific rules of practice and procedure in conflict herewith. '222 Thus
it was held in Southeastern Fidelity Fire Insurance Co. v. State Farm223

that since the Declaratory Judgment Act 22
1 contains no special

217. GA. CODE ANN. § 81A-162 (1967).
218. 224 Ga. 432, 162 S.E.2d 317 (1968).
219. Id. at 433, 162 S.E.2d at 318 (citations omitted).
220. GA. CODE ANN. § 81A-165 (1967).
221. B-W Acceptance Corp. v. Calloway, 117 Ga. App. 572, 161 S.E.2d 388 (1968).
222. GA. CODE ANN. § 81A-181 (1967).
223. 118 Ga. App. 861, 165 S.E.2d 887 (1968).
224. GA. CODE ANN. tit. 110 (Rev. 1958).
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provisions for pleading, the test of what is needed to withstand a
motion to dismiss a petition for declaratory judgment is determined
under the CPA. Since petitioner was faced with an immediacy of choice
before rights might become fixed by rendition of judgments, the
allegations of the petition were sufficient to state a claim for
declaratory judgment upon which relief could be granted.


