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STATUTES

Four statutes of interest were enacted during the survey period. First,

an act' was passed for the purpose of preventing injury to person and
property from accidents resulting from damage to underground gas
pipes and facilities caused by blasting or excavating operations, by

providing a method whereby the location of underground gas pipes and
facilities will be made known to persons planning to engage in blasting
or excavating operations, so that proper precautions may be taken.

Second, an act2 was passed providing that a person serving with or
without compensation as a member, director, trustee or other officer

of any public, charitable or non-profit hospital, institution or

organization shall not be liable to any persons, firms or entities
receiving benefits from such hospital, institution, or organization unless
a loss complained of was caused by or contributed to by gross
negligence or willful and wanton misconduct.

Third, the General Assembly passed an act3 amending GA. CODE

ANN. § 105-1309 (Rev. 1968), to provide that the administrator or
executor of a decedent may sue for and recover for the benefit of the

next of kin the full value of the life of the decedent notwithstanding

dependency upon the said decedent for support.
Fourth, an act4 was passed relating in part to the liabilities of an

owner or custodian exercising care and control over any dog which

causes damage or injury to the person or property of another.

CASES

Of the cases reported during the survey period, the selected cases
appear to be the most interesting and present a general coverage of the
field of tort law.
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Slipping, Tripping and Falling

As usual, so-called "slipdown" cases comprise a substantial portion
of those decided, and involve hairsplitting distinctions worthy of
medieval theology.

In Ferry v. Collins,' plaintiff sued for personal injuries allegedly
sustained when she arrived at defendant's home, and at defendant's
suggestion entered defendant's home through the garage, immediately
slipping on a slippery substance on the floor and falling.

On defendant's motion for summary judgment as to liability,
plaintiff testified she did not know what caused her to slip down and
saw no slippery material on the smooth concrete floor.

In affirming the sustaining of defendant's motion for summary
judgment in a unanimous decision, the Court of Appeals rejected
plaintiff's contention that an issue of fact existed because of plaintiff's
testimony that immediately after she fell the defendant said to her: "I
shouldn't have told you to come in that way. I fell there once myself."
Noting defendant's testimony that the floor was clean and without any
oil or other substance on it, the court reasoned that such a statement
by the defendant, if in fact made, would not establish the presence of
a slippery substance, but would at best establish only that defendant
had fallen in the same place and leave the cause to pure speculation.

In McKnight v. Gu.ffin, the Court of Appeals unanimously affirmed
the granting of a motion for summary judgment filed on behalf of
defendant, a dentist, in an action brought by a patient who was injured
in the parking lot of the premises leased by defendant. The patient
tripped and fell while traversing a row of stepping stones leading from
the parking area to the front entrance.

The court noted the record showed plaintiff had used the stones on
a weekly basis for two or three months prior to the incident, and that
there was a solid path running along side the stones where persons
generally walked. Even if the defendant were negligent with regard to
the placement or condition of the stones, said the court, plaintiff
plainly had equal knowledge of this patent condition and therefore
could not recover.

In Townsend v. Central Parking, Inc.,7 a motion for summary
judgment for defendant parking garage was granted and affirmed in an
action brought by a patron of the garage for injuries she sustained in

5. 118 Ga. App. 460, 164 S.E.2d 235 (1968), cert. denied, Nov. 7, 1968.
6. 118 Ga. App. 168, 162 S.E.2d 743 (1968).
7. 118 Ga. App. 538, 164 S.E.2d 287 (1968).
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returning to her automobile by a "short-cut" rather than the main
aisle provided and in tripping over a four inch wooden divider of a kind
attached to the floor to facilitate the parking of cars.7

Plaintiff charged negligence in defendant's failing to provide notice
of the raised dividers, in failing to provide sufficient light, and in failing
to make the bumpers visible by markings. In reaching its decision, the
court emphasized plaintiff had used defendant's facilities before on
several occasions, the fact that the utilization of dividers in parking lots
of itself could not constitute negligence and the fact that upon the
evidence it appeared unnecessary for plaintiff to contend with the
markers in going to and from her car.

In Hartman v. Brady,' the Court of Appeals held the trial court
erred in overruling the general demurrer and motion for summary
judgment of defendant, plaintiffs employer, in an action for injuries
allegedly sustained by plaintiff upon tripping and falling upon allegedly
unsafe steps from the rear entrance of defendant's store.

In its opinion the court noted that the petition, construed against the
plaintiff in accordance with the former practice, showed she had just
carried two boxes down those steps before the fall in question occurred
on a third trip out. Thus the petition as well as the record on summary
judgment showed plaintiff had, or in the exercise of ordinary care
should have had, knowledge of the alleged unsafe condition.

In Wade v. Roberts,9 plaintiff alleged she was an invitee of
defendants, a husband and wife, and fell when loose gravel in the
driveway of their home shifted under her feet. Defendants' evidence
showed plaintiff had walked on the driveway in the same condition with
loose gravel on it on several prior occasions, including the day
preceding her fall.

The Court of Appeals, reversing the lower court's decision which
overruled defendants' motion for summary judgment, concluded that
plaintiff assumed any risk incident to walking thereon and was guilty
of such a lack of ordinary care for her own safety as to prevent a
recovery. In this connection the court observed that, while ordinarily,
knowledge of a defect is not necessarily knowledge of a danger inherent
in the defect, knowledge of loose gravel on a concrete driveway should
obviously be viewed as knowledge of a probable danger of slipping.

In Banks v. Colonial Stores, Inc.,10 plaintiff alleged she slipped and

8. 117 Ga. App. 828, 162 S.E.2d 246 (1968).
9. 118 Ga. App. 284, 163 S.E.2d 343 (1968).
10. 117 Ga. App. 581, 161 S.E.2d 366 (1968)
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fell on some string beans on the floor of defendant's grocery store,
which beans she had not seen as she walked along looking at the
display counters. The beans had allegedly lain there on the floor for
five minutes during which time an employee of defendant had been
engaged in stacking soft drinks at a spot eight to ten feet from the
beans and within easy sight of them.

The Court of Appeals rejected defendant's contention that the
petition was insufficient in not presenting a question of fact as to
whether the condition had existed for a sufficient length of time to
impute knowledge of its presence to defendant and held that the
petition stated a cause of action.

By way of dictum the court agreed that in a case where liability was
predicated solely on a duty to use reasonable care in inspecting and
keeping premises safe, an allegation that a foreign substance had
remained on the floor for five minutes would be insufficient.
Consideration of what involved a reasonable time for inspection was
not involved in the instant case, the court noted. Since the employee
was present and could easily have seen the substance, it was
unnecessary to make an allegation as to the length of time the
substance had been there.

In J.C. Penney Co. v. Knight." plaintiff sued for injuries sustained
on falling over a "kiddie-kar" which the evidence showed had been
displayed at a counter near the store entrance by defendant's employees
but from there moved by a child into the pathway of customers leaving
the store. It had remained there for "not more than five minutes" in
sight of one or more employees who had been instructed to remove any
merchandise which might get on the floor. Plaintiff came along, his
vision obscured for a distance of three feet ahead by packages, and fell
over the obstruction, his attention also having been momentarily
distracted by an employee's remark just as he reached it. The Court
of Appeals affirmed the overruling of defendant's motions for directed
verdict and for judgment non obstante verdicts.

Suits Against Owners and Occupiers of Land

Plaintiff, a thirteen-year old, sought recovery for injuries sustained
when he dived from the roof of a barbecue pit into a shallow swimming
pool in his defendant neighbor's yard.' The Court of Appeals, in
affirming the trial court's granting of defendant's motion for summary

I I. 119 Ga. App. 70, 166 S.E.2d 434 (1969), cert. denied, March 6, 1969.
12. Herring v. Hauck, 118 Ga. App. 623, 165 S.E.2d 198 (1968).
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judgment, stated it would not be necessary to determine whether the
plaintiff was guilty of such negligence as would bar his recovery as the
evidence showed without a dispute the defendant was not negligent. The
court was unanimous in its decision, although divided in its
interpretation of the Georgia Code . 3

In Herring v. R. L. Mathis Certified Dairy Co.," plaintiff's
fourteen-year old son drowned while on a Sunday School picnic on
lands owned by the defendant dairy. The defendant dairy solicited the
public to use its premises for advertising purposes. Named defendants
were the Mathis Dairy and R. Lloyd Mathis, II, its general manager,
Grant Park Baptist Church, and Mrs. Willeen Bourn, the Sunday
School Superintendent. Each of the four defendants filed a separate
motion to dismiss, and the trial judge sustained the motions of all but
the defendant dairy whose motion was overruled. The plaintiff appealed
from the judgments in favor of the three defendants, and the defendant
dairy appealed from the overruling of its motion to dismiss. The Court
of Appeals affirmed in part and reversed in part in a unanimous
decision holding that all of the motions of the several defendants to
dismiss should have been overruled.

The court stated that while the defendant church and its agent, Mrs.
ourn, may not have owed the deceased child, who was fourteen years,

four months old at the time of his death, the same degree of care that
would be due a much younger child, still it could not be said as a
matter of law that they owed him no duty whatsoever. The court stated
that while the boy should not be treated as a child of tender years, he
should be chargeable with such diligence as might fairly be expected
of the class and condition to which he belonged insofar as contributory
negligence is concerned. The court rejected the assumption of the risk
doctrine.

The defendant dairy contended that the deceased child was a mere

13. GA. CODE ANN. §§ 105-403 to 105409 (Rev. 1968). The majority in the Herring case
interpreted the above cited sections of the Georgia Code to mean that when land is put to a public
use the owner's liability will be limited but a use by the owner's friends and neighbors will not
allow the owner to claim protection under this part of the code. The majority stated: "As we
construe that section, one must permit the free use of his facilities or land by the public generally
or by a particular class of the public, such as Little Leaguers, Boy Scouts, etc., and permitting
free use by classes of individuals is not sufficient." Herring v. Hauck, 118 Ga. App. 623, 624,
165 S.E.2d 198, 199 (1968). One judge in concurring specially, preferred not to limit the statute's
application and said the reduced liability should apply when the owner permits "any person" free
use of the facilities. "There is not the stated condition [in the act] that the property must be
available to all members of the public." 118 Ga. App. at 626, 165 S.E.2d at 200.

14. 118 Ga. App. 132, 162 S.E.2d 863 (1968), a.'d in part, rev'd in part, 225 Ga. 67, 166
S.E.2d 89 (1969).
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licensee. Thus, the diary owed him the duty not to wilfully or wantonly
injure him; and, since there were no allegations of wilful or wanton
negligence on its part, the plaintiff was not entitled to recover. The
court rejected this contention and held that monetary consideration is
not essential to the relationship of owner or occupier and invitee since
common interest or mutual advantage is sufficient. The court held the
deceased to be an invitee.

The Court of Appeals further held that the defendant Mathis, being
vested with the authority of nianagement and control of the defendant
dairy's premises, owed a duty to the deceased child to see that the
premises were maintained in a safe condition.

The Supreme Court of Georgia granted certiorari in this case,' 5 and
affirmed the Court of Appeals in part and reversed it in part, holding
that statutory provisions"4 limited liability of the defendant dairy and
its general manager only for wilful and malicious failure to guard or
warn against a dangerous condition, use, structure, or activity, and that
the Court of Appeals erred in holding that the complaint stated a claim
against them under the allegation showing the deceased was an invitee.
Further, the Supreme Court stated that in the absence of a showing
that the deceased was a child of less than ordinary intelligence and
understanding for a boy his age, he should not be treated as a child of
tender years, and the defendant church and defendant Bourn would not
be liable for failure to exercise ordinary care in the supervision of the
deceased child; however, the defendant church and defendant Bourn
would be liable for wilful misconduct proximately causing injury to
plaintiff's deceased son.

The Supreme Court stated that the Civil Practice Act of 196611 has
eliminated issue pleading and substituted notice pleading, and ". . . A
motion to dismiss for failure to state a claim should not be granted
unless it appears to a certainty that plaintiff would be entitled to no
relief under any state of facts which could be proved in support of his
claim. If within the framework of the complaint, evidence may be
introduced which will sustain a grant of relief to the plaintiff, the
complaint is sufficient."'" The court held the petition in the instant case
to withstand the motions to dismiss because the issues of liability of
the defendants for wilful misconduct and want of ordinary capacity in
the decedent remained to be determined by further proceedings.

15. 225 Ga. 67, 166 S.E.2d 89 (1969).
16. GA. CODE ANN. §§ 105-403 to 105-409 (Rev. 1968).
17. GA. CODE ANN. § 81A-108(a) (Rev. 1967).
18. 225 Ga. at 70, 166 S.E.2d at93.
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In Shockley v. Zavre of Atlanta. Inc.," it was alleged that the
plaintiff was shopping in defendant's store when one Hillman attacked
her with a razor. Defendant's employee intervened and while she was
attempting to separate the two, Hillman cut the plaintiff on her arm.

The Court of Appeals stated: "In determining the question whether a

business proprietor exercised ordinary care to protect a business

invitee from dangerous conduct of others on the premises, the standard
is whether a reasonably prudent person at the time and in the

circumstances would have foreseen danger and what he reasonably
would have done to prevent injury..."10

The court further stated that while a business proprietor has a duty

to exercise ordinary care to protect persons on its premises as business

invitees from foreseeable danger of conduct of others, there is no

known authority holding that this duty of ordinary care requires the

proprietor to intervene to save a business invitee from an assault arising
from the assailant's personal malice toward the victim.

The granting of the defendant's motion for summary judgment by

the trial court was affirmed because the court held the evidence

presented in support of the motion showed no genuine issue that the

defendant failed to exercise ordinary care to prevent injuries from
reasonably foreseeable danger to the plaintiff as a business invitee.

Automobile Cases

Hieber v. Watt2 was a suit on behalf of a four-year-old boy against

the driver of a vehicle which struck him while he was crossing a public

street and against the driver's husband who allegedly furnished the
vehicle as a family purpose vehicle.

The evidence on a trial showed defendant wife, driving along an
Atlanta street in a drizzling rain, stopped on a hill and then observed

the minor plaintiff standing still by the curb on her left hand side facing
her. She approached the boy, holding her foot continuously on her

brake pedal and glancing at him occasionally. At the bottom of the
hill, which was 15 feet short of the plaintiff's position, defendant wife
was traveling 20 miles per hour.

As she approached, the boy either walked or ran suddenly into her
lane of traffic and stopped with his back turned toward her oncoming
vehicle. She applied her brakes and turned to her right and partially

19. 118 Ga. App. 672, 165 S.E.2d 179 (1968).
20. Id. at 672, 165 S.E.2d at 180.
21. 119 Ga. App. 5, 165 S.E.2d 899 (1969).
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off the road in an unsuccessful attempt to avoid him, but still hit him
while moving at about 15 miles per hour. The car's lights were not on,
nor did she sound the horn.

Defendant driver, a second grade school teacher, testified she did not
anticipate the minor plaintiff would do anything but stand at the curb.

After a verdict for defendants plaintiff appealed from the ensuing
judgment and the overruling of his motion for a new trial on both
general and special grounds.

In affirming a split decision, the Court of Appeals noted that under
Georgia law there can be no proper finding of common law negligence
on a defendant as a matter of law. Whether the child's sudden entry
into the street when the car was eight to ten feet from him produced
an emergency situation for defendant driver and whether her action in
seeking to avoid striking him amounted to ordinary care under the
circumstances were jury questions. Also, whether a driver otherwise
guilty of no negligent act actually seeing a child unattended at the side
of a road should anticipate the child might dart into the road and
guard against eventuality would not be decided by the court as a matter
of law. The court further rejected plaintiffs contention that the record
did not warrant a charge on the doctrine of emergency and that the
trial judge erred in giving a charge in that regard.

Chief Judge Felton, dissenting with evident dismay, argued that the
majority seems to treat the situation as if the defendant driver had not
actually seen the boy until he entered the street so that the matter might
properly be viewed as involving a "sudden, unforeseeable occurrence."
Defendant driver, he felt, supplied the first ingredient of her negligence
in testifying she didn't anticipate the child's possible entry into the
street and was further negligent in not slowing down more so as to
avert the mishap.

In Stephens v. Massey,22 the evidence on a trial in an action for
damage to plaintiff's truck was that after driving slowly in traffic
plaintiff stopped at a city intersection behind two other vehicles which
were stopped for a red light when his truck was struck from the rear
by a family-purpose automobile driven by the step-daughter of
defendant's decedent. The lower court entered judgment for the
plaintiff, and defendant on appeal contended the trial court erred in
refusing to charge the law of comparative negligence in view of the
step-daughter's testimony that plaintiff made a sudden stop without
giving a signal and had no brake lights.

22. 118 Ga. App. 376, 163 S.E.2d 849 (1968).

[Vol. 2 1



Noting the step-daughter was passing and admittedly saw the red
light, the Court of Appeals affirmed, ruling the evidence was
insufficient to warrant a finding of negligence on the part of plaintiff
proximately contributing to the collision, that rather a finding was
demanded that the collision would have occurred even if a signal had
been given.

In Wells v. Alderman 2 plaintiff obtained a judgment below for the
wrongful death of her husband struck down by defendant motorist
while crossing the street 40 to 50 feet from an intersection but at a
point, where the public normally crossed, though it was not marked as
a cross walk. Defendant, appealing the denial of his motion for a new
trial, complained of the trial judge's charge which stated that if the jury
should find that death was proximately caused by negligence of
defendant in failing to apply his brakes in time to avoid hitting
plaintiff's husband while he was walking in a cross walk, they should
find for plaintiff. The court also charged generally as to the duty of a
motorist to one crossing in an unmarked crosswalk.

In reversing, the Court of Appeals found these charges unsupported
by any evidence that decedent was in a cross walk, since under Georgia
law,24 unmarked crosswalks exist only at intersections. Recognition of
an unmarked crosswalk at a place merely because of frequent public
use, said the court, would in effect make the whole roadway a cross
walk.

In Turkett v. Central of Georgia RV. 25 plaintiff alleged he was
driving 20 miles per hour on a rainy night on a highway when he was
injured as his car struck an unlighted obstacle consisting of a sign
enclosed by a circular fence, which defendant had placed in the center
of the road, and which because of the slope of the road, was visible to
persons coming from plaintiff's direction for only ten feet.

In reversing the sustaining of defendant's general demurrer, the
Court of Appeals observed that a motorist upon the public highways
has a right to assume the road ahead of him is clear; that where he
has no knowledge of the obstruction, he will not be barred as a matter
of law as against one negligently obstructing the highway or street
solely because he operates his vehicle at such a speed that he cannot
stop within the distance illuminated by his headlights.

In Few v. Weekes. 2
1 plaintiff sued for personal injuries sustained

23. 117 Ga. App. 724, 162 S.E.2d 18 (1968).
24. GA. CODE ANN. § 68-1504(3) (Rev. 1967).

25. 117 Ga. App. 617, 161 S.E.2d 362 (1968).
26. 118 Ga. App. 190, 162 S.E.2d 884 (1968), cert. denied. Sept. 25, 1968.
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while riding as a passenger in a vehicle which left a public highway
while traveling 60 to 65 miles per hour immediately after the driver,
defendant's intestate, died suddenly from a coronary occlusion.

The Court of Appeals ruled 7 to 2 that the trial court erred in
sustaining defendant's motion for summary judgment. It noted
especially plaintiff's testimony that the deceased to his knowledge had
had two drinks of vodka a few hours before the mishap. It ruled that
whether the car left the road because of the driver's attack or his
intoxication and further whether the plaintiff assumed the risk or was
guilty of contributory negligence in riding with a driver whom he knew
had consumed two drinks were jury questions.

A partial dissent noted the deceased had no prior history of heart
trouble so that his attack was utterly unforeseeable and that deceased
was acting and driving normally just before his attack and was not
driving at an excessive rate of speed.

The dissenters felt deceased's manner of driving should be held as a
matter of law not to be the proximate cause of the accident, but that
rather the heart attack must be deemed an intervening cause.In Rogers v. Nance,27 plaintiff sued for property damage to his car
relying solely upon defendant's violation of certain statutory
provisions28 governing the. operation of vehicles on highways. The trial
court directed a verdict for the defendant, since the state had not
officially opened the section of Interstate 75 in question, and
consequently it was not a "highway" within the meaning of the
section.

In reversing in a unanimous decision, the Court of Appeals held that
whether a person driving on such an officially unopened section could
be liable for negligence per se in violating statutory laws governing the
operation of vehicles on highways depends on whether or not the
construction there has reached a point where an ordinarily prudent
person would be warranted in believing the highway was open to the
public and safe for travel. The court stated that it would not decide
this latter question as a matter of law in the instant case where there
was pavement on the road and a divider and no barricade at the
entrance to the section and where also there were people who had been
using it.

27. 117 Ga. App. 611, 161S. E.2d 437 (1968).
28. GA. CODE ANN. §§ 68-1626, 68-1635 (Rev. 1968).
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Suits Against Municipalities

In Allen v. Cit' of Macon," the Court of Appeals, in affirming
dismissal of a suit in which damages were sought for injuries allegedly
sustained through the negligence of a city hospital employee, ruled that
written notice by plaintiff's attorney to the claims manager of the
liability insurer on a city policy, followed by the claims manager's
reply that the matter was under investigation, failed to fulfill the
requirement of written notice to the governing body of a city" within
six months of the event in issue as prerequisite to filing suit.

In another case"' dealing with the same notice requirement32 the
Court of Appeals held a notice sufficient under the statute on behalf
of a claimant husband demanding payment for personal injuries did
not meet the statutory requirement as to the wife's claim for loss of
consortium. This notice by counsel, while containing information
otherwise sufficient for an investigation of the wife's damages, did not
show it was given on her behalf or in support of her claim.

The court affirmed a motion for summary judgment by defendant
city against the wife's subsequent suit for loss of consortium.

Suits Against Hospitals

In Clark v. Piedmont Hospital. Inc.3 3 the plaintiff, a 73-year old
woman, sued for damages for injuries sustained while a patient at the
defendant hospital. The petition alleged plaintiff's injuries were caused
by negligence of hospital employees in placing a vaporizer close to her
bed. The petition alleged that the plaintiff, when returning to her bed
after going to the bathroom, was burned when she placed her hand on
the side of the bed, which was hot, and fell and overturned the
vaporizer. The plaintiff, in addition to being an aged person, was
suffering with bilateral pneumonia vertigo. The negligence alleged in
plaintiff's petition consisted of carelessly and wrongfully placing the
vaporizer next to plaintiff's bed in such a manner as to create an
unreasonable risk of harm to a person in plaintiff's condition. The
plaintiff appealed from a verdict directed in favor of the defendant, and
the defendant cross appealed from orders overruling its general
demurrer and overruling its motion for summary judgment.

29. 118 Ga. App. 88, 162 S.E.2d 783 (1968), cert. denied, Sept. 24, 1968.
30. GA. CODE ANN. § 69-308 (Rev. 1968).
31. Campbell v. City of Atlanta, 117 Ga. App. 824, 162 S.E.2d 213 (1968).
32. GA. CODE ANN. § 69-308 (Rev. 1967).
33. 117 Ga. App. 875, 162 S.E.2d 468 (1968).
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The majority of the Court of Appeals rejected the purported defense
that there was no negligence on the part of the hospital because the
physician had ordered the vaporizer to be placed in the patient's room,
stating the fallacy of such contention was that the physician did not
specify where the vaporizer was to be placed. The majority also rejected
the contention that the plaintiff should be barred as a matter of law
because of her own contributory negligence. Two judges dissented,
giving as grounds therefor, that there was insufficient evidence to
support the allegation of plaintiff's petition that the defendant was
negligent in allowing hot water to accumulate on the plaintiff's bed,
which proof was a vital controlling link in the chain of events necessary
to make out the plaintifrs case.

Proximate Causation

In Mullis v. Chaika,3 4 plaintiff was standing in front of his
automobile at a service station owned by defendant Mullis, putting
water in his radiator when an agent of defendant Mullis handed a metal
can of gasoline without a top through the window of defendant
Brown's automobile, tilting the can so that gasoline spilled on
defendant Brown's lap; whereupon defendant Brown, who had her car
pointed with its motor running in plaintiffs direction, immediately lost
control of her automobile which struck plaintiff. Both defendants
contended that the negligence of the other was the superseding
independent cause of plaintiff's damage. The Court of Appeals, in
rejecting this contention, said in part: "In order that a party be held
liable for negligence, it is not necessary that he should have been able
to anticipate the particular consequences which ensued. It is sufficient,
if in ordinary prudence he might have foreseen that some injury would
result from his act or omission, or that consequences of a generally
injurious nature might result .'35

Wrongful Death

In Bolden v. Barnes 3 the plaintiff sued for the wrongful death of
her husband occasioned by the alleged negligence of defendant's
employee. The trial court refused to grant defendant's motion for
summary judgment, and the defendant appealed.

Plaintiff's deceased husband took his pickup truck to defendant's

34. 118 Ga. App. 11, 162 S.E.2d 448 (1968).
35. Id.
36. 117 Ga. App. 862, 162 S.E.2d 307 (1968), cert. denied, Sept. 24, 1968.
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place of business for repairs and, after disconnecting the truck's fuel
line, defendant's employee blew air through the gas line. Plaintiffs
husband removed the cap from the truck's gas tank; whereupon,
pressure in the gas tank caused gasoline from the tank to gush out
upon his face and body, causing him to step backwards against a hot
stove which ignited his clothing and body and caused severe burns
resulting in his death.

Plaintiff's petition alleged that the defendant permitted the truck to
remain in close proximity to a red hot stove after disconnecting the
truck's fuel lines; that the defendant's employee failed to warn
plaintiff's husband that he was blowing air through the fuel line and
failed to warn him of the potential danger of doing so; and that
defendant's employee, while watching the decedent, removed the cap
from the tank without warning him he had built up pressure in the tank
with an air hose.

The defendant admitted that his employee blew air into the line with
an air hose as decedent walked toward the back of the truck, but denied
that the employee saw plaintiffs husband as he removed the cap from
the tank. Defendant averred that he and his employee were guilty of
no negligence. The defendant further averred that the decedent knew air
had been squirted into the gas lines, that the truck tank contained
pressure, and that the decedent died of his own negligence and failure
to exercise ordinary care. The defendant and his employee testified that
they did not see the decedent try to remove the cap. The court held that
this being so, no duty arose to warn against it. The court stated that
it was not reasonably forseeable; and, therefore, no negligence on the
part of the defendant appeared.

The Court of Appeals held that the defendant's motion for summary
judgment should have been sustained and reversed the trial court.

In Smith v. McBride,7 the children of William Boyd McBride
brought an action for the wrongful death of their father, and the jury
returned a verdict in their favor in the sum of $25,000.00. The
defendants contended that the verdict was excessive as a matter of law
and insisted that the evidence did not support the verdict because, at
the time of his death, the deceased was a 73-year old retired male with
an annual income of less than $1,200. There was evidence that the
deceased rendered many services for his children and that he was in
good health for his age.

The Court of Appeals held that in determining "full value of the

37. 119 Ga. App. 94, 166 S. E.2d 407 (1969).
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life," the jury could consider not only the monetary value of the
father's services but was authorized to take into consideration the value
of services rendered by the father which were hardly capable of exact
proof. The court stated that the record did not reveal that the verdict
was the result of gross mistake, or undue bias and prejudice on the part
of the jury, and that the trial judge did not err in overruling the motion
for a new trial.

The court apparently rejected the theory that the "full measure of a
decedent's life" is his earning capacity multiplied by his life expectancy
reduced to its present cash value.

False Imprisonment and Malicious Prosecution

In SanFrantello v. Sears. Roebuck & Co.,3 the trial court granted
defendant's motion for summary judgment in a suit for false
imprisonment and malicious prosecution. The Court of Appeals, in a
unanimous decision, reversed the trial court, stating that the gravamen
of the action is the want of probable cause on the part of a person
instituting the prosecution, and in this case an issue of fact was
presented as to whether or not a reasonable, prudent man would have
made further investigation before prosecuting.

In Bailey v. Century Finance Co., 9 the defendant's agent was-told
at plaintiff's residence by an unidentified woman that plaintiff no
longer owned a mortgaged truck, whereupon the defendant's agent,
allegedly acting upon the advice of a justice of the peace, swore out a
criminal warrant against plaintiff for the offense of disposing of
mortgaged property. According to plaintiff, the mortgaged property, a
truck, was at the residence of the plaintiffs relative in an inoperative
condition. The Court of Appeals reversed the granting of defendant's
motion for summary judgment and held that malice may be inferred
from want of probable cause, and the mere fact that defendant's agent
acted on advice of counsel is not sufficient as a matter of law to show
that he acted with probable cause, although it may go to the mitigation
of damages.

In vasion of Privacy and Appropriation of Name

In McQueen v. Wilson,"0 plaintiff, who became famous by playing
the role of Prissie in the movie "Gone With the Wind, ' brought an

38. 118 Ga. App. 205, 163 S.E.2d 256 (1968).
39. 118 Ga. App. 90, 162 S.E.2d 835 (1968).
40. 117 Ga. App. 488, 161 S.E.2d 63 (1968).
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action in Fulton Superior Court for invasion of her right to privacy

and for damages for appropriation of her name. The evidence was

somewhat in conflict; however, the Court of Appeals held that the Civil

Court of Fulton County has no jurisdiction over an action for damages

for invasion of the right of privacy in the sense of trespass on or

intrusion into one's private life because that is an injury .to the person.

Further, the Court of Appeals held: "The Civil Court of Fulton

County may entertain an action for damages based on the

appropriation of the plaintiff's name, and the likeness created by the

plaintiff for her own professional and financial benefit for the financial

benefit of the defendants and without their consent."4

Fraud
In Lewis v. Alderman," plaintiff sued defendant in tort for fraud and

alleged that the plaintiff signed a contract of sale as purchaser with the

defendant Lewis to sell plaintiff a lot and construct a house on it; that

the defendant represented that he was a real estate salesman and was

familiar with the legal requirements of a contract of sale; that the

contract he had drawn was sufficient and adequate; and, that plaintiff

relied on defendant's assertions. The defendant later refused to sell on

the grounds that the contract was legally unenforceable. In the case at

hand, defendant alleged that the dismissal of a suit by the plaintiff for

specific performance proved such contention correct.
The Court of Appeals reversed the trial court's overruling of

defendant's general demurrer and stated: "Where no fiduciary

relationship exists, misrepresentations as to a question of law will not

constitute remedial fraud since everyone is presumed to know the law
'and therefore cannot in legal contemplation be deceived by erroneous

statements of law, and such representations are ordinarily regarded as

mere expressions of opinion."' 43 The court stated that both parties are

equally chargeable with knowledge of the law, and the fact that one

sells real estate raises no presumption that he is an expert in that field.

Miscellaneous
In Martin v. Martin,4 4 plaintiff, alleging he had been illegally

discharged from the Columbus Police Department, brought this action

against the local solicitor and an assistant solicitor, the police chief and

41. id. at 488, 161 S.E.2dat64.
42. 117 Ga. App. 855, 162 S.E.2d 440 (1968).
43. Id. at 856, 162 S.E.2d at 441.
44. 118 Ga. App. 192, 163 S.E.2d 254 (1968).
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five members of the Columbus Safety Board and alleged the following:
A hearing before the safety board on an appeal by plaintiff of his
suspension and discharge had been continued indefinitely without
reason at the special request of the defendants solicitors, who also upon
request of the police chief instructed the grand jury not to investigate
the police department for certain improprieties. The accumulated
willful acts on the part of the defendants violated constitutional rights
of plaintiff, denied his right to a speedy and impartial hearing and
subjected plaintiff to public ridicule, humiliation and torment.

In affirming the dismissal of the petition for failure to state a claim
upon which relief could be granted, the Court of Appeals noted there
was no claim for defamation or negligence or fraud or of the
intentional infliction of emotional distress. The complaint could be
construed, at best, as stating a claim for damages for the obstruction
of plaintiff's legal remedies, a valid claim in some jurisdictions.
However, the court observed, there is no cause of action where no
existing right has been violated, and thus merely compelling another to
avail himself of his legal remedy by litigating does not constitute a tort.
The court further observed mandamus was available to plaintiff to
compel the safety board to afford any hearing to which he was entitled.

In Craven v. Allen, 5 the Court of Appeals affirmed the granting of
a mistrial after the jury's verdict, found in favor of the plaintiff in the
amount of $10,000, against one defendant for $9,000 and against
another defendant for $1,000.

In holding the verdict illegal, the court noted nothing in the pleadings
suggested plaintiff sought other than a joint judgment against joint and
several tortfeasors, and that the common law rule against
apportionment of compensatory damages prevailed in Georgia."

Plaintiff brought an action to recover for personal injuries which
resulted from the explosion of a tank which the plaintiff was
attempting to weld at the defendant's request. 7 The plaintiff did not
know the-exact purpose for which the tank was used nor that it
contained an inflammable substance. Prior to welding, the plaintiff
sniffed the drain hole to determine if any fumes were inside and
attempted visual inspection. There was no warning printed on the tank.
The evidence showed that the defendant's manager represented that the
tank had been cleaned and was ready to weld. The trial court directed

45. 118 Ga. App. 462, 164 S.E.2d 358 (1968).
46. GA. CODE ANN. § 105-2011 (Rev. 1968), however, sanctions apportionment in cases

involving trespasses to property.
47. Seagraves v. ABCO Mfg. Co., 118 Ga. App. 414, 164 S.E.2d 242 (1968).
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a verdict for defendant, and plaintiff appealed. The Court of Appeals,
in reversing, held that where one relies on representations of another

and fails to take precautions for his own safety, he is not guilty of

contributory negligence if a reasonable man would have relied on the
representations under the circumstances. The court further held that the

owner of a chattel has a.duty to warn an independent contractor of any
latent danger unknown to the contractor and which could not be

discovered by him in the exercise of ordinary care.
In Wittke v. Horne's Enterprises, Inc.,4 Colonel Crank, manager of

defendant's motel, allowed three boys, including his son, to spend the

night at defendant's motel while he was on duty. During the course of

exploding firecrackers, about 50 yards from the motel office young

David Crank dropped a lighted cigarette into a test tube of powder held

by Lynn Wittke whereupon the powder exploded, causing injuries to

Lynn and David. The trial court granted the motion for summary
judgment and the Court of Appeals affirmed, holding that under the

facts Lynn Wittke was a social guest of Colonel Crank and that,

despite an alleged contract that the manager would take care of the

boys, his status could not be raised above the level of a licensee and,

as such, the duty owed to him by Colonel Crank was a warning of any

dangers concerning the premises and restraint from doing him any
willful harm.

48. 118 Ga. App. 211, 162 S.E.2d 898 (1968), cert. denied, Sept. 25, 1968.
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