
EQUITY

By MACK ALLEN PLAYER*

Since equity is an historical system of remedies, it crosses nearly
every boundary of substantive and procedural law. As such, numerous
cases before the Supreme Court of Georgia touch some corner of this
vast field. Given this prolific nature it would be impracticable as well
as unprofitable to note every case that had some contact with an
equitable principle. Furthermore, to examine in any critical manner the
substantive underpinnings of the noted cases is beyond the scope of this
article. Consequently, the substantive law will be left largely to the
appropriate experts, and the notes will attempt to highlight the
application of equitable principles.

To begin with, a number of cases during the survey period are
noteworthy, not because of the particular remedy being applied or
denied, but because they illustrate some basic concept of equitable
jurisprudence. These cases will be arranged under the heading "Basic
Principles." Other cases more finely illustrate the application of
equitable remedies. These cases will be grouped together and noted by
the relief sought.

I.

BASIC PRINCIPLES

A. The Party Seeking Relief from Equity Must Demonstrate a
Specific Harm.

One of the fundamental principles of equity is that the chancellor is
loathe to decide cases of abstract principle or theoretical right. The
party seeking his relief must point to some specific legal injury.' This
principle is illustrated by the case of Clark's Valdosta, Inc. v.
Valdosta.'

By way of background, Georgia has two Sunday closing statutes.
The older of the two, GA. CODE ANN. § 26-6905 (Rev. 1963),
provides, "Any person who shall pursue his business or the work of
his ordinary calling on the Lord's day, works of necessity or charity
only excepted, shall be guilty of a misdemeanor." The newer statute,
GA. CODE ANN. § 96-801 et seq. (Supp. 1968) regulates and prohibits
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the retail sale on Sunday of enumerated items and sets forth exceptions
and exemptions. GA. CODE ANN. § 96-805 (Supp. 1968) specifically
retains the older criminal statute.

In 1967 the Supreme Court of Georgia declared that GA. CODE
ANN. § 96-801 (Supp. 1968) and GA. CODE ANN. § 802 (Supp.
1968), the newer statute prohibiting the retail sale of enumerated items,
were unconstitutional. 3 It appears that the older statute, GA. CODE
ANN. § 26-6905 (Rev. 1953) generally prohibiting one from pursuing
his trade or calling on Sunday was not'affected by this decision.
Therefore, the decisions earlier the same year upholding the validity of
GA. CODE ANN. § 26-6905 (Rev. 1953) remain effective law.'

With this background in mind the Supreme Court affirmed a
dismissal of a complaint from a merchandising firm against a Valdosta
closing ordinance on the grounds that petitioner could show no harm
caused by the ordinance. The court reasoned that petitioner's activities
on Sunday were prohibited by GA. CODE ANN. § 26-6905 (Rev. 1953).
Therefore, petitioner could not show any harm caused by a city
ordinance which likewise prohibited merchandising on Sunday.

It does not appear from the opinion whether there was a finding that
petitioner's activities fell outside the many "works of necessity"
exceptions' to the statute. It seems that such a finding would be a
necessary prerequisite to a dismissal on the grounds stated. If
petitioner's activities were indeed, "works of necessity," his operations
would not fall within the general prohibitions of GA. CODE ANN. § 26-
6905 (Rev. 1953), and petitioner would find himself directly affected
by a local ordinance that forbade this particular merchandising
operation. If affected, the petitioner would have the standing to seek
the necessary injunctive relief.

B. Equity Acts Only When the Remedy Provided by Law Is
Inadequate.

Largely historic is the limitation on the chancellor requiring him to
withhold his relief when the remedies provided by the law are adequate.6

Three cases during the survey period, with widely differing facts,
illustrate this proposition.

3. Hughes v. Reynolds, 223 Ga. 727, 157 S.E.2d 745 (1967).
4. Zayre of Georgia, Inc. v. Atlanta, 276 F. Supp. 892 (N.D. Ga. 1967); Berta v. State, 223

Ga. 267, 154 S.E.2d 594 (1967).
5. GA. CODE ANN. § 26-6905 (Rev. 1953).
6. GA. CODE ANN. § 37-120 (Rev. 1962).
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Y. v. S.7 was an action by the mother of an illegitimate child seeking
a decree from the chancellor declaring the defendant to be the father
of the child. Pointing to GA. CODE ANN. § 74-301 et seq. (Rev. 1964),
the Supreme Court correctly recognized that bastardy and support
proceedings were available at law. With the legal remedies that would
acknowledge the father and his financial responsibility to the mother
and child, 8 equity could not and would not afford additional and
essentially unnecessary relief.

The second case9 arose when a subcontractor sought to enjoin the
State Highway Department from paying a prime contractor the
amount due under a highway construction contract. The plaintiff-
subcontractor apparently alleged that certain sums were due it from the
prime contractor and that the Highway Department should be
restrained from paying the prime contractor until the plaintiff received
his due from the contractor.

The Supreme Court reversed the granting of plaintiff's requested
relief on the basis that the plaintiff had an adequate remedy at law.

It appears from the opinion that a bond required of contractors was
posted.'" GA. CODE ANN. § 23-1708 (Rev. 1966) authorizes the
subcontractor to sue on this bond. There was nothing to indicate that
the bond would not satisfy the plaintiff's monetary claims against the
prime contractor, nor, as the court pointed out, was there any
allegation, such as insolvency of the prime contractor, that plaintiff
could not collect his money claim directly from the contractor.

The third case denying equitable relief because of an adequate legal
remedy is Thompson v. Harper Motor Lines, Inc." In this case
defendant caused a subpoena to be issued to plaintiff that required
plaintiff as a toxicologist for the State Crime Laboratory to appear
and produce certain official documents in her custody. Defendant
desired to use the documents in a pending civil action. Plaintiff asserted
that obedience to such an order violated governmental privileges under
GA. CODE ANN. § 38-1102 (Rev. 1954) and sought injunctive relief
from the order. The trial court denied plaintiff her relief and ordered
the production of the requested documents. The Supreme Court held

7. 224 Ga. 352, 162 S.E.2d 321 (1968).
8. GA. CODE ANN. § 74-303 (Rev. 1964) requires the father to secure child support and birth

expenses. GA. CODE ANN. § 74-202 (Rev. 1964) requires the father to support his illegitimate
children.

9. Fred Lothridge Co. v. Mercer, 225 Ga. 18, 165 S.E.2d 723 (1969).
10. GA. CODE ANN. § 23-1704 (Rev. 1966).
II. 225 Ga. 312, 168 S.E.2d 147 (1969).
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that the trial court had no equitable jurisdiction and thus affirmed the
denial of plaintiff's requested injunctive relief and reversed the order to
produce. The court, quoting GA. CODE ANN. § 55-103 (Rev. 1961)
indicated its reluctance to interfere with legal actions unless there is
some intervening equity or proper defense of which the party cannot
avail himself at law. Pointing to GA. CODE ANN. § 38-801 (Supp.
1968), which provides for the issuance, modification, and quashing of
subpoenas, the court held that both parties had an adequate legal
forum and remedy to resolve their differences and that extraordinary
chancery relief was inappropriate for either party.

C. Equity Aids the Vigilant, Not Those Who Slumber On Their
Rights.

This maxim, often known as laches, is illustrated by Hodges v.
Libbey.'2 Here, petitioners sought the cancellation for lack of delivery
of three deeds to separate tracts of land made in favor of the defendant.
The first deed was executed in 1932, the second in 1944, and the third
in 1947. All of these deeds were recorded in December, 1955, shortly
after the deaths of the grantors. As the heirs at law of the grantors,
plaintiffs and defendants allegedly held common possession of the land
in question, although none of the parties actually resided on the land.
Defendant demurred to the petition for rescission, asserting the defense
of laches. The trial court sustained the demurrer and dismissed the
complaint. The Supreme Court affirmed.

Earlier cases had disallowed the defense of laches where there was
actual possession. In 1966 Hillis v. Clark'3 held that a deed executed
in 1944 and recorded in 1956 could not be attacked and that, as a
matter of law, laches was a defense to the rescission action. A
comparison of the time lapses in the Hillis case and the Hodges case
indicated a similarity which would seem controlling. Yet, a distinction
can be drawn. In 1966 the Supreme Court also heard Reid v.
Wilkinson,'4 a case concerning laches and the cancellation of deeds.
Quoting from a 1957 case, 5 the Supreme Court stated the well
established rule that "Neither laches nor statutes of limitations will run
against one in peaceable possession of property under claim of
ownership for delay in resorting to a court of equity to establish his
rights."' 6 (emphasis added).

12. 224 Ga. 509, 162 S.E.2d 716 (1968).
13. 222 Ga. 604, 150 S.E.2d 922 (1966).
14. 222 Ga. 282, 149 S.E.2d 700 (1966).
15. Sutton v. McMillan, 213 Ga. 90, 97 S.E.2d 139 (1957).
16. Id. at 96. 97 S.E.2d at 143.

[Vol. 21!



EQUITY

Admittedly, the plaintiffs in Hodges did not occupy the land in
question, but they did allege a common possession with t&e defendant
under a claim of ownership. The Supreme Court did not explain why
Reid, holding laches inapplicable to a plaintiff in possession, would not
be controlling in the present case in testing the sufficiency of the
pleadings. It would seem, however, that the distinction between Hodges
and Reid (and its precedent cases) would be the lack of actual
possession in Hodges. 7

Nonetheless, in holding laches applicable as a matter of law the court
set forth again what has come to be the accepted test in Georgia. "To
constitute the defense of laches the delay must have been such as
practically to preclude the court from arriving at a safe conclusion as
to the truth of the matters in controversy . .. .,,.1 The court listed
the factors to consider in determining if a plaintiff has acted with
equitable promptness: (1) Duration of time, (2) Excuse for delay, (3)
Possibility of acting sooner, (4) Loss of evidence, (5) Party in
possession of the res.19

It is noteworthy that the court did not mention as a factor injury or
reliance by the defendant. Authorities are split as to whether injury by
the party asserting laches should be an element of the defense.20 Though
it would seem clear that injury or change of position could be a factor,
in Georgia it does not seem to be a necessary element.

D. Equity Follows the Law.

The short opinion of the Supreme Court in Consolidated Credit
Corp. of Dalton v. Short2' affirms the granting of injunctive relief and
with silent ease clears at least three restraining hurdles to its
jurisdiction; also, it perhaps indirectly establishes for Georgia a new
doctrine of tort law.

The defendant loan company allegedly was "molesting, harassing,
and threatening . . . plaintiff by telephone, letters and in person 22 in
an attempt to collect on a promissory note which plaintiff had signed
as a surety. Plaintiff was not seeking a declaration that she did not owe

17. Where laches has been disallowed there has always been actual possession. See Sutton v.
McMillan, 213 Ga. 90, 97 S.E.2d 139 (1957), and cases cited therein.

18. Hodges v. Libbey, 224 Ga. 509, 510, 162 S.E.2d 716, 717 (1968).
19. Id. at509, 162 S.E.2d at 716.
20. H. MCCLINTOCK, HANDBOOK OF THE PRINCIPLES OF EQUITY § 71 (2d ed. 1948); W.

WALSH, EQUITY § 102 (1930).
21. 224 Ga. 369, 162 S.E.2d 435 (1968).
22. Id.
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the amount, although she did deny the indebtedness, but was seeking
chancery protection from defendant's allegedly overzealous, extra-
judicial attempts at collection. The trial court granted the injunction.
The only question discussed on appeal was whether the complaint
stated a claim for which relief could be granted. The court, apparently
concentrating on the preciseness of the pleading and not on the tort or
equitable problems, stated that plaintiff had "set out a claim for the
relief sought. 23

The first problem silently hurdled by the court is perhaps very minor.
It arises from the wording of GA. CODE ANN. § 37-121 (Rev. 1962)
which states: "A diligent creditor shall not needlessly be interfered with
in prosecution of his legal remedies." It would appear that the "legal
remedies" referred to mean judicial remedies. As such, the court's
granting of the injunction did not act in derogation of the defendant's
rights under the Code. Even if extra-judicial attempts at collection are
classified as "legal remedies," when the attempts are harassing and
unreasonable, the intervention of the chancellor to protect the putative
debtor could not be classified as "needless" interference.

The basic problem in this case revolves around the maxim "Equity
follows the law," 2 which, incidentally, is said in Georgia to be the first
maxim of equity.? A necessary corollary to this maxim provides, "It
is, however, a prerequisite to the aid of a court of equity that some
right must already exist in favor of petitioner .... "26 Thus, to seek
equitable relief from the harassing tactics of the bill collector, the
petitioner should, according to the maxim, demonstrate that the bill
collector is violating some established and recognized legal rightY.2

Otherwise, equity would be leading the law and not following it.2

The problem presented is that up to this time Georgia courts have

23. Id.
24. "'Equity follows the law in the sense of obeying it, conforming to its general rules and

policy, whether contained in the common or in the statute law." 2 J. POMEROY, EQUITY

JURISPRUDENCE § 425, at 188 (5th ed. 1941); See GA. CODE ANN. § 37-103 (Rev. 1962).
25. Lewis v. Board of Educ., 183 Ga. 687, 189 S.E. 233 (1936).
26. Kirk v. Bray, 181 Ga. 814, 818, 184 S.E. 733, 736 (1935).
27. With our combined systems of law and equity this could be done by a court in a single

stroke, recognizing for the first time the legal right and at the same time the inadequacy of the
legal remedy necessitating equitable relief.

28. This is not unheard of however. The law of trusts and future interests is a testament to
equity recognizing and enforcing rights not recognized at law. The law of waste, likewise,
developed in differing patterns in the courts of law and equity. See C. LANGDELL, BRIEF SURVEY

OF EQUITY JURISDICTION 4 (2d ed. 1908). It is suggested that the exceptions are so numerous that
this well known limitation should not even be considered a true maxim. 2 J. POMEROY, EQUITY
JURISPRUDENCE § 427 (5th ed. 1941).
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not clearly recognized, defined, or described the right to be free from
overzealous debt collection. True, for more than sixty years Georgia
has broadly recognized the right of privacy which includes the "right
to be let alone. 2

1
9 However, it is far from clear just how far the "right

to be let alone" protects the debtor from badgering." Nevertheless, the
court in Consolidated Credit allowed the granting of equitable relief
without discussing the legal underpinnings upon which this equitable
relief should be based. Therefore, in recognizing the putative debtor's
right to enjoin the activities of the zealous creditor, the court must have
done one of two things. Either the court may have indirectly held that
when the bill collector steps beyond the door of propriety in his efforts
to secure extra-legal satisfaction, he has committed a legal wrong for
which the aggrieved debtor may secure legal as well as equitable relief;
or the court might have reasoned that, contrary to the established
maxim, equity need not follow the law and can, in instances like the
present, provide ad hoc equitable relief without a legal cause of action
being present. If the first is the holding of the court, it is distressing
that such a right would be recognized for the first time in Georgia
without providing guidelines for the future recognition and application
of the right. If the second is what the court intended, it would be
something of an unusual, if not a revolutionary, step for which
explanation would have been extremely helpful.

The last problem, and perhaps the most insignificant of the three
raised by this survey case is the historical feeling that the chancellor
should not intervene to protect purely personal rights." Although
Georgia courts have paid occasional lip service to this doctrine 32 it

does not seem to be integrated into our jurisprudence.3 Furthermore,

29. Pavesich v. New England Life Ins. Co., 122 Ga. 190, 213, 50 S.E. 68, 78 (1905); W.
PROSSER, LAW OF TORTS § 112 (3rd ed. 1964).

30. This is not to say that there are not a large number of cases in sister jurisdictions that
hold creditors liable when they purposely engage in a "pattern of harassment" that has the
intended effect of causing mental anguish to the debtor. "A creditor has and must have the right
to make reasonable action to pursue his debtor and collect his debt. But the right to pursue the
debtor is not a license to outrage the debtor." Guthridge v. Pen-Mod, Inc., 239 A.2d 709, 713
(1967); Norris v. Moskin Stores, 272 Ala. 174, 177, 132 So.2d 321, 323 (1961). See LaSalle
Extension Univ. v. Fogarty, 126 Neb. 457, 253 N.W. 424 (1934); Barnett v. Collection Serv. Co.,
214 Iowa 1303, 242 N.W. 25 (1932).

31..... "it is the rights of property, or rather rights in property, that equity interferes to
protect. A party is not entitled to a writ of injunction for a matter affecting his person..." G.
BISPHAM, PRINCIPLES OF EQUITY 377 (1 Ith ed. 1934); See Gee v. Pritichard, 36 Eng. Rep. 670
(Ch. 1818); Chappel v. Stewart, 82 Md. 323, 33 A. 542 (1896).

32. McFarlan v. Manget, 179 Ga. 17, 174 S.E. 712 (1934).
33. See Blanton v. Blanton, 163 Ga. 361, 136 S.E. 141 (1926); Stark v. Hamilton, 149 Ga.

227, 99 S.E. 861 (1919).
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the discarding of the distinction between personal and property rights
or the finding of property interests on the slightest pretext seems to be
the overwhelming trend in the courts of sister states .3  Apparently, with
the decision in the noted case the protection of personal rights by
injunction is so well accepted in Georgia that it needs no comment. No
doubt most would agree with this result.3 5

II.
INJUNCTIONS

A. Collection of Taxes.

During the survey period there were numerous attempts to use the
chancellor's injunctive power to block the collection of taxes. Three
cases were dismissed for failure of an adequate tender. The case of
Kiker v. Hefnet-6 affirmed the dismissal of plaintiffs' petition to enjoin
the collection of ad valorem taxes. The court pointed out that
plaintiffs' admittedly owed some tax for the year in question. Upon
admitting some tax to be due, there must be a tender of that amountY.3

In the absence of an allegation of such a tender the petition is subject
to dismissal.

In Maddox v. HilP8 the plaintiffs did allege a tender. However, it was
disclosed at a hearing on the amended complaint that at the time of
the filing of the first complaint the plaintiffs had not completed the
tender. On the grounds of an untimely tender the trial court dismissed
the bill and the Supreme Court affirmed. Apparently, tender of taxes
must come prior to the filing of the first action. Failure to do so cannot
be cured by a later tender, and such failure would thus be fatal to any
future equitable action.

The plaintiffs in Adcock v. Sutton 9 did make a tender prior to suit.

34. Annot., 174 A.L.R. 438, 442 (1948).
35. H. MCCLINTOCK, HANDBOOK OF THE PRINCIPLES OF EQUITY § 157 (2d ed. 1948); W.

DEFUNIAK, HANDBOOK OF MODERN EQUITY § 56 (2d ed. 1956).
36. 225 Ga. 511, 162 S.E.2d 731 (1968); See Hutchins v. Nash, 223 Ga. 874, 158 S.E.2d 924

(1968).
37. In Holloway v. DeVane, 212 Ga. 182, 91 S.E.2d 330 (1956), the court held that an

allegation of impossibility of tender because of the absence of a tax rate did not excuse the tender
of a "fair amount." In Freeman v. Keaton, 223 Ga. 505, 156 S.E.2d 347 (1967), the taxpayer
tendered the amount due the previous year and this was held invalid absent an allegation that
the same property was declared for taxes and the same rate was being applied. Absent such a
showing, the allegation of tendering a "lawful, fair and reasonable" amount was held nothing
more than a conclusion. Thus, not only must there be a tender of a "fair" amount, the amount
tendered must be fairly accurate, and there must be specific allegations so indicating.

38. 225 Ga. 147, 166 S.E.2d 354 (1969).
39. 224 Ga. 505, 162 S.E.2d 732 (1968).
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However, their tender was held improper. Plaintiffs made checks
payable to the county for an amount they admitted owing, but less than
that claimed by the Board of Assessors. Plaintiffs, however, entered on
the checks a notation "Paid in full." The checks were rejected by the
Board. The court held this was a conditional tender, and under the
authority of GA. CODE ANN. § 20-1105 (Rev. 1965), the court said a
tender to be valid must be unconditional." The court held that the
taxpayer has no right to demand that the amount tendered be received
in full satisfaction of the claim. To make such a demand is not a true
tender and would not satisfy this well established condition precedent
to the institution of an equitable action.

These cases seem consistent with the prior law on the subject and are
all based upon the maxim, "He who seeks equity must do equity."',

It seems harsh to bar forever a claimant from relief for his
procedural failure to tender properly the correct amount prior to the
filing of the first action. Such a technical requirement undoubtedly
"trips up" a large number of good faith claimants and would thus
seem inconsistent with the great flexibility thought to be the hallmark
of equitable jurisprudence. "Equity suffers no right to be without a
remedy."412 However, Georgia is particularly strict in demanding a
proper tender prior to suit.4 Therefore, unless there are grounds for
excuse, the party seeking equitable relief from his taxes must be
extremely careful to satisfy the technical tender requirements prior to
suit and to plead properly the tender.

Another mistake possibly fatal to equitable relief is the failure to
exhaust the administrative and legal remedies provided for review of
tax determinations. The case of Hawes v. Conner" is illustrative of this
point. Here, the trial court enjoined the State Revenue Commissioner
from raising the property valuations in Charlton County for the years
1967 and 1968. The Supreme Court reversed pointing out that if the
taxpayers were dissatisfied by the county tax assessment they had the
remedy of arbitration. 5 If they objected to the actions of the
Commissioner, judicial review was available." Failure to avail

40. See Kent v. Mayor of Alamo, 193 Ga. 445, 18 S.E.2d 769 (1942).
41. 2 J. POMEROY, EQUITY JURISPRUDENCE § 393, at 76(5th ed. 1941).
42. GA. CODE ANN. § 3-105 (Rev. 1962); ENCL. GA. LAW § 108.
43. Smith v. Brown, 220 Ga. 845, 142 S.E.2d 262 (1965) (recission of deed); Bower v. Certain-

Teed Prod. Corp., 216 Ga. 646, 119 S.E.2d 5 (1961) (injunction against sale under security deed);
Askey v. Carr, 81 Ga. 685, 8 S.E. 74 (1888) (specific performance).

44. 224 Ga. 567, 163 S.E.2d 724 (1968).
45. GA. CODE ANN. § 92-6912 (Rev. 1961).
46. GA. CODE ANN. § 92-8426.4 (Rev. 1961).
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themselves of these remedies apparently leaves them with no standing
to seek equitable relief. 7

The plaintiffs were successful in the case of Dobson v. Brown.18 Here,
petitioners alleging the unconstitutionality of the statutory authority 9

were able to enjoin the Chief Tax Assessor of Richmond County and
Augusta. Tender was once again a problem. Although plaintiffs paid
taxes from 1962, the year of the statutory enactment, through 1967,
they did not tender any taxes for the year in question. This would
normally be fatal to the injunctive effort. However, the court excused
the tender in this case because the plaintiffs were not seeking an
injunction against the collection per se, but were seeking a declaration
of the statute's unconstitutionality and an injunction against officials
acting under this statute. This is a questionable justification. The
ultimate goal of the taxpayer is, as the court recognized, the stopping
of the collection. A sounder ground is suggested by Pullman Co. v.
Suttles5° and National Linen Service Corp. v. Milledgeville." In these
cases tender was excused on the grounds that when the taxing statute
is unconstitutional, the collector has no right to collect any tax. As no
tax is due, no tender can be demanded.5 2

Another problem handled by the court was undue delay or laches.
The doctrine of laches has been applied to taxpayers who do not act
promptly in contesting a tax or assessment.0 However, the court in the
Dobson case indicated that though five years had passed since the
enactment, petitioner was not barred from attacking the statute. It
should be pointed out that petitioner was not seeking the recovery of
taxes for these past years, nor had the delay resulted in any particular
harm or prejudice to the taxing authority. The court noted that a
citizen is not likely to attack the legality of the entire system until he
is "spurred" to action by apparently excessive taxes.

One potential problem not mentioned by the court is GA. CODE
ANN. § 92-7901 (Rev. 1961), ostensibly prohibiting judicial
interference with taxes: "No replevin shall lie, nor any judicial
interference be had in any levy or distress for taxes under provisions
of this code, but the party injured shall be left to his proper remedy in

47. See 84 C.J.S. Taxation § 513 (1954); Forrester v. Pullman Co., 66 Ga. App. 745, 19
S.E.2d 330 (1942).

48. 225 Ga. 73, 166 S.E.2d 22 (1969).
49. Ga. Laws, 1962, pp. 3172-3180 held unconstitutional in the Dobson case.
50. 187 Ga. 217, 199 S.E. 821 (1938).
5I. 51 Ga. App. 167, 179 S.E. 837 (1935).
52. See 2 J. POMEROY, EQUITY JURISPRUDENCE § 393 (5th ed. 1941).
53. Kiker v. Worley, 223 Ga. 736, 157 S.E.2d 745 (1967).
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any court of law having jurisduction. ' ' 5
1 Another problem is the maxim

that equity will act only when the petitioner has no adequate remedy
at law. 5

Two other cases during the survey period enjoined the collection of
taxes on the grounds of unconstitutionality without mentioning the
problems of tender, exhaustion of administrative remedies, prohibition
of judicial interference, or the availability of legal remedies.5"

B. Administrative Action.

The case of Morningside-Lenox Park Ass'n v. State Highway
Dep't.5 7 illustrates an attempt by individuals to enjoin the Highway
Department from utilizing a selected route for construction of
Interstate 485. Plaintiffs, in an attempt to force the selection of an
alternate route, alleged that the Highway Department coerced the
appropriate local officials into approving the route, manipulated costs,
and selected the proposed route to satisfy private business interests. The
plaintiffs alleged destruction of their subdivision which they said was
contrary to the laws and policy of Georgia and the federal highway
program. The trial court dismissed the complaint, and the Supreme
Court affirmed.

When an administrative official is vested with discretion, the
chancellor will not interfere with this discretion unless the official acts
beyond his statutory or constitutional authority or acts in abuse of his
discretion.58 As the court correctly pointed out, the Highway

54. This is a restatement of what is said to be the general rule. See Dows v. Chicago, 79 U.S.
(11 Wall) 108 (1870). W. WALSH, EQUITY § 118 (1930). A similar federal statute is 26
U.S.C. § 7421 (1964).

55. GA. CODE ANN. § 92-7301 (Rev. 1961) provides a remedy by which a taxpayer may

secure a judicial determination of his objections to the tax. There are cases that hold that unless
this remedy is in some way inadequate, the taxpayer is not entitled to equitable relief. Whiddon

v. State Revenue Comm'n., 184 Ga. 453, 191 S.E. 438 (1937); Candler v. Gilbert, 180 Ga. 679,
180 S.E. 723 (1935).

56. Pharr Road Inv. Co. v. Atlanta, 224 Ga. 403, 162 S.E.2d 333 (1968); Richmond County
Business Ass'n v. Richmond County, 224 Ga. 854, 165 S.E.2d 293 (1968).

57. 224 Ga. 344, 161 S.E.2d 859 (1968).
58. Fay v. Miller, 183 F.2d 986 (D.C. Cir. 1950); Whatley v. Taylor County, 224 Ga. 669,

164 S.E.2d 121 (1968); Georgia Power Co. v. Georgia Pub. Serv. Comm'n, 211 Ga. 223, 85
S.E.2d 14 (1954); Holt v. Smith, 149 Ga. 48, 99 S.E.119 (1919). Federal suits often concern the

issue of sovereign immunity. See Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682
(1949). Whereas, at least in suits against the Georgia Highway Department immunity presents

no problem. GA. CODE ANN. § 95-1505 (Rev. 1958); State Highway Dep't. v. H. G. Hastings

Co., 187 Ga. 204, 199 S.E. 793 (1938). Nonetheless, sovereign immunity can be a problem in

other areas. See Maddox v. Coogler, 224 Ga. 806, 165 S.E.2d 158 (1968).
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Department has wide discretion to select routes59 and, while acting
within its discretion, is not subject to judicial interference.60

However, plaintiffs alleged abuse of discretion and set forth
particulars as to where the abuse occurred. The trial court and
Supreme Court agreed that the allegations were insufficient.
Admittedly, the presence of an equally feasible alternate route is no
grounds, in itself, for complaint. However, plaintiffs did not limit the
balance of their pleading to the conclusive "abuse of discretion," but
specified various elements of abuse including price manipulation,
service of private business interests and undue influence on local
governmental authorities. It would seem that if these allegations were
proved there would be a remediable abuse of official discretion.6 It is
painting with an exceedingly broad brush to characterize plaintiffs'
allegations of abuse of discretion as non-actionable conclusions.

In one case the court refused to interfere with administrative action
on the dubious grounds of sovereign immunity.62 Defendants, acting as
an agency of the state through the mineral leasing commission, were
negotiating a lease of exploitation rights to certain off-shore phosphate
resources belonging to the state. Plaintiffs, acting as a group of citizen-
taxpayers, succeeded in enjoining the leasing as an act beyond the
Commission's constitutional authority. The Supreme Court reversed,
dissolving the injunction, on the grounds that regardless of
constitutionality the Commission's activities were protected by
sovereign immunity. The court would thus seem to be holding that the
executive or administrator may act at his pleasure completely shielded
from judicial scrutiny.

The premises on which the court based its decision are logically
sound. Admittedly, the state is not subject to suit without its consent,
and a state may act only through its agents. Thus, when the agents are
acting within the scope of their authority, they, too, are protected from
suits relating to their official duties.

However, it is widely, if not universally accepted that when a public
official acts under a statute that is unconstitutional or acts outside the
scope of his statutory authority, he is acting ultra vires and is subject
to suit. 3 The courts of this state have recognized this principle by

59. Elberton S. Ry. v. State Highway Dep't., 211 Ga. 838, 89 S.E.2d 645 (1955).
60. Crump v. State Highway Dep't., 191 Ga. 130, 12 S.E.2d 310 (1940).
61. Piedmont Cotton Mills v. Georgia Ry. & Elec. Co., 131 Ga. 129, 62 S.E. 52 (1908);

Moore v. Atlanta, 70 Ga. 611 (1883).
62. Maddox v. Coogler, 224 Ga. 806, 165 S.E.2d 158 (1968).
63. Georgia R.R. & Banking Co. v. Redwine, 342 U.S. 299 (1952); Philadelphia Co. v.

Stimson, 223 U.S. 605 (1912); Ex parte Young, 209 U.S. 123 (1908); Philadelphia Life Ins. Co.
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stating, ". . . a suit to restrain a State official from executing an
unconstitutional statute in violation of the plaintiff's rights to his
irreparable injury is not a suit against the State . . .'4 If this were
not the rule it would be virtually impossible to attack the
constitutionality or legality of actions by the government. Since
Marbury v. Madison,6 5 this country has recognized the power of the
judiciary to review and check unconstitutional use of legislative or
executive power."6 As was stated in United States v. Lee, 7 "Courts of
Justice are established not only to decide upon controverted rights of
citizens as against each other, but also upon rights in controversy
between them and the government." 8

Perhaps it could be argued that petitioners did not have standing to
challenge the statute in that they could show no harm from the
threatened action. 9 But to place the cloak of sovereign immunity
around unconstitutional administrative action, and thus completely
deprive injured parties of a forum to protest their injuries, leaves us all
at the mercy of the administrator's whim.

C. Judicial Action.

The court in Kitchens v. Clay70 refused to use its equitable power to
set aside a judgment at law. The judgment under attack had been
secured by defendant against plaintiff on a promissory note. The
defense at the trial was forgery of the note. Plaintiff later unearthed
additional evidence of the forgery and desired to have the judgment

v. Commonwealth, 410 Pa. 571, 190 A.2d I11 (1963); Farley v. Graney, 146 W. Va. 22, 119
S.E.2d 833 (1960); 3 K. DAVIS, ADMINISTRATIVE LAW TREATISE § 24.01-24-03 (1958); Annot.,
43 A.L.R. 408 (1926).

64. Musgrove v. Georgia R.R. & Banking Co., 204 Ga. 139, 157, 49 S.E.2d 26, 36 (1948);
Fleisher v. Duncan, 195 Ga. 309, 24 S.E.2d 15 (1943); Holcombe v. Georgia Milk Producers
Confederation, 188 Ga. 358, 3 S.E.2d 705 (1939).

65. 5 U.S. (I Cranch) 137 (1803).
66. In Vitarelli v. Seaton, 359 U.S. 535 (1959), the court ordered the Secretary of Interior to

reinstate a federal employee. In Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952),
the court enjoined the President of the United States in his seizure of the steel mills as being
outside his statutory and constitutional authority. For additional cases, see 3 K. DAVIS.
ADMINISTRATIVE LAW TREATISE § 27.03 (1958).
67. 106 U.S. 196 (1882).
68. Id. at 220.
69. This, in fact, seems to be what worried this court and the court in Ramsey v. Hamilton,

181 Ga. 365, 182 S.E. 392 (1935) on which the court primarily relied. In both of these cases
citizens can show no immediate harm from the threatened action. The general standing of a
taxpayer to challenge governmental action, of course, has always been one of great controversy.
See Flast v. Cohen, 392 U.S. 83 (1968).

70. 224 Ga. 325, 161 S.E.2d 828 (1968).
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against him set aside so that he might "have a go" with his new
evidence. The plaintiff alleged, and correctly so, that equity has the
inherent power to set aside judgments that are tainted by fraud.7'
Plaintiff further alleged fraud in defendant's knowingly presenting a
forged note for collection.

In refusing to set aside the judgment, the court recognized that the
power to set aside judgments should be sparingly used and that not all
fraud warrants equitable action. If the issue of fraud was essentially
tried in the first action, the court normally will refuse to intervene.
This so-called intrinsic fraud is akin to the doctrine of res judicata and
thus recognizes the policy of a preference for ending litigation over the
individual need to present additional evidence on issues already
litigated. This is to be distinguished from so-called extrinsic fraud
where the fraud was not an issue in the first trial and related to the
method by which the judgment was secured, thus prohibiting plaintiff
from having a fair trial on the issues." In such cases it is deemed
proper for the chancellor to set aside the tainted judgment.

In the Kitchens case, the issue of plaintiff's liability under the note
and that of the forgery were completely litigated in the initial action.
All that plaintiff desired was a relitigation with more evidence
favorable to his cause. Absent an allegation that this additional
evidence was kept from the plaintiff by defendant's fraud, plaintiff had
not alleged a fraud that would spur the chancellor to the "drastic"
action of interfering with a legal judgment.

The case of New Orleans & N.E.R.R. v. Pioneer Plastics Corp.7

revolves around a dispute following a collision between a truck owned
and operated by Pioneer Plastics and a train owned by New Orleans
Railroad but operated by Southern Railway. New Orleans filed suit in
the civil and criminal court of DeKalb County alleging damage to its
train caused by Pioneer's negligence. Pioneer denied negligence and
asserted the negligence of the employees of Southern Railway in
operating the train. New Orleans' demurrer to the allegation of
Southern's negligence was sustained on the ground that such
negligence, if proved was not imputable to New Orleans. Thereafter,
Pioneer filed a damage action in the superior court of DeKalb County

71. GA. CODE ANN. § 81A-160(e) (Rev. 1967).
72. Poole v. McEntire, 209 Ga. 659, 75 S.E.2d 20 (1953); Thomason v. Thomason, 129 Ga.

440, 59 S.E. 236 (1907); Pearce v. Chastain, 3 Ga. 226 (1847).
73. United States v. Throckmorton, 98 U.S. 61, 66-69 (1878); N.Y. Life Ins. Co. v. Nashville

Trust Co., 178 Tenn. 437, 159 S.W.2d 81 (1942); See 19 GA. B.J. 233 (1956).
74. 224 Ga. 228, 161 S.E.2d 294 (1968).
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asserting the negligence of both New Orleans and Southern. Pioneer
also sought to enjoin the proceedings filed against it in the civil and
criminal court. The superior court granted the requested relief and New
Orleans appealed. The Supreme Court reversed.

The court recognized and quoted the following rule:

A plaintiff who institutes a suit in a county other than the one in
which he resides, for all the purposes of the defense of that suit,

submits himself to the jurisdiction of the courts of the county in which
the suit is pending; and if such suit is pending in a court of limited
jurisdiction, which for want of power can not afford full relief, the
defendant, by proper proceeding in the superior court of the county
where the suit was instituted may set up and have adjudicated as to
the nonresident plaintiff all matters necessary for his defense."

However, the court stated that Pioneer was not entitled to claim the
benefit of this "removal." First, the court held that the civil and
criminal court of DeKalb County had complete jurisdiction to resolve
the damage action between New Orleans and Pioneer. Pioneer was not
requesting any equitable relief against New Orleans that could come
from the superior court.7 6 In addition the court pointed out that
enjoining of the action in the civil and criminal court could not even
be justified on the grounds of avoiding multiplicity of suits.

D. Elections.

In Greenway v. Defee77 the court dismissed as moot the appeal from
a dismissal of a suit to restrain defendants from running as write-in
candidates for county treasurer. Defendants allegedly had not satisfied
the notice requirements of the Georgia Constitution.78 If the defendants
had in fact won the election and had done so in violation of the
constitution, the only thing that would make the appeal moot would
be a lack of power on the part of the chancellor to set aside an election.
Indeed, it was once thought beyond the power of a chancellor to
intercede in political questions." This reluctance to interfere was often
manifested in election cases by a declaration of mootness.8° However,

75. Id. at 231, 161 S.E.2d at 296.
76. GA. CODE ANN. § 37-101 (Rev. 1962) vests all equity jurisdiction in the superior court.
77. 225 Ga. 60, 165 S.E.2d 829 (1969).
78. Art. II, § 4, Para. I; GA. CODE ANN. § 2-1201a (Supp. 1968).
79. South v. Peters, 339 U.S. 276 (1950); Johnson v. Stevenson, 170 F.2d 108 (5th Cir. 1948);

Green v. Mills, 69 F. 852 (4th Cir. 1895); Fletcher v. Tuttle, 151 I11.41, 37 N.E. 683 (1894).
80. Mills v. Green, 159 U.S. 651 (1895); Bynum v. Burns, 379 F.2d .229 (8th Cir. 1967);

Richmond County Business Ass'n., Inc. v. Richmond County, 222 Ga. 772, 152 S.E.2d 738
(1966); Griffin v. Grantham, 220 Ga. 474, 139 S.E.2d 398 (1964).
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with the emerging cases in civil rights8  and legislative
reapportionment, 2 it does not appear that the courts still consider
themselves lacking the equitable power to enter the "political thicket."
Consequently, the "mootness" that was spawned from a reluctance to
protect political rights is no longer a viable concept. No longer should
mootness shield the improperly conducted election. If the outcome
places in issue the legality of the result,m it can be set aside."4

In light of these developments, cases such as Griffin v. Granthanig5
and Richmond Count) Business Ass'n Inc. v. Richmond County8

should possibly be re-examined.
However, in Albany v. Bond87 the court used its power to set aside

a referendum relating to sale of alcoholic beverages. The court held
that under GA. CODE ANN. § 58-1083 (Rev. 1965), when one
referendum on the subject is held, there may be no subsequent
referendums. Therefore, a second referendum was invalid and might be
set aside.

It is obvious that the setting aside of a referendum does not present
the numerous problems that arise when an election of a public official
is declared void." Thus, a chancellor would act with less hesitancy in
voiding a referendum than he would if called upon to cancel an election
to political office.

E. Zoning.

An injunction, enforcing a zoning ordinance was granted on behalf

81. Bell v. Southwell, 376 F.2d 659 (5th Cir. 1967); Hamer v. Campbell, 358 F.2d 215 (5th
Cir. 1966).

82. Avery v. Midland County, 390 U.S. 474 (1968); Reynolds v. Sims, 377 U.S. 533 (1964);
Wesberry v. Sanders, 376 U.S. 1 (1964); Baker v. Carr, 369 U.S. 186 (1962).

83. See Golden v. Zwickler, 394 U.S. 103 (1969).
84. Hadnott v. Amos, 394 U.S. 358 (1969). Of course there may be other factors the

chancellor may consider before he actually exercises this power, such as the extent of the
infringement and disruption caused by the voiding; Moore v. Oglivie, 393 U.S. 814 (1969). See
Bell v. SouthWell, 376 F.2d 659 (5th Cir. 1967).

85. 220 Ga. 474, 139 S.E.2d 398 (1964). Petition to enjoin certification of candiate for the
office of Commissioner of Roads and Revenues and to enjoin certain electors to vote was denied.
Appeal which followed election was declared moot.

86. 222 Ga. 772, 152 S.E.2d 738 (1966). Special referendum was held after prayer for
interlocutory injunction had been denied. On appeal from the judgment, held the question was
moot.

87. 224 Ga. 712, 164 S.E.2d 813 (1968).
88. Some of these problems would be necessity and expense of holding and supervising a

second election and depriving the winner of his post. The status of the office holder's acts between
the first and second election would be a "power vacuum" within the government pending the
second election.
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of Richmond County. 9 The ordinance prohibited trailer parks in areas
zoned for single family dwellings. The trial court found defendants to
be operating a trailer park within the terms of the ordinance and
enjoined them from keeping any trailers on the land in question.

The requiring of affirmative acts, along with the finding of facts
makes this order look much like a permanent injunction, 0 and
permanent injunctions based upon interlocutory hearings have been
held improper." Yet the Supreme Court affirmed the granting of the
injunction in Blacknion without facing this problem.

The problem of the use of the temporary injunction arises again in
the case of Burnham v. State Highway Dep't.12 In this case a
temporary injunction was secured by the State Highway Department
prohibiting the maintenance of a junk yard in violation of the'Junkyard
Control Act of 1967.93

In reversing, the Supreme Court correctly pointed out that before a
temporary or interlocutory injunction should be granted there must be
a showing that the denial of the injunction would work an irreparable
injury to the plaintiff or leave the plaintiff practically remediless in the
event the plaintiff should ultimately prevail upon the merits. 4

Furthermore, the extent of injury to the defendant caused by requiring
his immediate action prior to a decision on the merits must be
weighed.9  However, the trial court neglected to "balance the equities"
when it required the defendant to remove his junk cars. Such a
balancing would have shown that a delay until final hearing would do
very little harm to the plaintiff Highway Department whereas the
granting of a "mandatory"" injunction before the determination of the
substantive rights could require from the defendant considerable
expense and effort.

This case illustrates the difficulty one has in securing mandatory type

89. Blackmon v. Richmond County, 224 Ga. 387, 162 S.E.2d 436 (1968).
90. See Burnham v. State Highway Dep't., 224 Ga. 543, 549, 163 S.E.2d 698, 702 (1968).
91. Burnham v. State Highway Dep't., 224 Ga. 543, 163 S.E.2d 698 (1968); Hardy v.

Thomas, 208 Ga. 752, 69 S.E.2d 609 (1952).
92. 224 Ga. 543, 163 S.E.2d 698 (1968).
93. GA. CODE ANN. § 95-2701 et seq. (Supp. 1968).
94. Evrett v. Tabor, 119 Ga. 128,46 S.E. 72 (1903).
95. Stephens v. State Highway Dep't., 223 Ga. 713, 157 S.E.2d 751 (1967): Maddox v. Willis,

205 Ga. 596, 54 S.E.2d 632 (1949).
96. Before its repeal (for some purposes) by the Georgia Civil Practice Act, Ga. Laws, 1967,

p. 609 et. seq.. mandatory injunctions had been prohibited in their purest form by GA. CODE
ANN. § 55-1 10 (Rev. 1954). However, this prohibition was often avoided by wording decrees in
the negative. Waller v. State Highway Dep't., 218 Ga. 605, 129 S.E.2d 772 (1963); Nichols v.
Pirkle, 202 Ga. 372, 43 S.E.2d 306 (1947). See C. LANGDELL, BRIEF SURVEY OF EQUITABLE
JURISDICTION 36, 37 (2d ed. 1908).
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preliminary injunctions.97 However, it should not be impossible.
Unfortunately, the balance of the court's comments may make
mandatory inierlocutory relief impossible. The court pointed out that
the requiring of the affirmative acts took the appearance of a
permanent injunction, and permanent injunctions cannot be granted
following an interlocutory hearing.9"

It is true that a permanent injunction should not flow from an
interlocutory hearing. The interlocutory hearing is concerned with the
immediate threat of irreparable harm and not the merits which might
justify the granting of permanent relief. However, to characterize any
injunction demanding an affirmative action as "permanent" would, as
a practical matter, deny altogether temporary mandatory injunctions.
Such absolute, across the board prohibitions of this type of relief are
contrary to the weight of authority and, if actually applied, could work
considerable hardship.9

F. Nuisance- Trespass.

McFarland v. DeKatb County'tm involved a suit in which evidence
indicated that defendant county had collected surface water and
discharged this water upon plaintiffs land. Plaintiff sought to have this
activity enjoined as a trespass amounting to a nuisance. The trial court
instructed on the issue of damages, but failed to instruct the jury on
the issue of injunctive relief. The Supreme Court held that the failure
to instruct on this issue was error.

As a very general rule equity would not enjoin a trespass since the
plaintiff had an adequate remedy at law. 0' However, when the trespass
is repeated to the point of becoming a nuisance, equity will not hesitate
to act. °0 2

The holding in the McFarland case is in accord. Implicit in the
holding is the premise that if the jury accepted the fact that defendant
was collecting and discharging the water as alleged, plaintiff would be
entitled to injunctive relief. It appears that no special harm need be
shown or need there be a balancing of hardships. Once the plaintiff has

97. See H. MCCLINTOCK, HANDBOOK OF THE PRINCIPLES of Equity § 15 (2d ed. 1948).
98. Hardy v. Thomas, 208 Ga. 752, 69 S.E.2d 609 (1952).
99. Trautwein v. Moreno Mut. Irrigation Co., 22 F.2d 374 (9th Cir. 1927); Cooling v. Sec.

Trust Co., 29 Del. Ch. 286, 49 A.2d 121 (1946); 4 J. POMEROY, EQUITY JURISPRUDENCE § 1359a
(5th ed. 1941); H. McCLINTOCK, HANDBOOK OF PRINCIPLES OF EQUITY § 15 (2d ed. 1948).

100. 224 Ga. 618, 163 S.E.2d 827 (1968).
101. CHAFFE & RE, EQUITY 708 (1967).
102. Id.
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shown this collection and discharge of surface water, he appears
entitled to equitable relief. 03

III.

RESCISSION

Six cases concerning the equitable remedy of rescission are worthy
of note. The first is Dimmick v. Pullen"' 4 in which the court denied
relief because of plaintiff's failure to tender prior to the filing of the
suit. Plaintiff delivered to the defendant a promissory note for which
he received from the defendant all of the defendant's shares of capital
stock in the I.C. Dimmick Company and a promissory note of this
company for $5,000. Plaintiff, alleging fraud, brought suit to cancel his
promissory note. The trial court found that prior to the filing of the
suit for rescission of his note, plaintiff had not tendered to the
defendant the Dimmick Company stock and note, and held this failure
to be fatal to plaintiff's rescission action. The Supreme Court affirmed
under the authority of GA. CODE ANN. § 20-906 (Rev. 1965).

Even though it is generally accepted that actions at law to recover
objects or their value must be preceded by a completed tender, 05 courts
have generally excused a prior tender when the action is for equitable
relief. "In a suit in equity for rescission a plaintiff who has received
consideration commonly offers in his bill to restore the consideration,
and even in the absence of such offer, rescission may be properly
granted since the decree in such a suit will provide not simply for the
return by the defendant of what he has wrongfully acquired, but for
restoration of the consideration by the plaintiff."'0 6 Perhaps because of
GA. CODE ANN. § 20-406 (Rev. 1965) the Georgia courts have been
extremely strict in their tender requirements.0 7 Under the guise of "He

103. Mallard v. Pye, 215 Ga. 645, 112 S.E.2d 620 (1960); Cox v. Martin, 207 Ga. 442, 62
S.E.2d 164 (1950); Goldsmith v. Elsas, 53 Ga. 187 (1874).

104. 224 Ga. 452, 162 S.E.2d 427 (1968).
105. Thayer v. Turner, 49 Mass. 550 (1844); W. WALSH, EQUITY § 107 (1930); RESTATEMENT

OF RESTITUTION § 65-67 (1937); cf Kenalas v. H. V. Greene Co., 81 N.H. 426, 128 A. 335
(1925); Sisson, Potter & Co. v. Hill, 18 R.I. 212, 26 A. 196 (1893).

106. 5 WILLISTON, CONTRACTS § 1529 (Rev. ed. 1937); See W. WALSH, EQUITY 497 (1930);
RESTATEMENT OF CONTRACTS § 481 (1932); Ted Price Constr. Co. v. Cascade Natural Gas
Corp., 307 F.2d 741 (9th Cir. 1962); Masters v. Van Wart, 125 Me. 402, 134 A. 539 (1926). See
comment in this survey on Maddox v. Hill, 225 Ga. 147, 166 S.E.2d 354 (1969) concerning tender
in tax injunction suits.

107. A recent example of the strictness of this tender requirement is found in Smith v. Brown,
220 Ga. 845, 142 S.E.2d 262 (1965). Here the court denied rescission of a deed given for
consideration of providing care in the grantor's old age. The reason for the denial was the
plaintiff's failure to tender the fair value of the services actually performed by the defendants.
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who seeks equity must do equity" the courts have denied relief without
hearing to numberless plaintiffs failing to satisfy this simple
technicality. 08 Denying relief solely on the basis of such a technical rule
indeed seems inconsistent with the history and purposes of equitable
jurisprudence.

There are excuses for failure to tender such as waiver by the
defendant, 09 worthlessness of the subject matter,"0 and right of the
plaintiff to retain the subject matter."' However, potential plaintiffs
must be very sure that such an exception exists. Otherwise, the failure
to make a proper tender prior to suit will almost surely be fatal.

For the basic reason set forth above, rescission was denied in
Holcomb v. Approved Bancredit Corp."2 The court again relied
primarily on the maxim, "He who seeks equity must do equity." The
court gave a number of reasons why equity was not "done" by the
plaintiff. Plaintiff sought to cancel and enjoin suits upon two notes
without denying the indebtedness. The court seemed to imply that in
the absence of such an allegation, evidence of the debt could not be
cancelled. This holding seems consistent with the concept that equity
will not aid a person to escape his moral responsibilities." 3

Furthermore, the court refused to cancel a warranty deed since no
tender of the consideration* was made. Any tender made by plaintiff
was only to pay the amount shown to be due upon an accounting. This
was considered a conditional tender, and, as such, did not satisfy the
requirement that a tender precede a rescission." 4

Finally, the court pointed out that plaintiff failed to act promptly
to rescind and failed to offer to tender promptly upon discovery of the
alleged fraud. There is a general rule of promptness in rescinding.
Failure to'use the necessary promptness may be characterized,
according to the jurisdiction, as election, waiver, laches, estoppel or
ratification by silence." 5 Georgia courts have talked in terms of silence
constituting a waiver of the fraud."' Furthermore, GA. CODE

108. See Maddox v. Hill, 225 Ga. 147, 166 S.E.2d 354 (1969) (injunction against taxes);
Bower v. Certain-Teed Prod. Corp., 216 Ga. 646, 119 S.E.2d 5 (1961) (injunction against sale
under security deed); Askew v. Carr, 81 Ga. 685, 8 S.E. 74 (1888) (specific performance).

109. Wilson v. McAteer, 206 Ga. 835, 59 S.E.2d 252 (1950).
110. Kerr Glass Mfg. Co. v. Americus Grocery Co., 13 Ga. App. 512,79 S.E. 381 (1913).
Ill. Bankers Health & Life Ins. Co. v. Griffeth, 59 Ga. App. 740, I S.E.2d 771 (1939).
112. 225 Ga. 271, 167 S.E.2d 655 (1969).
113. Carmen v. Fox Film Corp., 269 F. 928 (2d Cir. 1920); Weegham v. Killefer, 215 F. 168

(S.D. Mich. 1914).
114. Straughan v. Brown, 223 Ga. 592, 157 S.E.2d 256 (1967).
115. Shappiro v. Goldberg, 192 U.S. 232 (1904); J. WADE, RESTITUTION 417 (2d ed. 1966).
116. Manning v. Willis, 193 Ga. 82, 17 S.E.2d 261 (1941); Pearce v. Borg Chewing-Gum Co.,

I I I Ga. 847, 36 S.E. 457 (1900); Oliver v. O'Kelley, 48 Ga. App. 762, 173 S.E. 232 (1934).
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ANN. § 29-906 (Rev. 1965) demands prompt tender. Though the facts
do not indicate the extent of the delay, the court was certainly correct
in demanding prompt action.

In Gaines v. Watts,"7 the complaint alleged that plaintiffs purchased
a "rooming house" from defendants. Plaintiffs paid $10,000 cash,

executed a note and security deed for $15,000, and assumed two
outstanding mortgages in the amount of $53,106.91. Plaintiffs alleged

that defendant misrepresented these premises as being licensed,
operated and occupied as a rooming house, and that the property was
worth $22,000 less than it would have been had defendant's

representations as to the* licensing and operation been true. Plaintiff

asked for rescission of the transaction, cancellation of the security
deed, and $12,000 additional damages.

Prior to the final hearing the defendant exercised his power of sale

under the security deed and purchased the rooming house for his own
benefit. Plaintiffs' amended complaint sought to have this sale set aside

and to enjoin defendant from collecting the rent or going on the
pre mises.

In reversing the trial court's dismissal the Supreme Court held that
the allegations of misrepresentation set forth a claim for fraud.
Although it was apparently argued that plaintiffs did not use

reasonable diligence in unearthing the misrepresentations, the court
held that this question was for the jury and could not be disposed of
in this case on a motion to dismiss.

The court did not discuss the issue of tender. Not only did plaintiffs

apparently not tender but they sought an injunction prohibiting the
defendant from taking possession or securing the rents. There is some

authority that a victim of fraud who receives real estate need not tender
back this real estate prior to filing suit for rescission."' However, given
the strictness of Georgia's tender requirement," 9 one might wonder why
the real estate or the documents of title, and the rents and profits from

this real estate, need not be tendered prior to the filing of the rescission
action.120

Also, the court failed to mention the fact that plaintiff prayed for

117. 224 Ga. 321, 161 S.E.2d830 (1968).
118. Coffee v. Newsom, 2 Ga. 442 (1847).
119. GA. CODE ANN. § 20-906 (Rev. 1965) states, "A contract may be rescinded at the

instance of the party defrauded, but in order to rescind he must promptly, upon discovery of the
fraud, restore or offer to restore to the other whatever he has received by virtue of the contract,
if it be of any value."

120. Manget v. Cunningham, 166 Ga. 71, 87, 142 S.E. 543, 551 (1928), (indication that such

tender is required).
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rescission and for damages. For historical reasons, the concurrent
granting of rescission and damages is a conceptual impossibility. A
plaintiff cannot rescind the transaction in equity, and at the same time
accept the finality of the transaction and recover damages at law.', So
inconsistent are damages and rescission that according to the doctrine
of election, the selection of one may preclude the later use of the other
in the same cause.' m Considerable authority would allow the joining of
inconsistent prayers, only requiring election before submission to the
jury.'2 However, there is authority in Georgia and elsewhere indicating
that the joinder of such inconsistent prayers would be fatal. The
election must be made before suit. 24

The liberality of pleading introduced by the Civil Practice Act would
seem to favor the joining of the prayers for alternative remedies. 2

However, in the noted case, the prayer did not seem to be alternative,
but cumulative. The question still remains whether a prayer for
damages and rescission is proper.

In the case of Durrence v. Durrence 6 the power of rescission was
used to cancel the deed of the plaintiff's brother executed by the
parties' father. Plaintiff alleged that the deed possessed by the brother
was acquired fraudulently and with knowledge of a prior deed made
in favor of the plaintiff but not recorded. The details of the fraud
perpetrated on the father were not apparent, but knowledge of the prior
deed and disappearance of plaintiff's deed by design of the defendant
were alleged and supported at trial by a large number of evidentiary
inferences. The jury's verdict was for the plaintiff. The Supreme Court
refused to overturn this verdict. It would seem that this rescission
action was used to cancel defendant's deed as a cloud on plaintiff's
prior title, rather than as fraud perpetrated on the common grantor.

King v. King'27 involved an action by a legatee to cancel a deed given

121. Timmerman v. Stanley, 123 Ga. 850, 51 S.E. 760 (1905); Bacon v. Moody, 117 Ga. 207,
43 S.E. 482 (1903), 5 A. CORBIN, CONTRACTS § 1219 (1964).

122. Baltimore American Ins. Co. v. Zimmerman, 127 Kan. 145, 272 P. 165 (1958); Deas v.
Jackson, 204 Ga. 134, 48 S.E.2d 878 (1948); Bd. of Educ. v. Day, 128 Ga. 156, 57 S.E. 359
(1907); Bacon v. Moody, 117 Ga. 207, 43 S.E. 482 (1903).

123. First Say. Bank & Trust Co. v. Greenleaf, 294 F. 467 (8th Cir. 1923), 5 A. CORBIN,

CONTRACTS § 1219 (1964).
124. Reilly v. Hopkins, 133 Wash. 421, 234 P. 13 (1925); Wolfe v. Southern R.R., 130 Ga.

251, 60 S.E. 569 (1908); Bankers Fidelity Life Ins. Co. v. Harrison, 104 Ga. App. 899, 123 S.E.2d
438 (1961). But cf Schneider v. Smith, 189 Ga. 704, 7 S.E.2d 76 (1940).

125. GA. CODE ANN. § 81A-108 (Rev. 1967); Bernstein v. United States, 256 F.2d 697 (10th
Cir. 1958).

126. 225 Ga. 620, 163 S.E.2d 740 (1968).
127. 225 Ga. 142, 166 S.E.2d 347 (1969).
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by an estate's executor to the wife of the executor. The trial court

dismissed the complaint. The Supreme Court reversed, holding that the

executor of an estate is a trustee and, as a trustee, is subject to the

historical control of the chancellor. When a trustee abuses his position,

the chancellor has the jurisdiction to correct the abuse. This is true even

though GA. CODE ANN. § 37403 (Rev. 1962) prohibits equity from

interfering with the normal administration of an estate. A remediable

abuse is committed if the trustee profits from the purchase of trust

assets. Such a profit is presumed when the trustee or his wife purchases

the trust assets. Such a sale is made voidable at the option of the

beneficiaries.'
Therefore, when the complaint sets forth such a purchase, coupled

with an allegation of insufficiency of price for the trust asset, a cause

of action has been clearly stated. The fact that the fiduciary may be

able to respond in damages is irrelevant because of the inherent power

of equity to rescind the voidable actions of fiduciaries. 29 Furthermore,
the court held that since equity jurisdiction had been established, it

could be retained to adjudicate the balance of claims against the

executor in an action similar to an accounting. This, too, was held not

to violate the noninterference policy between probate and equity.
This rule prohibiting the purchases of estate assets by the executor

was not applied in the case of Bloodworth v. Bloodworth. 30 Here, the

defendants served in a dual capacity. As brothers of the deceased they

were appointed by his will as executors. In addition, however, the

defendants were in a partnership with the deceased. The partnership

agreement provided that the personal representative would convey the

interest of any deceased partner to the surviving partners. Pursuant to

this partnership agreement, the defendants, acting as executors, sold to

themselves, acting as partners, the deceased's share of the partnership.

This sale was attacked by the mother of the defendants. The trial court

voided the sale, but the Supreme Court reversed. Though recognizing

the rule that an executor's purchase of estate assets is normally

voidable, the court recognized this case as one fitting into the basic

exception provided for an executor who has an individual interest in the
property.

131

The court noted there was no indication of unfairness, abuse of

128. See 2 REDFEARN, WILLS AND ADMINISTRATION IN GEORGIA § 321 (3rd ed. 1965).

129. Id.
130. 224 Ga. 717, 164 S.E.2d 823 (1968).

131. Anderson v. Miller, 212 Ga. 477, 94 S.E.2d 321 (1956). See 2 REDFEARN, WILLS AND

ADMINISTRATION IN GEORGIA § 321 (3rd ed. 1965).
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position, or inadequacy of consideration. Therefore, since the purchase
was authorized by the partnership agreement, the sale should be upheld.
Otherwise, as the court correctly noted, the defendants would be
"mouse-trapped" by their dual position of partners and executors.

I V.
REFORMATION

Two cases during the survey period deal with the reformation of
instruments. One case denies the relief while the second grants it.

In Cook v. Barfield"2 the court denied reformation. The suit was
filed by a real estate agent seeking to recover commissions for
producing a buyer ready, willing and able to purchase land on terms
set forth in the contract sought to be reformed. However, as the terms
of the contract relating to the payment of the purchase price were
unclear, plaintiff sought to reform the contract and remove the
vagueness. The written contract provided that the balance of the
purchase price of $11,000 would be paid in three equal installments.
Plaintiff alleged that the actual agreement was to require the purchaser
to pay in three equal annual installments, and the word "annual" was
omitted from the written instrument by a mutual mistake. Plaintiff
asked that the contract be reformed to correspond to the actual
agreement.'1 The petition was dismissed by the trial court for failure
to state a claim. The Supreme Court affirmed stating, "It is essential
that it be alleged 'how, in what manner and by whom the mistake was
committed, in order to lay the foundation for the introduction of such
evidence as would entitle the plaintiff to have the written contract
reformed.' 34 This strict requirement of showing "how and in what
manner" is consistent with past decisions in this state, 3

1 originating
from the dictum of a one hundred year old case. 36

132. 224 Ga. 355, 162 S.E.2d 417 (1968).
133. The underlying assumption that omission of the word "annual" left the contract

unenforceably vague might be contested. See the dissenting opinion in Bryant v. Clark, 163 Tex.
596, 358 S.W.2d 614 (1962) discussing omission of the word "equal".

134. Cook v. Barfield, 224 Ga. 355, 356, 162 S.E.2d 417,418 (1968).
135. Farmers Warehouse of Pelham, Inc. v. Collins, 220 Ga. 141, 137 S.E.2d 619 (1964);

Gould v. Glass, 120 Ga. 50, 47 S.E. 505 (1904).
136. Gamble v. Knott, 40 Ga. 199 (1869). Here the plaintiff was suing on a note following a

rental of a plantation to the defendant. The defendant introduced evidence of damages allegedly
suffered by breach of an unwritten agreement. The Supreme Court properly reversed, stating that
allowing of defendant to introduce evidence of damages suffered from breach of an unwritten
agreement without properly pleading a reformation was error. The dictum as to how reformation
should have been pleaded was soon incorporated into Georgia's law of reformation.
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The Georgia requirement of "how and in what manner" seems to

be at odds with the overwhelming weight of authority. 37 Reformation

is an equitable remedy designed to serve the ends of justice by giving

effect to the true intent of the parties when formalistic rules of law

would deny this justice. 3 ' All that is normally required to secure

reformation is a clear showing that the parties reached an agreement
which, due to mistake or fraud, is not reflected in the written
document.' 39

A reading of the noted authorities discloses no requirement that a

petitioner show "how and in what manner" the mistake occurred. The
requirement that a petitioner make such a showing may often be

impossible. It may be very clear that the document does not represent
the true agreement; however, pinpointing "how and in what manner"
the mistake was made may be unknown or difficult to prove. If the
intent and mistake are clear, it is difficult to justify retaining a

formalistic requirement that denies effect to the parties' intent.
The case granting reformation is William H. Benton Co. v. Irvindale

Dairies, Inc. 4" Here the parties agreed to the purchase and sale of a

tract of land with the price set at $45,000 per usable acre. Using a

137. Cook v. Barfield, 224 Ga. 355, 162 S.E.2d 417 (1968).

138. G. BISPHAM, PRINCIPLES OF EQUITY § 439 (tith ed. 1934).

139. RESTATEMENT OF CONTRACTS § 504 (1932).
"... Where both parties have identical intention as to the terms to be embodied in a

proposed written .. .contract .. .and a writing executed by them is materially at

variance with that intention, either party can get a degree that the writing shall be

reformed so that it shall express the intention of the parties.

3 A. CORBIN. CONTRACTS § 614 (1960).
"Reformation of a written instrument will be decreed when the words that it contains

do not correctly express the meaning that the parties agreed upon.

5 S. WILLISTON, LAW OF CONTRACTS § 1547 (Rev. ed. 1937).

"Where a written agreement is not in conformity with the actual intention of the parties

in a material matter, a court of equity will reform the writing in accordance with that

intention...-
3 J. POMEROY. EQUITY JURISPRUDENCE § 870, at 384 (5th ed. 1941).

"Reformation is appropriate, when an agreement has been made .. .as intended by

all parties interested, but in reducing such agreement or transactfon to writing, either

through the mistake commtn to both parties, or through the mistake of the plaintiff

accompanied by the fraudulent knowledge and procurement of the defendant, the

written instrument fails to express the real agreement or transaction."
The following cases set forth similar statements; National Presto Indus. v. United

States, 338 F.2d 99 (1964); Travelers Ins. Co. v. Bailey, 124 Vt. 114, 197 A.2d 813

(1964); Nash v. Kornblum, 12 N.Y.2d 42, 234 N.Y.S.2d 697 (Ct. App. 1962); Baldwin

v. Equitable Life Assurance Soc'y., 252 Iowa 639, 642-43, 108 N.W.2d 66, 68-70

(1961); Harley v. Magnolia Petroleum Co., 378 Ill. 19, 28-29, 37 N.E.2d 760, 765
(1941).

140. 224 Ga. 780, 164 S.E.2d 819 (1968).
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survey that was incorrect the parties assumed there were 8.312 usable
acres and set the purchase price accordingly at $374,000. In fact, there
were only eight usable acres. This suit was filed to make the amount
shown as the balance on the note and security deed correspond to the
agreed $45,000 per usable acre.

The trial court dismissed the petition. The Supreme Court reversed,
stating: "Where there is a mutual mistake as to the consideration to
be paid for land in the purchase thereof, and the written transaction
does not express what the parties intended, equity will reform the same
to speak the true intentions of the parties." 4'

Though the court did not mention the requirement of "how and in
what manner," it is clear that the mistake was caused by the erroneous
survey believed by the parties to be correct.

This opinion is in conformity with the latest Georgia law on the
subject of reforming land purchase price' and would seem to be in
agreement with authority from other jurisdictions.113

V.
SPECIFIC PERFORMANCE

A. Tender.
In Franklin v. Jordan44 defendant, as the owner, granted to one

Ackerman an option to purchase a tract of land. The option contract
was assignable, although it specifically stated that "such assignment or
transfer shall in no way release or relieve the purchaser from [his]
liability . . . ." The agreement provided that upon the exercise of the
option Ackerman would make an initial cash payment with the balance
of the purchase price being covered by the personal note of Ackerman.
Ackerman duly assigned this option contract to the plaintiff, and
plaintiff thereafter sought specific performance against the defendant.

Because of the power of the chancellor to mold his decree to require
necessary return performance, most jurisdictions are not particularly
strict in demanding a prior tender . 4 However, Georgia is quite strict
in demanding that plaintiff make a proper tender as a condition

141. Id. at781, 164 S.E.2d at 820.
142. Whittle v. Nottingham, 164 Ga. 155, 138 S.E. 62 (1927); Blaylock v. Hackel, 164 Ga.

257, 138 S.E. 333 (1927); cjf King Lumber Co. v. Cowart, 136 Ga. 739, 72 S.E. 37 (1911);
Georgia & Florida Dev. Co. v. Buck, 134 Ga. 674,68 S.E. 514 (1910).

143. Olvey v. Jones, 137 Tex. 639, 156 S.W.2d 977 (1941); Paine v. Upton, 87 N.Y. 327
(1882); 45 AM. JUR. Reformation § 39 (1943).

144. 224 Ga. 727, 164 S.E.2d 718 (1968).
145. See 5 A. CORBIN, CONTRACTS § H 75 (1964), and cases cited therein.
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precedent to the filing of the specific performance action.' To be a

proper tender, it must be in accordance with the plaintiff's obligations

under the contract. 47

In the Franklin case the plaintiff tendered his own promissory note

for the balance of the purchase price. The option contract, however,

clearly required Ackerman to deliver his note. Thus, the court held. it

to be an improper tender in the absence of a note signed or endorsed

by Ackerman.
The defendant, at the time of-the contract, was obviously relying on

Ackerman's honesty and solvency. The defendant had not contracted

to accept plaintiff as his debtor, and thus should not have been forced

to do so. However, this defect in tender could have been cured by the

issuance of a decree conditioned upon Ackerman properly pledging his

credit. Defendant would then have his bargained for exchange, and

additional litigation might have been avoided.

B. Fairness.

In Childs v. Lee' 8 plaintiff's motion for summary judgment was

denied on the ground that he had not submitted proof of the contract's

fairness.
GA. CODE ANN. § 37-805 (Rev. 1962) states, "Mere inadequacy of

price, though not sufficient to rescind a contract, may justify a court

in refusing to decree a specific performance; .... "

Although GA. CODE ANN. § 37-805 (Rev. 1962) could be

interpreted as a defense, the Georgia courts have treated fairness as an

element to be pleaded 49 and proved9 0 by the plaintiff seeking the

performance. Thus, although plaintiff apparently pleaded the fairness

of the consideration, on his motion for a summary judgment he

presented no concrete evidence of this fairness. This was held by the

court to be sufficient grounds to deny his motion.

146. Terry v. Keim, 122 Ga. 43, 49 S.E. 736 (1905); Askew v. Carr, 81 Ga. 685, 8 S.E. 74

(1888).
147. Blake v. Williams, 208 Ga. 353, 66 S.E.2d 829 (1951); Marsh v. Baird, 203 Ga. 819, 48

S.E.2d 529 (1948).
148. 224 Ga. 609, 163 S.E.2d 726 (1968).
149. Georgia Money Corp. v. Monteleone Apartments, Inc., 223 Ga. 418, 156 S.E.2d 39

(1967); Jenkins v. Evans, 202 Ga. 423, 43 S.E.2d 501 (1947).

150. Logan v. Logan, 223 Ga. 474, 156 S.E.2d 913 (1967); Payne v. Jones, 211 Ga. 322, 86

S.E.2d 3 (1955).
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C. Definiteness.

The contract in Brown v. Mitchell 5' described the land to be sold
as follows:

".. . all that tract of land lying . . . and being more particularly
described as follows: Being the north 100 acres, more or less of the
said Land Lot which 100 acres will be more fully described in a plat
of survey which is to be made at the expense of the purchaser
herein."

1 5
1

It was recognized by the court that to be specifically enforceable the
terms and subject matter of the contract must be clearly defined. The
court further recognized that the description of the "north 100 acres
of said Land Lot" was so patently vague that it provided no guidepost
by which the court could accurately compel performance. The
requirement of a plat to be added in the future added nothing to the
definiteness of the contract as it stood. Relief was denied.

D. Subject Matter.

1. Contract to Convey an Expectancy.

It appears that Traniell v. West 53 is the first Georgia case dealing
with this problem. As part of a divorce settlement plaintiff's decedent
and defendant entered into a contract, a provision of which required
defendant to convey to plaintiff's decedent certain property which
defendant would inherit upon the death of his father. After defendant's
father died, the administrator of the wife's estate sought to specifically
enforce this covenant. The court summarily dismissed this attempt with
the statement, "This court has held many times that an attempt to
convey a bare expectancy or possibility without present interest is
void."'5 4 (emphasis added).

In denying performance the court overlooked the essential nature of
this action. The issue is not the validity of a conveyance, but the
enforceability of a contract. Admittedly a deed attempting to convey
only a future interest is void.'55 However, unlike deeds, contracts based

151. 225 Ga. 115, 166 S.E.2d 571 (1969).
152. Id. at 117, 166 S.E.2d at 572.
153. 224 Ga. 365, 162 S.E.2d 353 (1968).
154. Id. at 366, 162 S.E.2d at 355.
155. Dailey v. Springfield, 144 Ga. 395, 87 S.E. 479 (1915). Here it might be argued that

such a conveyance could work an estoppel. Though not valid at the time executed, once defendant
acquires the property he has deeded, this interest will "'flow through" to the grantee. GA. CODE
ANN. § 29-111 (Rev. 1952); Dillard v. Brannan. 217 Ga. 179, 121 S.E.2d 768 (1961): II ENCL.
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upon a condition precedent are generally valid.' The Tranmmell case
involved such a contract. For valuable consideration defendant has
promised to act when his father dies. When that event does take place,
as it has here, the plaintiff should be able to enforce this promise. On
this basis, the overwhelming weight of authority allows and specifically
enforces the contract to convey an expectancy.'57 Without reason or
authority Georgia has taken a lonely stand.

2. Negative Contracts in Restraint of Trade.

The enforcement of these contracts is done by the. use of injunction,
and for that reason are often considered under that topic. However, as
the injunction is being used to enforce a contract, albeit a negative one,
it would seem proper to consider this as orders of specific performance.

Three cases are worthy of note. The first is Horne v. Peary"18 in
which the general principle is enunciated. A contract in general
restraint of trade is unenforceable unless it is ancillary to a lawful
employment contract involving some interest of the employer requiring
protection.'59 An independent covenant in restraint of trade with one
not a party to the employment contract, even if supported by
consideration, is invalid. 60

In Baxley v. Black'' the court upheld an injunction requiring the
compliance with a contract prohibiting defendant from engaging in the
commercial preparation of barbecue meats in a radius of ten miles
from plaintiff's business-for a period of one year. The defendant was
employed by plaintiff to prepare and sell plaintiff's barbecue.
Defendant was trained in a special and "secret" method of cutting and
preparation. Thus, the condition of Horne v. Peary62 that the contract
be ancillary to an employment contract protecting a valid interest of
the employer was well satisfied.

GA. LAW § 18. Therefore, even if this instrument is viewed as a conveyance it would be
superficial to assume that plaintiff has no interest now that defendant has actually acquired the
property.

156. Henderson v. Cochran, 213 Ga. 642, 100 S.E.2d 910 (1957); Dale's Shoe Store, Inc. v.
Dale, 104 Ga. App. 371, 121 S.E.2d 695 (1961); Cheeves v. Ayers, 43 Ga. App. 454, 159 S.E.
299 (1931).

157. "it is well established that a person expecting to receive property by will, distribution
or dissent may make a transfer of the expectancy to a third person, which will be valid and
enforceable in equity." Annot., 17 A.L.R. 597, 601 (1922). See also 4 J. POMEROY, EQUITY
JURISPRUDENCE § 1287 (5th ed. 1941); 3 A. CORBIN, CONTRACTS § 735 (1960).

158. 224 Ga. 849, 165 S.E.2d 125 (1968).
159. Id. at 850, 165 S.E.2d at 126.
160. Id.
161. 224 Ga. 456, 162 S.E.2d 389 (1968).
162. 224 Ga. 849, 165 S.E.2d 125 (1968).
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Defendant alleged that the restraint was unreasonable. Clearly
restraints are unlawful if they prohibit the practicin - of an occupation
for unreasonable lengths of time or in an unreasonably large
territory."6 The court ruled, however, that a one year limitation in a
ten mile radius was reasonably related to the interest plaintiff was

-rightfully protecting. The contract was enforced.
In Orkin Extermininating Co., Inc. v. Harris,6 4 a contract was

upheld prohibiting defendant from engaging in the pest control business
of calling on the customers of plaintiff for a period of two years in a
designated area of the state. Again the contract was ancillary to the
defendant's employment contract with plaintiff, and was apparently
considered reasonable in time and area.

The defendant asserted that plaintiff had breached various provisions
of the employment contract. Because of plaintiffs breach, defendant
asserted that he should be free from the negative restrictions. However,
in citing Orkin Exterminating Co., Inc. v. Gill65 and Mansfield v. B.
& W. Gas, Inc.,' the court concluded that the covenants were
independent and severable. Even if plaintiff had breached the
employment contract, "The covenant restricting the right of the
individual to work for a competitor would not be contingent on the
manner of termination but 'regardless of who was at fault' would be
valid and enforceable.' 67

These Orkin decisions on the severability of the non-competition
clause seem inconsistent with a past decision in Georgia 6 ' and with
those of the majority of sister jurisdictions. 6' To allow enforcement of
these provisions in spite of a breach by the plaintiff is contrary to the
doctrine of contract law concerning material breach'70 and the equitable
doctrine so often relied upon by the Georgia courts, "He who seeks
equity must do equity."' The mere fact that the draftsman made the

163. Griffin v. Vandegriff, 205 Ga. 288, 53 S.E.2d 345 (1949).
164. 224 Ga. 759, 164 S.E.2d 727 (1968).
165. 222 Ga. 760, 152 S.E.2d 411 (1966).
166. 222 Ga. 259, 149 S.E.2d 482 (1966).
167. Orkin Exterminating Co., Inc. v. Harris, 224 Ga. 759, 761, 164 S.E.2d 727, 729 (1968).

But see Spivey v. Getz Exterminators, Inc., 224 Ga. 427, 428, 162 S.E.2d 409, 410 (1968) where
the court discussed a breach of the employment contract by the plaintiff seeking enforcement of
negative covenants and concluded, "Since the evidence shows that the employer had riot breached
the employment contract, it could enforce the restrictive covenants thereof..." The inference
being that had plaintiff breached, there could be no enforcement of the negative employment
covenants.

168. Felton Beauty Supply Co. v. Levy, 198 Ga. 383, 31 S.E.2d 651 (1944).
169. 5 A. CORBIN, CONTRACTS § 1211 (1964); Annot., 155 A.L.R. 652 (1945).
170. 6 A. CORBIN, CONTRACTS § 1253 (1962).
171. GA. CODE ANN. § 37-104 (Rev. 1962); 5 A. CORBIN CONIRACTS § 1175 (1964).
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provisions severable would seem to make very little difference. The
inequitable conduct of the plaintiff is the same in breaching. Should he
now be allowed to seek equitable reflief? Or should plaintiff's .lack of
"clean hands" and failure to "do equity" bar his request for equitable
action? Furthermore, skillful draftsmen may now attempt to make all
clauses of contracts severable in order to avoid the consequences of the
legal and equitable doctrines that would have heretofore prohibited
their enforcing the contract after their material breach.

VI.
CONSTRUCTIVE TRUSTS-EQUITABLE OWNERSHIP

In Ryder v. Schreeder'1 the plaintiff was seeking a declaration that
she was the "equitable owner" of a piece of real estate to which
defendants held legal title. The basis of plaintiff's action stems from
an alleged oral gift from defendant, the mother of plaintiff, in March,
1957. Thereafter, plaintiff allegedly took possession of the premises,
treated them as her own and made various improvements. The stated
reason for defendant's not initially delivering legal title was the
financial insecurity of the plaintiff. After some years and some
negotiations, plaintiff agreed to pay her mother $2,000 for the land.
This agreement was never consummated and allegedly, under pressure
from defendants, plaintiff signed a contract for the purchase of the land
at a price much greater than the earlier agreed $2,000. This contract
was later abandoned by the parties when financing could not be
obtained. Thereafter, treating, plaintiff as a tenant, defendants made
formal demand for the property. Because of her poverty, plaintiff
alleged that she was unable to afford the bond necessary for her to
retain possession,' and thus her remedy at law was inadequate., The
trial court granted a summary judgment in favor of the defendants. The
Supreme Court reversed holding that there were sufficient factual issues
to make the summary judgment improper. Should it appear that
plaintiff was the donee of an oral gift which she acted upon in good
faith by taking possession and making improvements on the land, she
would be entitled to a declaration that defendants hold legal title in
constructive trust for the benefit of plaintiff.'

172. 224 Ga. 382, 162 S.E.2d 375 (1968).
173. See GA. CODE ANN. § 61-303 (Rev. 1966).
174. The remedy at law would probably be inadequate even if she did not allege this poverty.

Only equity would have the power to impose the constructive trust upon the defendants who
admittedly hold the legal title.

175. Sharpton v. Givens, 209 Ga. 868, 76 S.E.2d 806 (1953).
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It appears that plaintiff admitted the $2,000 liability and was willing
to pay defendants this amount. However, it did not appear that
plaintiff tendered this amount before instituting suit. The court did not
discuss the necessity of tender from one seeking the imposition of a
constructive trust. However, Georgia's strictness in this area makes it
a point not to be ignored by the practitioner.


