
ADMINISTRATIVE LAW

By JAMES M. THOMAS*

During the survey period which began June 1, 1967, and terminated

May 31, 1968, development of "administrative law" in Georgia was at the

lowest level in recent years. The General Assembly failed to significantly

amend the Georgia Administrative Procedure Act (hereinafter abbreviated

G.A.P.A.) 1 and significant case law was almost non-existent. There were,

however, legislative developments in the general administrative law field

which are of some importance and they will be discussed herein.

Although administrative law activity in Georgia during the survey period

has been almost nil, a contrary trend is true of the entire administrative

law field. As stated by Judge David W. Peck, of the New York Appellate

Division, "Undoubtedly the single most significant development of law,

and perhaps even of Government, during the past quarter of a century,

has been in the administrative law field .... ,,2 The average person is

affected much more directly and frequently by the administrative process

than by the judicial process, but administrative law affects numerous

aspects of our day to day life.3 Professor F. E. Cooper in his book STATE

ADMINISTRATIVE LAWV accurately states how state administrative agencies
affect the day to day life of the average American.

The personal privileges and property rights of most persons are
more frequently and vitally affected by the rules and orders of
state agencies than by the actions of federal agencies. Most lawyers,
too, are more often concerned with state than with federal ad-
ministrative proceedings. While matters before the federal agencies
are, in the main, handled by a comparatively small segment of the
bar (often specialists in the work of a single agency), almost every
general practitioner has occasion from time to time to appear
before state agencies.4

Even the briefest catalog of the principal agencies found in state
governments indicates the broad areas of governmental activity
committed to administrative control. [I]n most [other] states,
agencies are depended on for supervision and regulation of agri-
culture, (there may be five or ten agencies in this field), air pollu-
tion, banking, civil rights, civil service, conservation, corporations,
some aspects of divorce law, fair employment practices, fisheries,
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1. GA. CODE ANN. §3A-101 (Supp. 1967.).
2. Testimony before Special Subcommittee of the Committee on Rules, H.R., 84th

Cong., 2d Sess., under authority of H. Res. 462, page 26 (1956), as quoted in 1 K.
DAvis, ADMINISTRATIVE LAw TREATISE §1.02 (1958).

3. K. DAVIs, ADMINISTRATIVE LAW TREATISIE §1.02 (1958).
4. 1 F. COOPER, STATE ADMINISTRATIE LAw 1 (1st ed. 1965).
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highways, horse racing, insurance, labor, licensing . liquor con-
trol, mediation, occupational permits . . . . parole of prisoners,
professional licensing, public health, public utilities, public wel-
fare, railroads, revenue, securities, taxation, trucking, unemploy-
ment, unfair competition, veterans' affairs, water resources, work-
men's compensation, zoning, and literally dozens of other fields
of activity.5

LEGISLATION

The G.A.P.A. was amended but once during the survey period. The
amended section deals with publication of rule.6 Originally this section
of the Act made free copies of bulletins and compilations available to! the
heads of all departments, bureaus, agencies, commissions, and boards of
this State, and to all other persons at a price fixed by the Secretary of
State to cover publication and mailing costs. A 1967 amendment 7 extended
this service to members of the General Assembly, judges of the supreme
court and court of appeals, judges of the superior court and clerks of the
superior court. The 1968 amendment s merely extends this service to the
solicitor-generals of the superior courts by specifically providing them
free copies of the Official Compilation, Rules and Regulations of the State
of Georgia.

Of special interest to members of the ever expanding real estate field
was an Act 9 amending GA. CODE ANN. section 84-1404 (Rev. 1955) which
creates the Georgia Real Estate Commission and GA. CODE ANN. section
84-1409 (Supp. 1967) that sets qualifications of applicants for licenses to
act as real estate brokers or salesmen.

Prior to the Act1 0 the Governor appointed three persons to make up
the Georgia Real Estate Commission. Their terms ran simultaneously
for three years, with all three vacancies occurring at the same time, where-
upon the Governor in office would appoint three more. The amended
Act will provide that membership of the Commission shall continue as
heretofore provided until such time as three vacancies occur simultaneous-
ly. Then, the mechanics of the new provision for staggered terms become
applicable, to-wit: One member shall be appointed for a term of less than
one year ending on the last Friday in January following such appointment,
one member shall be appointed for a term of more than one year and less
than two years ending on the last Friday in the second succeeding January
following said appointment, and one member shall be appointed for a

5. Id. at 2.
6. GA. CODE ANN. §3A-107 (Supp. 1967).
7. Ga. Laws 1967, p. 893.
8. Ga. Laws 1968, p. 115.
9. Ga. Laws 1968, p. 277.

10. Id.
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term of more than two years and less than three years ending on the last
Friday in the third succeeding January following said appointment. As
each term ends the Governor shall appoint a successor for a term of three
years. A provision in the Act 1 ' provides for the approval of the Secretary
of State of the appointees and that the appointees be confirmed by the
Senate. One can readily see that this act reduces the absolute control of
the Governor over the Commission.

The Act 12 increased from 12 months to three years the time a person
must have had a salesman's license before he can be granted a broker's
license; however, a "grandfather clause" permits persons holding a sales-
man's license at the time of approval of this Act to be eligible to stand
the examination for a broker's license after holding a salesman's license
for twelve months and to be issued a broker's license if the examination
is passed satisfactorily. Under provisions of the new Act 15 the Commission
may adopt rules by which the completion of approved courses of instruc-
tion in an institution of higher learning may be substituted for the license
and experience requirements. As of the publication of this Survey no
such rules have been published. Legislation of this type follows the recent
trend of the Georgia legislature to increase educational or other require-
ments for licensees; some other areas affected in recent years are beauty
schools, beauticians and cosmetologists; 14 pest control operations; 15 medical
doctors; 16 attorneys-at-law; 17 barbers; 18 osteopaths; 19 and real estate brokers
or salesmen. 20

Of some political significance was the passage of an Act 2' creating the
State Department of Air Transportation, the same being under the direc-
tion of the State Board of Air Transportation. Such department has as
its administrative function the exclusive management, maintenance and
administration of all state-owned aircraft as well as lease, rental, charter,
purchase and operation of state aircraft for state personnel. Use of air-
craft is essential to effective conduct of many modern government depart-
ments. However, unchecked availability of aircraft to the executive de-
partment and the other governmental agencies could easily lead to abuse.
The author lauds this check on the use of State aircraft. Four of the
nine members of the Board must come from the legislature, giving the
people an indirect hand in control of this essential luxury.

11. Id.
12. Id.
13. Id.
14. Ga. Laws 1966, p. 195.
15. Ga. Laws 1966, p. 171.
16. Ga. Laws 1966, p. 232.
17. Ga. Laws 1966, p. 274.
18. Ga. Laws 1966, p. 312; Ga. Laws 1968, p. 421.
19. Ga. Laws 1966, p. 346.
20. Ga. Laws 1965, p. 629. This Act required applicants for salesman's and broker's li-

censes to be graduates of an accredited high school or its equivalent.
21. Ga. Laws 1968, p. 130.
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The 1968 General Assembly of Georgia saw fit to exhaustively revise
the State Game and Fish Commission Act.22 Space herein does not permit
a detailed description of the Act. For the most part it deals with substan-
tive laws regarding fishing and the taking of game. The Act continued
to expand the control of the State over all types of activity concerning
wildlife; this enactment goes so far as to declare that to hunt, to fish, to
capture, to kill, to possess or to transport wildlife is a privilege to be
exercised only in accordance with the law granting such privilege.2 3 The
Act deals in part with the Game and Fish Commission by providing for
the inter-Commission election of a Vice-Chairman and Secretary in addi-
tion to the already authorized Chairman.2 4 The ceiling on the salary of
the Director was raised to $17,500 and such director was authorized to
establish ranks and ratings of wildlife rangers.

Counsel for the commercial fishing industry will be interested in the
Act 25 which changes the license fees for commercial fishing boats, changes
dates for opening and closing the tidal waters for shrimping and crabbing
with power drawn nets, and gives the State Game and Fish Commission
greater control over commercial shrimping and crabbing in Georgia.

The Georgia Agricultural Commodities Promotion Act of 196126 was
extensively amended by the legislature in 1968.27 The amendment repeals
the old manner of giving notices and holding hearings by the Commission
and provides that marketing orders and amendments of the Commission
shall be promulgated in accordance with the "rule making" procedure
of the G.A.P.A.2 8 The Commissions within the State Department of Agri-
culture directly affected by the G.A.P.A. notice and hearing requirements
are: Agricultural Commodity Commissions for Milk, Eggs, Peanuts, Sweet
Potatoes, Peaches, Tobacco, Apples and Cotton. The most recent amend-
ment also fixes the powers, duties, authority and responsibility of each
such Commission as well as the qualifications of members of each.2 9

GA. CODE ANN. sections 34-1010 and 34-1514 (Supp. 1967) relating to
Presidential electors were amended3 0 by the General Assembly to provide
that any political party or body seeking to have the names of their candi-
dates for the office of presidential elector placed upon the ballot through
nomination petitions shall not be required to compile a separate petition
for each candidate for such office, but shall compile petitions listing the
entire slate of candidates of such party or body for the office of presidential

22. Ga. Laws 1968, p. 497.
23. Id. at 501.
24. Id. at 504.
25. Ga. Laws 1968, p. 202.
26. Ga. Laws 1961, p. 301.
27. Ga. Laws 1968, p. 398.
28. GA. CODE ANN. §3A-101 (Supp. 1967).
29. Ga. Laws 1968, p. 398.
30. Ga. Laws 1968, p. 257.
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elector. The slate of candidates for presidential electors that receives the

highest number of votes cast shall be elected.
For the purpose of encouraging the development and promotion of the

North Georgia mountain area, the General Assembly passed two Acts3l

creating the North Georgia Mountains Commission and the North Georgia

Mountains Authority. Also the Lake Lanier Islands Development Author-

ity was amended3 2 to give that body broader powers.

CASES

The two administrative law cases3 3 decided during the survey period

are reaffirmations of rules previously decided by the Georgia appellate

courts. The case of Parker v. Davidson3 4 involved a petition for injunc-

tion by an employee of the State Game and Fish Commission to enjoin

members of the Commission from "proceeding to collect from" the plain-

tiff a sum of money allegedly paid to her as a "retroactive" pay increase.

The Supreme Court of Georgia assumed that the members of the Com-

mission had merely requested her to pay back the money, for there was no

allegation that any threat was made by the defendants to discharge the

plaintiff from her employment or to take any other punitive action to

compel payment if she failed to pay back the money voluntarily. Plaintiff's

petition shows at most apprehension of injury on the part of the plaintiff

without any overt act that would work irreparable injury if not enjoined.

Plaintiff failed to show that she would not have a complete, adequate and

certain remedy at law by asserting a legal defense she may have against the

recovery of the sum in any suit at law which might be brought by the

defendants, thus no need for equitable relief was shown.

A classic case in the administrative process is presented in Booth v.

Ware County Board of Education.35 Here T. W. Booth and others brought

a petition in equity seeking to temporarily restrain and permanently en-

join the Ware County Board of Education, the Secretary and the Superin-

tendent of Ware County Schools from performing certain acts including

the purchase of land for construction of a junior high school, the changing

of pupils' school assignments, compliance with a desegregation plan, com-

pliance with a resolution giving assurance that the Board would comply

31. Ga. Laws 1968, p. 291, 297.
32. Ga. Laws 1968, p. 1132.
33. Wall v. Youmans, 223 Ga. 191, 154 S.E.2d 191 (1967), was reported during the survey

period, but was included and very adequately discussed in the last Survey issue.
Figueroa, Administrative Law, Annual Survey of Georgia Law, 19 MRcEa L. REV.
1, 6 (1968).

34. 223 Ga. 672, 157 S.E.2d 489 (1967).
35. 223 Ga. 211, 154 S.E.2d 234 (1967); see also 223 Ga. 583, 157 S.E.2d 469 (1967). Carter

v. Board of Education of Richmond County, 221 Ga. 775, 147 S.E.2d 315 (1966)
presented a similar issue and is discussed in Figueroa, Administrative Law, Annual
Survey of Georgia Law, 19 MERCER L. REV. 1, 7 (1968).
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with the Civil Rights Act of 196436 or from doing any act cutting off the
operation and maintenance of the described schools. Defendant's general
demurrer to the petition was sustained and the plaintiff appealed.

The Supreme Court of 'Georgia said that where a petition seeks to enjoin
a county school board from taking some action, not in itself a violation of
law or such a gross abuse of discretion as to be its equivalent, equity
will not interfere if the petitioners have failed to exhaust their statutory
remedies or have failed to show that such legal remedies are insufficient to
grant adequate relief.37 The court went on to state that the petitioners
should have sought relief by requesting a hearing before the School Board or
otherwise as part of the exhaustion of their statutory and administrative
remedies.

36. 42 U.S.C. §1971 et. seg. (1964).
37. Booth v. Ware County Board of Education, 223 Ga. 211, 154 S.E.2d 234 (1967);

Bedingfield v. Parkerson, 212 Ga. 754, 94 S.E.2d 714 (1956).


