
RECENT DECISIONS
CONSTITUTIONAL LAW-SCHOOL DESEGREGATION

-GEOGRAPHICAL ZONING SUPERIMPOSED
BY FREE CHOICE

The school desegreation plan of Duval County, Florida was one of
geographical zoning superimposed by free choice. This meant that zones
were drawn around each school, and the children were to attend the school
in their zone. However, students were assigned to or freely permitted to
transfer to schools wherein members of their race were in the majority.
As a result of this scheme, after four years of court-ordered desegregation,
137 Negroes, .0045 percent of all Negro students, attended predominantly
white schools. No whites attended Negro schools.' Therefore, in Board
v. Braxton, the Fifth Circuit Court of Appeals upheld as constitutionally
valid, an order of the District Judge stating:

The defendants shall on request permit any student to transfer
from a school where students of his race are a majority to any
other school within the system where students of his race are a
minority, and they may assign students on such basis.2

In response to the Board's objection that the decree was contrary to the
law in that it affirmatively imposed racial discrimination as the criterion
for transfer, the court said that in some situations there is no way of
undoing the effects of past discrimination except by taking race into
account.

It was obvious to the court that the Duval County scheme actually
resulted in re-segregation, rather than in desegregation as the law required.
By ruling that minority to majority transfers will no longer be permitted,
whereas majority to minority ones will be allowed, the court has added
another step in the ladder toward total desegregation of the public school
systems. However, the justification of the insertion of this step remains to be
ascertained.

The school desegregation problem has become the most pronounced
constitutional issue confronting our courts today. The basis of all school
desegregation litigation appears to be the momentous Brown3 decision,
which overturned the "separate but equal" 4 doctrine, as it applied to edu-
cational facilities. The second Brown case required school boards to take
affirmative steps toward establishing a unitary school system in which
racial discrimination would be eliminated. 5 The school boards began their

1. Board v. Braxton, 402 F.2d 900, 904 (5th Cir. 1968).
2. Id. at 903.
3. Brown v. Board of Education, 347 U.S. 483 (1954).
4. See Plessy v. Ferguson, 163 U.S. 537 (1896) and Cuirning v. Board of Education,

175 U.S. 528 (1899).
5. Brown v. Board of Education, 349 U.S. 294 (1955).
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attempt to meet the requirements of the Brown case with free choice,6 or
assignment by ability and achievement without regard to race.7 The school
boards learned, however, that the courts would not delay in invalidating
a plan that did not accomplish its designed end.8 The most popular type
of plan during this period was the "free choice" plan, and it may still
be used if it accomplishes total desegregation. The courts have merely held
that such a plan is not an end in itself, but a tool to accomplish an end.9

Where freedom of choice has failed, school boards have resorted to non-
racial geographically zoned systems." ) This brings us to the situation in
school systems such as Duval County, where geographic zoning systems
are superimposed by free transfers," or students are allowed to transfer
from schools in which students of their race are the majority to those in
which they are the minority. 12

The Braxton case, if followed, will have the effect of upsetting the de-
segregation plans of a number of school systems throughout the Fifth
Circuit. It will mean that all systems of free choice, free transfers, and
geographical zoning superimposed by free choice or transfers, will, upon
challenge, be put in jeopardy of being declared inadequate.

It is now incontestable that the only desegregation system which is con-
stitutional is one that works. 13 The Duval County system, by permitting
minority to majority transfers, allowed all white students to regroup in
a school of their choice, and the Negroes to all regroup in a school of their
choice. This obviously does not meet the requirements of the Brown de-
cision. However, it does not appear to conform to American notions of
fair play and substantial justice to allow the members of the majority
segment of a student body to transfer to another school if they should
so desire, and to deny the same privilege to the members of the minority
segment in the same school. The court is very careful to point out that
although this does take race into account, it is not racially discriminatory.14

The fact remains that in a given school, the members of one race may
transfer, while those of the other race may not. The court justifies this
approach by saying it is an attempt to undo the effects of past discrimina-
tion.' 5 It does not mention how this is to be accomplished. The better
approach would seem to be to start now to prevent the occurrence of simi-
lar effects in the future. This could have been accomplished by delineating
geographical zones which were clearly non-racial, and refusing all transfer

6. Singleton v. Jackson Municipal Separate School District, 355 F.2d 865 (5th Cir. 1966).
7. Stell v. Savannah-Chatham Board of Education, 333 F.2d 55 (5th Cir. 1964).
8. United States v. Jefferson County Board of Education, 380 F.2d 385 (5th Cir. 1967).
9. Green v. County School Board, 391 U.S. 430 (1968).

10. Moses v. Washington Parish School Board, 276 F. Supp. 834 (E.D. La. 1967).
11. Betts v. County School Board, 269 F. Supp. 593 (W.D. Va. 1967).
12. Board of Education v. Dowell, 375 F.2d 158 (10th Cir. 1967).
13. Board v. Braxton, 402 F.2d 900 (5th Cir. 1968).
14. Id. at 901.
15. ld. at 901.
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requests except for special hardship circumstances. This method could not
have created any feelings of discrimination against either race, and would
eliminate the racial tension and animosity that is almost certain to follow
the Braxton decision, t he court should not lose sight of the purpose of
desegregation through the struggle for its attainment. Desegregation is not
an end in and of itself. The goal we are seeking, or should be seeking, is
a fair chance for all to attain personal dignity through equal educational
opportunities.' 6

CONSTITUTIONAL LAW-SCHOOL DESEGREGATION
-NEIGHBORHOOD SCHOOL CONSTRUCTION

The Houston Independent School District, which adopted a freedom-of-
choice desegregation plan after Brown v. Board of Education,' embarked
on a $59 million school construction program, selecting new construction
sites on a neighborhood basis. 2 Acting on behalf of Negro students within
the district, Broussard sought to enjoin the contemplated construction,
alleging that it perpetrated segregation in violation of the fourteenth
amendment. The district court held that the board acted in good faith
without attempting to perpetrate segregation and denied relief. The Fifth
Circuit Court of Appeals affirmed, and since the construction was sub-
stantially completed, denied a rehearing on grounds of mootness.3

Until recently cases following Brown have adopted a good faith criteria
to determine the constitutionality of neighborhood school construction.
Under this test new construction is unconstitutional only when school
authorities build with the intention of promoting segregation. 4 Selection
of a school's location in good faith on a basis other than segregation, even
though segregation is in fact promoted, is constitutional. 'Good faith was
adopted by the majority in the Houston case.

The good faith test is based on the distinction which earlier desegrega-
tion cases after Brown drew between desegregation and integration, in.
terpretating Brown to require de jure desegregation but not integration.."

16. United States v. Jefferson County Board of Education, 380 F.2d 385 (5th Cir. 1967)
(dissenting opinion).

1. 347 U.S. 483 (1954) [Hereinafter referred to as Brown].
2. Under the neighborhood system schools are located in the neighborhood where the

students who will attend the school live. Locations are determined on the basis of
geographical boundaries, population trends, etc

3. Broussard v. Houston Independent School District, 395 F.2d 817 (5th Cir. 1968),
petition for rehearing denied, 403 F.2d 34 (5th Cir. 1968) [Hereinafter referred to as
Houston].

4. E.g. Downs v. Bd. of Educ., 336 F.2d 988 (5th Cir. 1964); Taylor v. Bd. of Educ.
of New Rochelle, 191 F. Supp. 181 (S.D. N.Y. 1961).

5. Kelley v. Bd. of Educ. of Nashville, 270 F.2d 208 (6th Cir. 1959), cert. denied, 361
U.S. 924 (1959); Avery v. Wichita Falls Independent School Dist., 241 r.2d 230
(5th Cir. 1957), cert. denied, 353 U.S. 938 (1957); Briggs v. Elliott, 132 F. Supp.

776 (E.D. S.C. 1955).
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Abolition of laws creating all-Negro and all-white schools was considered
sufficient to meet the constitutional requirement. To actually change the
dual system which still remained after school segregation laws were abol-
ished was not thought necessary. In United States v. Jefferson County
Board of Education6 the Fifth Circuit Court of Appeals overturned this
interpretation, holding that school authorities have the affirmative duty to
create a unitary, integrated system in all facets of public school operation.

United States v. Board of Education of Polk County7 and Bivins v.
Board of Public Education of Bibb County8 specifically applied the af-
firmative duty to eliminate the dual system to the construction of the
neighborhood school. Thus, the relevant inquiry to determine constitu-
tionality of school construction is no longer good faith, but whether the
school board to the extent consistent with proper school operation as a
whole, selected new locations with the objective of eradicating the dual
system. 9

In a majority and supplemental opinion two conflicting premises are
offered for the court's return to the good faith principle. In the majority
opinion Judge Connally concludes, ". . . under the Houston plan, as de-
scribed by the school authorities, it would appear that an 'integrated, uni-
tary school system' is provided, where every school is open to every child." 10

This can mean only that although 95% of the Negro students in the
Houston district attend all-Negro schools,'" the Jefferson decree of an
"integrated, unitary school system" is satisfied.

Jefferson states that in fulfilling the duty to bring about a unitary sys-
tem, ". . . it is not enough for school authorities to offer the Negro children
the opportunity to attend formerly all-white schools."' 2 Thus, in holding
that Jefferson is satisfied in the Houston district where a dual system
does in fact exist, Judge Connally reasserts the desegregation-integration
distinction which Jefferson overruled. This contradiction is, perhaps, not
the true premise on which the decision rests.

The better explanation for the reversion to good faith can be found in
the time sequence of the Jefferson and Houston opinions.' 3 Jefferson was
rendered after the District Court's Houston decision, but before appeal
was taken. Confronted with the problem of applying Jefferson to a fait
accompli, the court reasserted good faith. An injunction is a matter of
equity, and although a change in law can generally be applied at the ap-

6. 380 F.2d 385 (5th Cir. 1967) [Hereinafter referred to as Jefferson].
7. 395 F2d 66 (5th Cir. 1968).
8. 284 F. Supp. 888 (M.D. Ga. 1967).
9. Jefferson, 380 F.2d at 394.

10. Houston, 395 F.2d at 822.
11. Houston, 395 F.2d at 817.
12. Jefferson, 380 F.2d at 389.
13. Time sequence is as follows: Houston Dist. Court opinion rendered July 13, 1966,

Jefferson rendered March 29, 1967. Houston appellate opinion rendered May 30, 1968.
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pellate level where an injunction is sought,' 4 the equities of the Houston
situation-the urgent need for the facilities, the many parties involved
and the buildings near completion-demanded that the injunction to halt
construction be denied.

However, when plaintiff petitioned for rehearing seeking "further re-
lief,"' 5 the court could have justifiably applied Jefferson to eliminate the
long-range effects that the construction will have on continued segregation.
School construction cases following Jefferson have pointed out that few
white students under freedom-of-choice plans choose to attend a predom-
inently Negro school, and a new facility provides incentive for the Negro
student to remain in his own neighborhood. 16 The neighborhood school
becomes a segregated school. This is especially true in the Houston district
where 95% of all Negro students attend all-Negro schools. The same segre-
gational phenomenon will likely arise in the newly constructed schools,
creating a far reaching effect toward continuation of separate school sys-
tems in Houston.

The court could have minimized this adverse effect as plaintiff requested
by remanding the case to the district court with instructions to formulate
plans to counteract the increased segregation resulting from neighborhood
locations.' 7 Instead, the court denied rehearing noting that this contention
concerned, "shepherd (ing) the school district along its path from segrega-
tion to integration"' 8 and could appropriately be raised in the Southern
District of Texas where a similar action was pending.19

The pending action to which the majority refers concerns the validity of
the freedom-of-choice plan itself,20 and it appears that the majority con-
fused plaintiff's contention with an attack on freedom-of-choice. Affirma-
tive steps such as consolidation and pairings of schools 21 could have been
taken without disrupting Houston's freedom-of-choice plan. However, if
one assumes that plaintiff was attacking the freedom-of-choice plan, it
seems inconsistent for the court to hold at one point that Houston's free-
dom-of-choice plan satisfies the requirement for a "unitary, integrated school
system," 22 and to state at another that the validity of the plan should be
considered in another court. It is believed that the court by requiring af-
firmative action would have better carried out the Jefferson decree which

14. See, e.g., Texas Co. v. Brown, (1922); 258 U.S. 466.
15. Houston, 403 F.2d at 35.
16. Houston, 395 r.2d at 817.
17. Houston, 403 F.2d at 35.
18. Houston, 403 F.2d at 34.
19. Id.
20. Houston, 395 F.2d at 816.
21. Houston, 403 F.2d at 36.
22. Houston. 395 F.2d at 822.
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admittedly was the law in the Fifth Circuit at the time the appellate
opinion was rendered.23

After consideration of the special circumstances facing the court in
Houston, it can be seen that Houston in no way limits the mandate to
affirmatively bring about a unitary school system placed on school authori-
ties within the Fifth Circuit by Jefferson and related cases. School boards
within the circuit should locate future construction sites with the objec-
tive of dual-system eradication. Nor can Houston lend support to the
school board that attempts to avoid this duty by preventing action until
construction is underway. This writer believes that if such bad faith had
existed in Houston, the decision would probably have been different as it
undoubtedly will be in future construction cases where school boards fail
to take steps to eliminate segregation.

CONSTITUTIONAL LAW-SYMBOLIC SPEECH-
WEARING OF ARM BANDS TO SCHOOL TO PROTEST

VIET NAM WAR

In Tinker v. Des Moines Independent Community School District,1

several students decided to wear armbands to school to publicize their
objections to the hostilities in Viet Nam. The principals of the schools be-
came aware of this plan and in anticipation of disruptions they adopted a
policy that any student wearing an armband to school would be subject to
suspension. The students wore the armbands to school and were suspended
under this policy. The demonstrating students caused no disturbance them-
selves, although there were some warnings by other students who disagreed
with their views.

The complaint, filed under 42 U.S.C. section 1983,2 prayed for an in-
junction restraining the school officials from disciplining the students. The
District Court, after citing a long line of cases,3 dismissed the complaint
and upheld the constitutionality of the school authorities' action on the
ground that it was reasonable in order to prevent disturbance of school
discipline. 4 That court referred to but expressly declined to follow the

23. Houston. 395 F.2d at 817.
1 _... U.S. .-.- ; 89 S. Ct. 733 (1969).

2. 42 U.S.C §1983 states as follows:
"Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory, subjects, or causes to be subjected, any citizen of
the United States or other within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws, shall be liable
to the party injured in an action at law, suit in equity, or other proper proceeding
for redress."

3. West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943); U.S.v.
Dennis, 183 F.2d 201, 212 (2nd Cir. 1950) ; Stromberg v. People of State of California,
283 U.S. 359 (1931).

4. Tinker v. Des Moines Independent Community School District 258 F. Supp. 971
(1966).
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Fifth Circuit Court of Appeals' holding in Burnside v. Byars5 that prohibi-
tion of the wearing of symbols like the armbands cannot be sustained unless
it is based on "material and substantial interferences with discipline in
the schools." These two conflicting holdings created a diversity of opinion
to be resolved by the Supreme Court in the principal case.

It appears that the District Court based its cdnclusion on the fact that
the wearing of armbands is "symbolic speech." In order to understand the
basic issue of this case it is important to be aware of the delineation made
by the courts between "pure speech" and acts constituting "symbolic speech."
"Symbolic speech" is the expression of views by acts or conduct, such as by
demonstrations, instead of by words or "pure speech." The standard of
permissible regulation varies according to which is being regulated, in that
greater limitations are placed on state regulation of "pure speech" than of
"symbolic speech." 6 When "symbolic speech" is in its nature peaceful then
it should be regulated by the rules relating to "pure speech." 7 This means
that either a material and substantial interference with discipline or an
interference with the rights of others would be required before there could
be regulation." Therefore the basic issue is to determine in which of these
two categories acts such as the wearing of armbands in public schools should
be placed. The Supreme Court followed the holding of the Burnside case
and thereby held that such acts were more akin to "pure speech" and should
be regulated accordingly. Since the only minor disturbance which did in fact
occur was on the part of the other students and the conduct on the part
of the demonstrating students remained peaceful, the Court held that it was
unconstitutional for the school authorities to prohibit the students from
wearing the armbands. 9

This decision simply limits the school authorities' right to regulate
normally peaceful "symbolic speech," such as the wearing of armbands, and
further protects students' first amendment rights to freedom of speech. In
that regard, the school authorities must now make the decision as to what
constitutes "material and substantial interferences with appropriate school
discipline." Since such a determination is merely a matter of degree, many
borderline cases are certain to arise in which the judgment of the school
authorities will be disputable. Thus, it appears that this decision will un-
doubtedly result in increased litigation. The reason for the decision seems to
justify that result. That reason is that the right to freedom of speech is
considered by the courts as the most important of our rights, and since the

5. 363 F2d 744 (5th Cir. 1966).
6. Adderly v. Florida, 385 US. 39 (1966).
7. Cox v. Louisianna, 379 U.S. 536 (1965,).
8. Dennis v. U.S., 341 U.S. 494 (1951).
9. See Blackwell v. Issaquena City Board of Education, 363 F.2d 749 (5th Cir. 1966). In

the Blackwell case, the students wore freedom buttons, but such conduct did not remain
peaceful on their part in that they attempted to force other students to wear the
buttons. The prohibition was held constitutional.
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schools are used to educate the young for citizenship this right should be
exercised and its value taught in the schools and not unduly restricted.10

Mr. Justice Black, dissenting, argues that the court should not usurp the
school authorities power to make the decision as to which disciplinary re-
gulations are reasonable," and that this should be left entirely up to their
discretion, within reason, regardless of what type of conduct is exercised by
the students. Black's dissent is based largely on the presently troubled
situation of many of the schools and campuses across the country, and
argues that this situation can only be worsened by restricting the school
authorities right to control the students. However, taking into considera-
tion the peaceful nature of the students' conduct in the principal case, it
appears that the above advantages of protecting such conduct by the
students outweighs the advantages of not placing these limitations on the
school authorities.

CRIMINAL LAW-INSANITY-GROWING APPROVAL

OF THE AMERICAN LAW INSTITUTE TEST

FOR CRIMINAL RESPONSIBILITY

The jury in the United States Court for the Eastern District of Ken-
tucky, after being charged with a variation of the M'Naghten right-wrong
test,' found the defendant guilty of robbery. On appeal the United States
Court of Appeals for th Sixth Circuit held that the district judge had
erred in refusing to give the defendant's requested charge, the American
Law Institute test for criminal responsibility as adopted by the Model
Penal Code. 2 The court stated that the right-wrong test is inadequate
under modern knowledge with the many forms of mental illness which
may be serious enough to deprive the person concerned of any choice of
conduct where nonetheless he possesses knowledge of what is right or
wrong in legal and moral terms. The court went on to say it elected to
adhere to the American Law Institute test because it is readily compre-
hended by the jury, comports with and makes available modern scientific

10. West Virginia State Board of Education v. Barnette, 319 U.S. 624, 627 (1943).
11. See also Minerville School District v. Gobitis, 310 U.S. 624, 627 (1943).
1. "The term insanity as used in this defense means such a perverted and deranged

condition of the mental and moral faculties as to render a person incapable of dis-
tinguishing between right and wrong, or unconscious at the time of the nature of
the act he is committing, or when, though conscious of it and able to distinguish
between right and wrong and know that the act is wrong, yet his will, by which I
mean the governing power of his mind, has been otherwise than voluntarily so
completely destroyed that his actions are not subject to it, but are beyond his
control." Davis v. United States, 165 U.S. 373 (1896).

2. "A person is not responsible for criminal conduct if at the time of such conduct as a
result of mental disease or defect he lacks substantial capacity either to appreciate the
criminality (wrongfulness) of his conduct or to conform his conduct to the require-
ments of the law." MODEL PENAL CODE §4.01 (1) (Final Draft, 1962).
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knowledge, and serves to aid the continuing development of the federal
law.3

Exculpation from prosecution because of lack of criminal responsibility
has long been a perplexing problem for the judiciary. Comments in respect
to this particular issue in the Model Penal Code states:

No problem in the drafting of a penal code presents larger intrinsic
difficulty than that of determining when individuals whose conduct
would otherwise be criminal ought to be exculpated on the ground
that they were suffering from mental disease or defect when they
acted as they did.4

The determinatives for criminal responsibility as employed by the cir-
cuit courts of appeals are many and varied and are a constant source of
confusion since the promulgation of M'Naghten Rule in 1843. However,
the circuit courts can be grouped, with reference to the basic test applied,
as follows: seven circuits5 have adopted the American Law Institute test
or an approximation of it, while the other four 6 continue to use the
M'Naghten Rule or the M'Naghten Rule supplemented by irresistable
impulse.

7

From a review of the decisions of the circuit court of appeals, it appears
that the trend seems to be shifting from the previous universally accepted
M'Naghten Rules to criterion consistent with the American Law Institute
test.9 A probable explanation for the recent departures from the M'Naghten
Rule was Judge Biggs' analysis in United States v. Currens1 ° as to whether
the Third Circuit was bound by the earlier Supreme Court decisions ap-
proving the M'Naghten Rule. He concluded that the earlier cases11 were

3. United States v. Smith 404 F.2d 720 (6th Cir. 1968).
4. MODEL PENAL CODE §4.01, Comment (Tent. Draft No. 4, 1955).
5. United States v. Smith, 404 F.2d 720 (6th Cir. 1968); United States v. Chandler,

393 F.2d 920 (4th Cir. 1968) ; United States v. Shapiro, 383 F.2d 680 (7th Cir. 1967);
United States v. Freeman, 357 F.2d 606 (2nd Cir. 1966); Wion v. United States, 325
F.2d 420 (10th Cir. 1963); United States v. Currens, 290 F.2d 751 (3rd Cir. 1961)
(A. L. I. test is the basis for the Currens test) ; Durham v. United States, 214 F.2d

862 (D. C. Cir. 1954) ; McDonald v. United States, 312 r.2d 847 (D. C. Cir. 1962)
(McDonald is a modification of the Durham test which brings it very close to the A.

L. I. test.)
6. Carter v. United States, 332 F.2d 728 (8th Cir. 1964) ; Carter v. United States, 325

F.2d 697 (5th Cir. 1963); Amador Beltran v. United States, 302 F.2d 48 (1st Cir.
1962); Sauer v. United States, 241 F.2d 640 (9th Cir. 1957).

7. The irresistable impulse test as approved in Pollard v. United States, 282 F.2d 450
(6th Cir. 1960) stated:

If then it is proved, to the satisfaction of the jury, that the mind of the
accused was in a diseased and unsound state, the question will be, whether
the disease existed to so high a degree, that for the time being it over-
whelmed the reason, conscience, and judgment, and whether the prisoner,
in committing the homicide, acted from an irresistable and uncontrollable
impulse. If so, then the act was not the act of a voluntary agent, but
the involuntary act of the body, without the concurrence of a mind
directing it.

8. Davis v. United States, supra note 1.
9. See MODEL PENAL CoDE, supra note 3.

10. 290 F.2d 751 (3rd Cir. 1961).
11. Matheson v. United States, 227 U.S. 540 (1912); Davis v. United States, 165 U.S. 373

(1896); Davis v. United States, 160 U.S. 469 (1895).
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primarily concerned with burden of proof and laid down no rule of law
as to an insanity test and that the Third Circuit was obligated to adopt

a rule which would result in justice as viewed in light of modern knowl-
edge.

12

As to the differing tests for determining criminal responsibility argued
or affirmed in recent federal circuit decisions,'8 the Supreme Court has

repeatedly denied certiorari. This tends to suggest that the Supreme Court,
before eliminating the M'Naghten right-wrong test and adopting a rule
for the federal courts, is withholding the g-ranting of certiorari in an effort
to allow the circuits to develop a satisfactory test for criminal responsibility
in the light of medical knowledge. 14

CRIMINAL LAW-PROCEDURE-REQUEST FOR

SUBPOENA BY INDIGENT DEFENDANT

Welsh was convicted of unlawful possession of certain items, with
knowledge they had been stolen from the mail. Prior to the trial, Welsh
was examined by a physician, and pursuant to that examination Welsh's
counsel moved that the court order a subpoena issued to the doctor. The
request for subpoena contained the averment that the doctor would testify
that Welsh was mentally incompetent at the time he was alleged to have
committed the crime for which he was charged. In refusing the request,

the trial court said there was a lack of probable cause that the doctor
would testify as the petitioner claimed. The United States Court of Ap-
peals held that the denial constituted reversible error, and remanded the
case.'

American courts have consistently accepted financial responsibility for

those unable to pay the costs of their witnesses.2 Provisions for such re-
sponsibility are now incorporated in rule 17 (b) of the Federal Rules of
Criminal Procedure.8

Interpreting the applicable statute in effect prior to rule 17 (b),4 the

United States Supreme Court held it was clearly a matter of discretion of
the trial court whether application for process of service by an indigent

defendant merited approval by the trial court and that such discretion was

12. United States v. Currens, supra note 9, at 770.
13. E.g., Wion v. United States, 325 F.2d 420 (10th Cir. 1963), cert. denied, 377 U.S. 946

(1964); Carter v. United States, 325 F.2d 697 (5th Cir. 1963), cert. denied, 377 U.S.
946 (1964).

14. Leland v. Oregon, 343 U.S. 790, 800 (1952).
1. Welsh v. U.S., 404 F.2d 414 (5th Cir. 1968).
2. Note, 58 Colum. L. Rev. 832 (1958).
3. FED. RULES CRIM. PROC., rule 17 (b).
4. Act of August 8, 1846, ch. 98 §11, 9 Stat. 74. This became §878 of the Revised

Statutes of 1878, and then 28 U.S.C. §656 (1928 ed.). See also Act of August 3,
1882, ch. 378 §3, 22 Stat. 215, which became 18 U.S.C. §656 (1927 ed.).
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not reviewable on appeal without a clear showing of abuse.-, Thus the
burden was clearly on the indigent defendant to show that his request
for subpoena was not frivolous. The effect of placing the burden of proof
on the indigent was often that the averments had to be substantiated by
the production of testimonial or documentary evidence. This construction
was particularly oppressive to the defendant, since the trial court-by
denying defense requests for investigative services and depositions-had
effectively precluded the defendant from making the type of showing
required by its construction of the rule.6

In 1961, the United States Supreme Court reversed a long line of prece-
dent by placing the burden of proof on the Government to show that the
indigent defendant's request for subpoena was frivolous, rather than on
the indigent to show that it was not.7 The Court also held that the trial
judge's certification of frivolity was no longer entitled to such "great
weight" as it had been accorded in the past.9

Following the line of thought of Coppedge, subsequent courts applied
the "liberalized" rule that although the trial court exercises broad discre-
tion in granting motions for the issuance of subpoenas made by indigent
defendants, that discretion is not absolute but is freely subject to review
on appeal.' 0

The present construction of rule 17 (b) requires that the indigent de-
fendant show: (1) that the evidence is material, and (2) that the defen-
dant cannot safely go to trial without the witness."' These requirements
may rest upon the averments in the supporting affidavit. 12 Therefore, if
the accused avers facts which, if true, would be relevant to any issue in
the case, the requests for subpoenas must be granted unless the averments
are inherently incredible on their face, or unless the Government shows,
either by introducing evidence, or from matters already of record, that
the averments are untrue or that the request is otherwise frivolous. 13

Recent decisions are in accord with Greenwell.14 The marked trend is to

5. Goldsby v. United States, 160 U.S. 70 (1895,); Crumpton v. United States, 138 U.S.
361 (1891); Gibson v. United States, 53 r.2d 721 (8th Cir. 1931) cert. denied, 285
U.S. 557 (1932).

6. Greenwell v. United States. 317 F.2d 108 (D.C. Cir. 1963).
7. Coppage v. United States, 369 U.S. 438 (1961). The court applied to indigents'

requests for subpoenas the same rule that was applied to indigents' requests for
appeals, which was that no indigent appeal would be taken if the trial court certified
in writing that such appeal was not taken in good faith, but was frivolous. 28 U.S.C.
§1915 (a) (1964).

8. Id.
9. Crumpton v. United States, 138 U.S. 361 (1891); Gates v. United States, 122 F.2d

571 cert. denied, 314 U.S. 698 (1941); Gibson v. United States, 53 F.2d 721 (8th Cir.
1931) cert. denied, 285 U.S. 557 (1932).

10. Greenwell v. United States, 317 F.2d 108 (D.C. Cir. 1963).
11. Id.
12. Id.
13. Id.
14. Taylor v. United States, 329 F.2d 384 (5th Cir. 1964); Washington v. Clemmer, 339

r.2d 715 (D.C. Cir. 1964).
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give the indigent defendant the benefit of the doubt even if his request is
not supported by something more than a bare claim, 15 as in the Welsh
decision.' 6 Thus the trial court's breadth of discretion is being narrowed
by the ever increasing emphasis on assuring the constitutional rights of
the defendant. As future decisions expand such rights as are afforded the
impecunious defendant under the fifth and sixth amendments to the United
States Constitution, the power of the trial judge to exercise broad dis-
cretion in granting or denying a motion for the issuance of a subpoena
made by a defendant financially unable to pay the fees of the witness will
surely be greatly diminished.

The results reached in Welsh seem reasonable and in the best interests
of the rights of the indigent defendant. The position of the indigent de-
fendant is precarious ab initio in that his ability to have witnesses sub-
poenaed in his behalf lies in the judgment of the courts-more so than for
the wealthier defendant. But the courts must try to prevent the indigent
from seeking, at the Government's expense, to issue subpoenas without
good cause. The problem, therefore, becomes one of drawing the line
between the point where the request for the subpoena is reasonable or
frivolous. Under Welsh, such a result is obtained by permitting the aver-
ments of the defendant to stand alone, and furthermore to be sufficient
grounds on which to grant the subpoena in the absence of a showing that
the averments are inherently incredible on their face or are otherwise
frivolous.

FEDERAL RULES OF CIVIL PROCEDURE-RULE
THIRTY-FOUR-FAILURE TO MAKE A BONAFIDE

EFFORT TO OBTAIN INFORMATION

Carl Talmadge Lanham filed an action against Southern Railway Com-
pany alleging negligent homicide in the death of three members of his
family. The action arose out of a crossing accident. Shortly after the acci-
dent, a claim agent for Southern obtained statements from members of
the train crew. These written statements were incorporated into a report
to his employer. Pursuant to rule 34 of the Federal Rules of Civil Pro-
cedure, Lanham filed a motion to produce certain documents. The state-
ments of the train crew were among the documents recited in the motion.
Lanham, in affidavits filed in support of the motion, recited that it was
financially impossible for the movant to obtain the information by deposi-
tion, that statements taken shortly after the accident would probably be
more accurate than later recollections, and that the statements were relevant
to the action and in the possession and control of Southern. Lanham did

15. Greenwell v. United States, 317 F.2d 108 (D.C. Cir. 196S).
16. Welsh v. United States, 404 F2d 414 (5th Cir. 1968).
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not state that he had made an independent effort to obtain the information
or that there were factors which made it impossible for him to obtain it.

Southern opposed the production on the ground that the movant had failed
to show "good cause" as required by rule 34. The trial court ordered
Southern to produce the statements. The court in reaching its decision held
that good cause had been shown because the statements were in the pos-
session and control of Southern, that it was likely that the employees would
be reluctant to answer movant's questions and that statements taken
shortly after an accident have a unique value. Southern filed a notice of
refusal. The trial court adjudged Southern in civil contempt and levied a
substantial fine. Southern appealed the contempt citation so as to obtain
an immediate review of the order compelling production.

The Court of Appeals for the Fifth Circuit held that the movant had
shown good cause for the production of the statements. The court conceded
that the availability of witnesses for deposition had been held to negative a
showing of good cause. The court, however, stated that the real issue was
whether the movant could obtain the facts from such depositions. It was
held that the 22 month delay between the accident and the filing of the
motion to produce was sufficient to conclude that statements taken now
would be less accurate than the originals. The court also observed that it
was to be expected that Southern's employees would be reluctant to answer
movant's questions. On the basis of these: two factors, time lapse and em-
ployee relationship, the court held that good cause had been shown by
Lanham. The court then proceeded to consider the fact that Lanham had
not shown that he had made any effort to obtain the statements by inde-
pendent investigation even though the train crew had been available from
the time of the accident. It was acknowledged that diligence by all parties
to an action in securing the facts is an essential part of the adversary system
of justice. The court, however, held that the policy favoring free access to
the facts outweighs any adverse effects on the adversary system. The rule
that the moving party must show that he was unable to obtain the state-
ments on his own was rejected and the court held that the trial judge was
correct in ordering the production of the statements.

The appeals court reversed the judgment on other grounds which related
to other documents contained in the order to produce.'

There are no earlier decisions of the Fifth Circuit in which the specific
issue of the novant's failure to conduct an independent investigation has
been raised. The most closely related case is Southern Railway v. Campbell.2

That case held that the movant was unable to obtain the information con-
tained in the statements because the plaintiff did not employ counsel until
six months after the accident. The issue in Campbell was the value of

1. Southern Ry. v. Lanham, 403 F.2d 119 (5th Cir. 1968). See generally FED. R. CV. P. 34.
2. 309 F.2d 569 (5th Cir. 1962).
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statements taken shortly after the accident and not the failure to attempt
to obtain the information by independent investigation.

In Reynolds v. United States,3 the Third Circuit held that statements of
witnesses taken shortly after an accident had a unique value and established
good cause. The court noted, however, that because of the peculiar cir-
cumstances of the accident the plaintiff was prevented from making an in-
dependent investigation. Reynolds can be distinguished from the present
case in that there was no evidence presented to show that Lanham was
prevented from obtaining these statements within the desired time.

The Fourth Circuit Court of Appeals is the only court that has con-
sidered the question of an unexplained failure to conduct an independent
investigation. In Guilford National Bank v. Southern Railway4 statements
taken by the movant six days after the accident did not fall within the time
lapse theory that establishes good cause. In discussing this the court noted
that in other cases where statements taken from witnesses shortly after the
accident had been held to show good cause, the movant was prevented from
obtaining these statements by independent investigation. It was noted that
if a party is compelled to rely on statements taken later than those of the
opposition a different case is presented. In Guilford the court also held that
the movant must have attempted to obtain the facts from the opposing
party's employees. Unless some specific showing of hostility is made, the
fact that witnesses are in the adversary's employ was held insufficient for
good cause.

The meaning of "good cause" as it relates to rule 34 has remained un-
settled. The principal case is a definite limitation on the use of the rule.5

It is generally held that good cause is determined from the factual situation
of each case and a wide latitude of discretion is vested in the trial judge.6

In the present case the court based its decision on the factual situation as
it existed at the time of the motion. The court did not consider Lanham's
failure to obtain the statements shortly after the accident a factor that would
negative the showing of good cause. The principle of free access to the
facts and the Supreme Court's holding that the discovery process was
established so as to compel parties to disgorge facts7 controlled the decision.
The Fifth Circuit parallels other circuits in holding that a time lapse in
the taking of witness statements and the employee's relationship to the
opposing party are factors that establish good cause.8 They have, however,
gone one step further and held that no independent effort on the part of the
movant was required. The effect that this decision will have on future

3. 192 F.2d 987 (3rd Cir. 1951), rev'd on other grounds, 345 U.S. 1 (1953).
4. 297 F.2d 921 (4th Cir. 1962), cert. denied, 375 U.S. 985 (1964).
5. Schlagenhauf v. Holder, 379 U.S. 104 (1964).
6. Tiedman v. American Pigment Corp., 253 1.2d 803 (4th Cir. 1958).
7. Hickman v. Taylor, 329 U.S. 495 (1947).
8. Guilford Nat'l Bank v. Southern Ry., 297 F.2d 921 (4th Cir. 1962), cert. denied, 375

U.S. 985 (1964); Reynolds v. United States, 192 F.2d 987 (3rd Cir. 1951), rev'd on
other grounds, 345 U.S. 1 (1953).
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litigation is limited by the courts statement that the policy of free access
to the facts outweighs the other factors in these circumstances. This state-
ment leaves the door open for this court or for other circuit courts to reach
a different conclusion because of a different factual situation.

A party to an action should not be allowed to rely on the diligence of
his adversary. The fact that a witness is an employee of the opposing party
might very well bring about some reluctance to answer movant's questions.
The moving party should be required, however, to show some reluctance on
the part of the witness. This could be accomplished by an interview of the
witness which requires only a minimum of effort. Statements taken shortly
after an accident certainly have a value surpassing those taken at a later
time. This is a valid factor in establishing good cause but the movant
should be required to establish good facts or circumstances that have pre-
vented him from also obtaining statements within the same time. The dis-
covery process as established by rule 34 does not confer upon the moving
party a right to the documents9 but clearly requires him to show good cause
why they should be made available.

9. Martin v. Capitol Transit Co., 170 F.2d 811 (D.C. Cir. 1948).
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