
STATUTORY NOTES
DOMESTIC RELATIONS-CONDONATION-

A BAR TO RECONCILIATION

Condonation entered American law from the English ecclesiastical prac-
tice.' Originally, two basic reasons were given for the institution of the
defense: (1) "the ethical idea that forgiveness and pardon of sin is good,"
and, (2) "marriages should not be lightly dissolved and reconciliation
should be encouraged." 2 It is interesting to note that the original purpose
of condonation was to offer an opportunity for saving a marriage; now it is
the major stumbling block to reconciliation.

This stumbling block effect is well illustrated in an article by D. M.
McIntyre. He points out that married couples having difficulty who go
to a marriage counselor for help are reluctant to try to work out their
differences. This reluctance is founded on the fear that condonation would
remove their prior grounds for divorce if reconciliation did not work;
unless legislatures remove condonation from the defenses for divorce,
people would have a legitimate fear that conciliation procedures would
prejudice their rights if asserted at a later time.3 This article succintly
expresses the prime concern of this writing-that is, the stagnating effect
of the defense of condonation on the effort to reconcile marital problems.

Condonation is governed by statute in every state. These governing
statutes can be placed into three main categories: First, the statutes which
take the strict common law approach to the defense. Some of these states
are Alabama, Arkansas, Iowa, Ohio, and Georgia. The Georgia statute is
typical of this category:

If the adultery, desertion, cruel treatment, or intoxication com-
plained of shall have been occassioned by the collusion of the
parties, and with the intention of causing a divorce, or if the party
complaining was consenting thereto, or if both parties have been
guilty of like conduct, or if there has been a voluntary condonation
and cohabitation subsequently to the acts complained of, and with
notice thereof (emphasis added), then no party shall be granted;
and in all cases, the party sued may plead in defense the conduct
of the party suing, and the jury may, on examination of the whole
case, refuse a divorce.4

Condonation has been defined by case law in very broad terms as, "the
forgiveness, either express or implied, by one spouse of the other, for a
breach of marital duty, witth an implied condition that the conduct will

1. H. CLARK, JR., THE LAW OF DOMESTIC RELATIONS IN THE UNITED STATES 365 (1968).
2. Id. at 366.
3. McIntyre, Conciliation of Disrupted Marriages By or Through the Judiciary, 4 J. FAM.

L. 117 (1963).
4. GA. CODE ANN. §30-109 (Rev. 1952).
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not be repeated."5 The statute cites cohabitation as a requisite to condona-

tion. An early Georgia case of Buckholts v. Buckholts held that after one

of the married parties has been wronged in a way that would warrant a

divorce, if he or she voluntarily cohabits with the other party, it is a con-

donation of the offense. Cohabit, for purposes of condonation means

merely "to dwell together. ' 7 Phinizy v. Phinizys held that although sexual

intercourse is not an essential element of condonation, it is conclusive

evidence thereof. This same case carried this implied condonation to the

extreme limit when it held that where a man, after his wife's alleged
cruelty, visited her and slept for a couple of nights in the same hotel room,
although denied her bed or sexual intercourse, his conduct, in the absence
of any explanation, condoned past offenses and prevented a divorce. 9

Georgia courts have also held that if acts which would have been sufficient
grounds for divorce have been condoned, these acts may not be revived as
a ground for divorce; except by new acts which would constitute grounds

for divorce.10

The treatment Georgia courts give the defense of condonation can be

contrasted with the second category of states, who have the defense of con-
donation, but give it a more liberal treatment and permit a limited form
of reconciliation. This category includes California, North Dakota, Kansas,
Michigan, and Arizona. These states have enacted statutes which require
an express written agreement to condone acts constituting the cause for

divorce on the grounds of cruelty." Under such statutes, express written
forgiveness in cases of cruetly is required,' 2 and acts of sexual intercourse

alone are not sufficient to establish condonation.13

Kansas and Michigan use the patient forebearance rule which enables
the innocent party to try to save the marriage by continuing sexual co-
habitation without weakening his right to maintain a divorce action.14 An
application of this rule can be seen in a Connecticut case where it was

held that, "an innocent spouse is not to be penalized for patience and

forebearance, while making an effort during continued marital intercourse
or cohabitation, to overcome the unkind treatment and entertaining hope

5. Morris v. Morris, 202 Ga. 431, 43 S.E.2d 639 (1947). Brinson v. Brinson, 201 Ga. 540,
40 S.E.2d 535 (1946).

6. 24 Ga. 238 (1858); accord, Sasser v. Sasser, 69 Ga. 576 (1882).
7. Dixon v. Dixon, 211 Ga. 869, 89 S.E.2d 473 (1955).
8. 154 Ga. 199, 114 S.E. 185 (1922).
9. id.

10. Brewer v. Brewer, 205 Ga. 759, 55 S.E.2d 147 (1949); Allen v. Allen, 194 Ga. 591,
22 S.E.2d 136 (1942); Wood v. Wood, 179 Ga. 635, 176 S.E. 483 (1934); Brown v.
Brown, 129 Ga. 246, 58 S.E. 825 (1907).

11. CAL. CIv. CODE §118 (West 1954); N.D. CENrT. CODE §14-05-13 (1960).
12. Fleck v. Fleck, 79 N.D. 561, 58 N.W.2d 765 (1953); Brennan v. Brennan, 183 Ore.

269, 192 P.2d 858 (1948); Whinnery v. Whinnery, 21 Cal. App. 59, 130 Pac. 1065
(1913).

13. Schletewitz v. Schletewitz, 85 Cal. App. 2d 366, 193 P.2d 34 (1948).
14. Fansler v. Fansler, 344 Mich. 569, 75 N.W.2d 1 (1956); Brown v. Brown. 171 Kan.

249, 232 P.2d 603 (1951).
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of improvement and reformation by the offending spouse. Condonation is
not the price for such toleration and endurance."15 A similar holding is
found in the Arizona case Henning v. Henning,16 where the court held that
probationary reconciliation in the hope that the offending spouse will
change his conduct does not constitute condonation, and neither does the
fact that the innocent spouse made repeated efforts to get along with the
offending spouse amount to condonation.

The third category of states, which includes Illinois, have gone even
farther than the previous states by enacted statutes which have done away
with the defense of condonation in an effort to aid reconciliation. A
statute of this type is found in Illinois:

During the pendency of any suit for divorce, the Court shall,
upon the written stipulation of both the husband and wife that
they desire to attempt a reconciliation, enter an order suspending
any and all orders and proceedings for such time as the Court in
its discretion may determine advisable under the circumstances
so as to permit the parties to attempt such reconciliation with-
out prejudice to their respective rights. During the period of such
suspension the parties may resume living together as husband
and wife and their acts and conduct in so doing shall not be deemed
a condonation of any prior misconduct (Emphasis added). Such
suspension shall be revoked upon motion of either party, by order
of the Court.17

This statute has been well received in Illinois by both the bench and
bar as evidenced by this statement of a Chicago attorney:

The law, from a practical standpoint, has worked extremely well.
People who are hesitant about returning to each other for fear of
condonation and lawyers who expressed doubts about couples re-
turning to each other because of the prejudice to their legal rights
have now been reassured that returning in accordance with this
new statute at least opens the door for the possibility of couples
working out their problems.

I know that the law has received widespread use, and as a
result thereof, it has been easier to talk reconciliation to couples
who . .. have even gone so far as to file their Divorce Complaint
in Court. i8

Given the three categories of states which deal with condonation, it be-
comes immediately apparent how vastly different they treat this subject.

States in the first category have maintained condonation in essentially
the same form as it was originally used. The present day attitude toward

15. McCarthy v. McCarthy, 123 Conn. 409, 195 A. 607 (1937).
16. 89 Ariz. 330, 362 P.2d 124 (1961).
17. I1. Ann. Stat. ch. 40 §21.2 (Supp. 1969).
18. Mayer, Suspension of Condonation Defense Increases Reconcilation, 28 TEx. B.J. 788

(1965).
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divorce is as different from that of the Sixteenth Century as the change
from horseback to rockets. Society no longer views divorce as it did in the
Sixteenth Century, but rather accepts the fact that the marriage failed
and divorce was the best way out.

Georgia should adopt legislation similar to the statute recently enacted
in Illinois. This would give couples an opportunity to reconstruct their
marriage without the fear that if it fails they cannot obtain a divorce
until a new offense is committed. After all. an attorney's purpose is to
help his client, and if he can best help by holding the marriage together,
why not offer him the means by which he can accomplish a trial reconcilia-
tion?

With reconciliation ever present in divorce proceedings, condonation as
a strict defense has no place in the modern concept of domestic relations.

JOHN H. MOORE

DOMESTIC RELATIONS-RECRIMINATION IN GEORGIA-
AN ANOMALY IN MODERN DIVORCE LAW

GEORGIA CODE ANN. section 30-109 (Rev. 1952) 1 (hereinafter referred to
as Code section 30-109), which enumerates certain defenses to actions for
divorce, is in part a codification of the doctrince of recrimination. The
pertinent portion of the section provides that no divorce shall be granted if
both parties have been guilty of "like conduct." 2 The defense of recrimina-
tion has been upheld and repeatedly invoked by the courts of Georgia,3

and the Supreme Court of 'Georgia has found it to be reversible error for
a court to fail to charge, even without request, Code section 30-109, when
it appears that both parties are guilty of like conduct.4

In 1961 the Georgia Supreme Court, through an interpretation of

1. This section states: "If the adultery, desertion, cruel treatment, or intoxication com-
plained of shall have been occasioned by the collusion of the parties, and with the
intention of causing a divorce, or if the party complaining was consenting thereto, or
if both parties have been guilty of like conduct, or if there has been a voluntary con-
donation and cohabitation subsequently to the acts complained of, and with notice
thereof, then no divorce shall be granted; and in all cases, the party sued may plead in
defense the conduct of the party suing, and the jury may, on examination of the
whole case, refuse a divorce." (emphasis added).

2. Id.
3. See e.g., Rowell v. Rowell, 209 Ga. 572, 74 S.E.2d 833 (1953); Teague v. Teague, 198

Ga. 239, 31 S.E.2d 409 (1944); Cohen v. Cohen, 196 Ga. 562, 27 S.E.2d 28 (1943);
Johns v. Johns, 29 Ga. 718 (1860); Veazy v. Blair, 86 Ga. App. 721, 72 S.E2d 481
(1952).

4. Childs v. Childs, 223 Ga. 435, 156 S.E.2d 21 (1967); Perlotte v. Perlotte, 218 Ga. 27,
126 S.E.2d 220 (1962); McCartney v. McCartney, 2t7 Ga. 200, 121 S.E.2d 785 (1961);
Brackett v. Brackett, 217 Ga. 84, 121 S.E.2d 146 (1961) ; Moon v. Moon, 216 Ga. 627,
118 S.E.2d 473 (1961.).
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GEORGIA CODE ANN. section 30-106 (Rev. 1052) 5, established the rule that
a divorce may not be granted to both parties in Georgia.6 Also, verdicts
rendered in favor of both parties would be inconsistent, for if the jury
believed both, then Code section_30-109 would preclude the granting of a
divorce to either.7 This does not seem to have been firmly established
until 1961,8 although the validity of a verdict granting a divorce to both
parties had been questioned previously.9 Although the Georgia Supreme
Court has upheld at least three cases in which divorces were granted to
both parties,10 the court has subsequently rejected those cases as being
in conflict with statutory enactments, Code sections 30-106 and 30-109.11L

Under Code section 30-109, it is difficult to determine with exactitude
the meaning of "like conduct." The first portion of that section makes
reference to the grounds of adultery, desertion, cruel treatment, and
intoxication.12 If the portion of the section concerning like conduct was
written with reference to the four grounds enumerated, then recrimination
would be limited to complaints and defenses based on such grounds. Such
an interpretation is held by at least one writer,' 3 although the cases shed
very little light on the scope of "like conduct."

In Gholston v. Gholslon,'4 the court found, in effect, that bodily
punishment and mental cruelty were not "like conduct" as contemplated by
the statute. However, in Teague v. Teague15 the court implied that it
would no longer recognize such a distinction, and the more recent cases,
without distinguishing between mental and physical cruelty, hld that
charges by both parties of cruel treatment bring Code section 30-109 into
operation. 16 Two cases seem to at least imply that even though the charge
and counter charge are different, there can still be like conduct as con-
templated by the statute.' 7 In 1966 in Schwartz v. Schwartz' 8 the court,

5. This section states: "When a petition for divorce shall be filed, the respondent may,
in his or her plea and answer, recriminate, and ask for a divorce in his or her 'favor;
and if, on the trial, the court or jury shall believe that such party, instead of the
petitioner, is entitled to divorce, they may so find upon legal proof, so as to avoid
the necessity of a cross-action." (emphasis added).

6. 217 Ga. 84, 121 S.E.2d 146 (1961).
7. Childs v. Childs, 223 Ga. 435, 156 S.E.2d 21 (1967); Perlotte v. Perlotte, 218 Ga. 27,

126 S.E.2d 220 (1962) ; McCartney v. McCartney, 217 Ga. 200, 121 S.E.2d 785 (1961)
Moon v. Moon, 216 Ga. 627, 118 S.E2d 473 (1961).

8. Brackett v. Brackett, 217 Ga. 84, 121 S.E.2d 146 (1961).
9. Hyndman v. Hyndman, 208 Ga. 797, 69 S.E.2d 859 (1952).

10. Singleton v. Singleton, 202 Ga. 269, 42 S.E.2d 737 (1947); Alford v. Alford, 189 Ga.
630, 7 S.E.2d 278 (1940); Lowry v. Lowry, 170 Ga. 349, 153 S. E. 11 (1930).

11. Brackett v. Brackett, 217 Ga. 84, 121 S.E.2d 146 (1961).
12. GA. CODE ANN. §30-109 (Rev. 1952); for text of the section, see note 1 supra.
13. 2 C. VERNIER, AMERICAN FAMILY LAWS §78 (1932).
14. 31 Ga. 625 (1860).
15. 198 Ga. 239, 31 S.E.2d 409 (1944).
16. Cases cited note 7 supra.
17. Brackett v. Brackett, 217 Ga. 84, 121 S.E.2d 146 (1961) (defense of desertion to

charge of cruel treatment); Rowell v. Rowell, 209 Ga. 572, 74 S.E.2d 833 (1953) (defense
of adUltry to charge of cruelty).

18. 222 Ga. 460, 150 S.E.2d 809 (1966.).
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after stating that cruel treatment on both sides is like conduct, commented:
"What is like conduct has not otherwise been defined."'19 In the Schwartz
case, the court found that the adultery of the husband occurring after a
Mexican divorce and the cruel treatment by the wife were not "like con-
duct" as is contemplated by Code section 30-109.20 This of course was an
exceptional situation. Even though the courts have not yet so held, it is felt
that the doctrine would come into play in normal situations in which
adultery, desertion, cruel treatment, or intoxication is the basis of the
complaint, and one of the same four is also the recriminatory defense. It
has been suggested by Madden 2 ' that like conduct could be interpreted to
mean "conduct constituting -ground for divorce. '22 This interpretation
would seem more logical, if logic can be found at all in recrimination, than
one which allows only recriminatory defenses which are based on the exact
same type of grounds as is the complaint.

In determining the validity and worth of the doctrine of recrimination,
a brief review of its history in general is worthwhile. The doctrine had
its beginnings in the Roman law concerning property rights of a husband
and wife, and since divorces were not then allowed, it could never have
been applied there to prevent a divorce.23 Later, it found its way into
the English ecclesiastical courts, but its consequences in those courts was
of a financial nature, and thus could not have had the application it now
has, since the ecclesiastical courts were not authorized to grant absolute
divorces. 24 At a later period in English law, and when subsequently adopted
in the United States, the doctrine became an absolute bar to divorce, and
no longer a rule relating to property rights or support.25 Thus, recrimina-
tion as applied today has no justification in its historic origins and develop-
ment.

Although little justification has been found for the continuing existence
of recrimination, arguments based on the doctrine of clean hands26 and on

19. Id. at 462, 150 S.E.2d at 811.
20. Schwartz v. Schwartz, 222 Ga. 460, 150 S.E.2d 809 (1966).
21. J. MADDEN, HANDBOOK OF THE LAW OF PERSONS AND DOMESTIC RELATIONS 305-11

(1931) (hereinafter cited as MADDEN).
22. Id. at 310.
23. See H. CLARK, JR., THE LAW OF DOMESTIC RELATIONS IN THE UNITED STATES §12.12

(1968) (hereinafter cited as CLARK); 27A CJ.S. Divorce 227 (1959) Raskin I& Katz,
The Dying Doctrine of Recrimination in the United States of America, 35 CAN. B.
REV. 1046 (1957) (hereinafter cited as Raskin & Katz).

24. See DeBurgh v. DeBurgh, 39 Cal.2d 858, 250 P.2d 598 (Sup. Ct. 1952); CLARK §12.12.
25. CLARK §12.12.
26. See e.q., Stewart v. Stewart, 29 So.2d 247 (Fla. 1946); Hatfield v. Hatfield, 113 W.Va.

Rep. 135, 167 S.E. 89 (1932); Z. CHAFFEE, JR., SOME PROBLEMS OF EQUITY 81 (1950)
(hereinafter cited as CHAFEE); CLARK §12.12; MADDEN 305-11; M. MAYER, DIVORCE

AND ANNULMENT IN THE 50 STATES 53 (1967) (hereinafter cited as MAYER); C. VERNIER,

AMERICAN FAMILY LAWS §78 (1932); 27A C.J.S. Divorce 228 (1959); Weinstein, Pro-
posed Changes in the Law of Divorce, 27 Mo. L. REV. 307 (1962) (hereinafter cited as
Weinstein) note 51 IOWA L. REV. 184 (1965).
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a contract theory2' are the most worthy of mention. In general, clean hands
requires the complainant to be innocent, and when he is at fault in the
matter (marital relations here) complained of, then he can receive no
relief. Overwhelmingly, this justification has been rejected by the writers,28

and by some courts.29 "The clean hands maxim is an impertinent intrusion
on a very difficult and important judicial job. '" 30 The argument based on a
contract theory states in effect that one cannot complain of a breach of any
contract which he has already violated. 31 Such theory should definitely not
be applied to divorce law since marriage is more than a mere contract; 32

and even if it were not, since a recriminatory defense can be used no matter
who was first at fault,3 3 the analogy to contract law fails, and provides no
justification for the doctrine. The supposed justifications for the doc-
trine seem to be mere after-thoughts, abortive attempts to justify some-
thing which is established law, but is a logical and historical anomaly.

Just as the writers find the bases for the doctrine of recrimination
unconvincing, they also, with great unanimity, reject the doctrine itself
as being: "fundamentally unsound," 34 "logically absurd,"3 5 "regressive and
unfortunate," 36  "outrageous, '"3

7 "[i]ncompatible with the interest of
society in maintaining the basic family status,"38 "[t]he unholy outgrowth
from the doctrine of fault,"'39 and "[a] good example of the uselessness
and mischievous nature of the varied family legislation existing in some
of our states."40 The doctrine of recrimination promotes adulterous
relationships, encourages uncontested and collusive divorces, and increases
the danger of illegitimate children. 41 Indeed, there seems to be absolutely
nothing favorable which can be said about recrimination. When it is
realized that a doctrine or rule exists in the law which is not justified, has
no redeeming qualities whatsoever, and has harmful effects both on the
parties involved and on society, then that doctrine should be abolished
or repealed. Such is the case of recrimination.

Several states have taken steps to limit or nullify the effects of re-

27. DeBurgh v. DeBurgh, 39 Cal.2d 858, 250 P.2d 598 (Sup. Ct. 1952); Beeby v. Beeby, 1
Hagg. Ecc. 787, 162 Eng. Rep. 755 (1799) ; CLARK §12.12; Weinstein 307; note 51 IowA
L. REv. 184 (1965).

28. See e.q., CHAFER 81; MAYER 54; Weinstein 307; note 51 IowA L. REv. 184 (1965).
29. DeBurgh v. DeBurgh, 39 Cal.2d 858, 250 P.2d 598 (Sup. Ct. 1952) ; Stewart v. Stewart

29 So.2d 247 (Fla. 1946); Hatfield v. Hatfield, 113 W.Va.Rep. 135, 167 S.E. 82 (1932).
30. CHAFEE 75.
31. For the classic statement of this ,theory. see Beeby v. Beeby, 1 Hagg. Ecc. 787, 790, 162

Eng. Rep. 755, 756 (1799).
32. DeBurgh v. DeBurgh, 39 Cal.2d 858, 250 P.2d 598 (Sup. Ct. 1952).
33. DeBurgh v. DeBurgh, 39 Cal.2d 858, 250 P.2d 598 (Sup. Ct. 1952); Rowell v. Rowell,

209 Ga. 572, 74 S.E.2d 833 (1953).
34. Weinstein 322.
35. Raskin & Katz, supra note 23, at 1059.
36. MAYER 53.
37. CLARK §12.12 at 373.
38. Weinstein 322.
39. Raskin & Katz 1059.
40. C. VERNIER, AMFRICAN FAMILY LAWS §78, at 85 (1932).
41. 24 AM. JUR. 2d Divorce §226, at 382 (1966).

1969]



MERCER LAW REVIEW

crimination. At least four states have adopted (by statute or judicially)
the doctrine of comparative rectitude.42 This doctrine is that, "[ujnder
proper circumstances, relief by way of divorce may be given to a party less
in fault, although both parties have shown grounds for divorce." 43 Compara-
tive rectitude is favored by some,44 but it too would be criticized by those
who question the place of fault at all in divorce law.45 Many favor
more discretion on the part of the judge in divorce matters,46 and some
states have left the application of recrimination to the sound discretion
of the trial judge. 47 In a leading case in the field, DeBurgh v. DeBurgh,48

the California Supreme Court stated that the following considerations
would determine whether or not a recriminatory defense would bar the
plaintiff's suit: (1) prospect of reconciliation; (2) effect of the marital
conflict upon the parties; (3) effect of the marital conflict upon third
parties; and (4) comparative guilt of the parties. The court also stated
that a divorce could be granted to both parties. 49 This approach, rather
than the mechanistic application of an antiquated rule of law, takes into
consideration the best interests of the parties and society in determining
whether or not to grant a divorce.

Probably the best solution to the problem of recrimination has been
made by the states which have either completely abolished recrimination, or
have made its application discretionary with the trial judge. Those which
have done so by statute are Colorado,50 Kansas,5 1 North Dakota,5 2 Okla-
homa,53 and Washington.5 4

42. See, CLARK §12.12 (States having adopted the doctrine of comparative rectitude are
Arkansas, Florida, Nevada, and Utah).

43. Annot., 170 A L.R. 1073 (1947).

44. CLARK §12.12.
45. CLARK §12.12; Raskin & Katz 1046; note 51 IOWA L. REV. 184 (1965); Alexander, Lets

Get the Embattled Spouses Out of the Trenches, 18 LAW &c CONTEMP. PROB. 98 (1953).
46. CHAFEE 84; Raskin & Katz 1046.
47. Stewart v. Stewart, 29 So.2d 247 (Fla. 1946); Wells v. Wells, 41 N.J. 594, 198 A 2d

442 (1964) ; Hatfield v. Hatfield. 113 W.Va.Rep. 135, 167 S.E. 89 (1932). Even in
England, from which we adopted recrimination, the courts are given discretion when
both parties are at fault. See, 15 &c 16 Geo. 5, c. 49, §178 (1925), and Blunt v. Blunt
(1943) A.C. 517, 169 L.T.R. 33.

48. 39 Cal. 2d 858, 250 P.2d 598 (Sup. Ct. 1952).
49. Id.
50. COL. REV. STAT. 46-1-4(3) (1963), which states: "If, upon the trial of an action for

divorce, either or both of the parties shall be found guilty of any one, or more, of
the grounds for divorce, then a divorce may be granted to either, or both, of said
parties in accordance with such findings."

51. KAN. STAT. ANN. 60-1606 (1964), which states: "When the parties are found to be in
equal fault, the court may grant or refuse a divorce."

52. N. DAK. CEN. CODE 14-05-10 (Supp. 1967), which states: "Divorces must be denied
upon showing: I. Connivance; 2. Collusion; 3. Condonation; or 4. Limitation and
lapse of time." (the code of 1960 contained a fifth basic for denial of a divorce -
recrimination.)

53 12 OKLA. STAT. ANN. §1275 (1961), which states: "The parties appear to be in equal
wrong shall not be a basis for refusing to grant a divorce, but if a divorce is granted
in such circumstances, it shall be granted to both parties."

54. REV. CODE OF WASH. 26.08.150 (1949), which states: "The defendant may, in addition
to his or her answer, file a cross-complaint for divorce or annulment and the court
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This writer has found no case in Georgia which questions the validity of
or discusses the merits of the portion of Code section 30-109 concerning
recrimination. The section seems to have been accepted by the courts
generally, and applied accordingly. The only possible justification for the
doctrine found in the cases in Georgia is that there is a public policy,
declared and enforced, which calls for very close scrutiny in cases which
could result in the severence of marital relationships. 5 While the main-
tenance of marital relationships has long been recognized as a positive
interest of the state, it would not be in the public interest to preserve
marriages, wherein each of the spouses has committed grave marital
offenses against the other. Speaking in relation to the harmful results of
the application of recrimination, the West Virginia court in Hatfield v.
Hatfield appropriately stated:

Divorce is the climax of domestic discord; the affections which
united the parties in marriage have disappeared, and hate and dis-
harmony have loomed in their places. To compel two persons to
live together under such circumstances would seem to do violence
to the sensibilities of an enlightened age.56

The doctrine of recrimination has been shown to be one which should
no longer be recognized in the modem divorce laws of this nation and of
Georgia. Because it is codified, the courts of Georgia are powerless to
change the law of recrimination; therefore, the legislature of Georgia
should and must act to abolish this most unjust and ignominious defense
against divorce.

S. DAVIs LANEY

MOTOR VEHICLES-INTOXICATED OPERATOR-
GEORGIA'S IMPLIED CONSENT STATUTE

Cognizant that driving while under the influence of some intoxicant is a
vital factor in highway accidents and fatalities,' the 1968 Georgia General
Assembly enacted an "implied consent" statute.2 This statute provides that
any person who drives or operates a motor vehicle on a public road or
highway is deemed to have consented to a chemical test of his blood or
breath if such driver is lawfully arrested for any offense allegedly com-

may, in such cases, grant a divorce or annulment, if any, in favor of either party,
or as it were on application of both."

55. Jones v. Jones, 181 Ga. 747, 184 S.E. 271 (1936).
56. 113 W.Va.Rep. 135, 167 S.E. 89, 91 (1932).
1. "Blood tests performed on fatally injured drivers in the United States indicate that

60 to 75 per cent of them have blood alcohol concentrations of 0.05 per cent or more;
and that 40 to 50 per cent of fatally injured drivers attain concentrations of 0.15 per
cent or more." Cramton, Driver Behavior and Legal Sanctions: A Study of Deterrence,
67 MICH. L. REv. 421, 437 (1969).

2. GA. CODE ANN. §68-1625.1 (Supp. 1968).
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mitted while the person was driving or operating a vehicle under the
influence of intoxicating liquor. When actually arrested, a driver may
submit to a chemical test or he may withdraw his consent; but he must be
told that his failure to submit to a test will result in the suspension of his
privilege to operate a vehicle for a period of six months. However, in event
of refusal, the license is suspended only after there is notice to the driver
and an opportunity for a hearing on the issue of his refusal.3

"Implied consent" statutes are becoming popular throughout the United
States. 4 Before, on the trial of a driving under the influence case the evidence
of intoxication was merely the testimony of the arresting officer---obser-
vations as to the driver's voice, speech, eyes, breath and gait. The driver
would invariably testify to his sobriety and often prevail.5 With the develop-
ment of scientific tests6 that accurately measure the amount of alcohol in
the human system, it became possible to corroborate the officer's testimony.
Still many drivers refused to submit to such tests. Since there could be no
tests unless there was consent by the driver, states began to enact "implied
consent" statutes which circumvented the need for obtaining consent.7

The constitutionality of such statutes seems, for the present, to have been

3. Id.
4. States that have passed an "implied consent" statute are: California, Connecticut,

Florida, Idaho, Iowa, Kansas, Michigan, Minnesota, Missouri, Nebraska, New Hamp-
shire, New Jersey, New York, North Carolina, North Dakota, Ohio, Oregon, Rhode
Island, South Dakota, Utah, Vermont and Virginia.
For general discussions on "implied consent" statutes and compulsory chemical testing
see LaPlante, Alcohol Testing: Connecticut's Implied Consent Statute, 38 CONN. B.J.
16 (1964) ; Slough & Wilson, Alcohol and the Motorist: Practical and Legal Problems
on Chemical Testing, 44 MINN. L. REV. 673 (1960); Watts, Some Observations on
Police-Administered Tests for Intoxication, 45 N.C. L. REV. 34 (1966); Weinstein,
Statute Compelling Submission to a Chemical Test for Intoxication, 45 J. CREIu.
L.C&P.S. 541 (1955); Comment, Driving While Intoxicated - Implied Consent Statute
in Ohio, 20 CASE W. REs. L. REV. 277 (1968); Comment, Florida's "Implied Consent"
Statute: Chemical Tests for Intoxicated Drivers, 22 U. MIAMI L. REV. 698 (1968);
Comment, Chemical Tests and Implied Consent, 42 N.C.L. REV. 841 (1964.); Comment,
The Drinking Driver: An Approach to Solving a Problem of Underestimated Severity,
14 VILL. L. REv. 97 (1968); Comment, Virginia's Implied Consent Statute: A Survey
and Appraisal, 49 VA. L. REV. 386 (1963).

5. Without compulsory chemical tests, only 27 of the 83 persons charged with drunk
driving were convicted in Boston in 1964; 144 of 237 were convicted in Baltimore in
1950. Comment, The Drinking Driver: An Approach to Solving a Problem of Under-
estimated Severity, 14 VILL. L. REV. 97, 103 (1986).

6. Aside from the blood test, Various devices used in the breath test are the drunko-
meter, alcometer, breathalyzer and the intoximeter. See Slough & Wilson, Alcohol and
the Motorist: Practical and Legal Problems on Chemical Testing, 44 MINN. L. REV.
673 (1960); Watts, Some Observations on Police-Administered Tests for Intoxication,
45 N.C. L. REv. 34 (1966).

7. Implied consent statutes are based on two theories - the right-privilege and one in-
volving a due process analysis. The former considers driving an automobile a privilege
(and not a right) conditioned upon the driver waiving his constitutional right to
refuse to submit to a chemical test whenever he is arrested for driving while intoxi-
cated. The latter recognizes the social and economic importance of an automobile and
its inherently dangerous nature, and a statute which limits its use will be con-
stitutional so long as it is a reasonable exercise of the state's police power and due
process of law is not violated. See Weinstein, Statute Compelling Submission to a
Chemical Test for Intoxication, 45 J. Cum. L.C.&P.S. 541, 54347 (1955); Comment,
Florida's "Implied Consent" Statute: Chemical Tests for Intoxicated Drivers, 22 U.
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put at rest. The United States Supreme Court, in Schmerber v. California,s

upheld the taking of blood for chemical analysis from a person arrested for
driving under the influence despite the driver's refusal to consent to the
taking. At that time California had no "implied consent" statute in effect.
Though the Supreme Court has never ruled on these statutes, "it seems
only logical that if the court in Schmerber found a compulsory blood test
to be constitutional without a statute then a fortiori the Court would find
chemical tests constitutional under a reasonable statute in which the in-
dividual has a choice of submission or refusal." 9 However, Schmerber does
raise two interesting questions.' 0 First, it has been contended that Schmerber
makes "implied consent" laws unnecessary, since the accused party can be
forced to submit to the chemical test. The attack in schmerber focused mainly
on the grounds that the blood test violated the privilege against self-in-
crimination,1 1 sanctioned unreasonable search and seizure,12 and deprived the
accused driver of due process of law.' 3 The Court answered the first attack
by limiting the scope of the fifth amendment holding that the privilege
against self-incrimination "protects an accused only from being compelled
to testify against himself, or otherwise provide the State with evidence of a
testimonial or communicative nature, and that the withdrawal of blood
and use of the analysis in question. . .did not involve compulsion to these
ends.' 14 In reply to the second ground-unreasonable search and seizure-

MiMS L. REV. 689, 699-700 (1968); Comment, Virginia's Implied Consent Statute:
A Survey and Appraisal. 49 VA. L. REv. 386, 388-89 (1963).

8. 384 U.S. 757 (1966).
9. Comment, Florida's "Implied Consent" Statute: Chemical Tests to Intoxicated Drivers,

supra, n. 7, at 700 n. 9. However, the Supreme Court, in Breithaupt v. Abram, com-
mented favorably upon the Kansas "implied consent" statute: "It might be a fair
assumption that a driver on the highways, in obedience to a policy of the State, would
consent to have a blood test made as part of a sensible and civilized system protecting
himself as well as other citizens not only from the hazards of the road due to drunken
driving, but also from some use of dubious lay testimony." 352 U.S. 432, 435 n.2
(1956).

10. Comment, The Drinking Driver: An Approach to Solving a Problem of Under-
estimated Severity, 14 VILL. L. REv. 97, 105-06 (1968).

11. U.S. CONsT. amend. V: "No person ... shall be compelled in any criminal case to be a
witness against himself ...."

12. U.S. CoNsT. amend. IV: "The right of the people to be secure in their persons.
against unreasonable searches and seizures, shall not be violated ...."

13. U.S. CONST. amend. XIV, §1: ". .. [N]or shall any State deprive any person of life,
liberty, or property, without due process of law .... "

14. Schmerber v. California, 384 U.S. 757, 761 (1966). The Court ostensibly added blood
withdrawal to the list of exceptions: ". . . It (the Fifth Amnedment) offers no pro-
tection against compulsion to submit to fingerprinting, photographing, or measure-
ments, to write or speak for identification, to appear in court, to stand, to assume
a stance, to walk, or make a particular gesture." Id. at 764. It should be noted that
the decision in Schmerber may be in a precarious position. The composition of the
Court has changed as Justice Clark, a member of the 5-4 majority, has retired and
been replaced by Justice Marshall. Moreover, a recent decision may have altered the
Court's outlook on constitutional privileges. In Spevack v. Klein, 385 U.S. 511 (1967),
a lawyer, against whom disbarment proceedings had been brought, was asked to
produce records of his financial transactions. It was an administrative proceeding and
the attorney asserted his fifth amendment constitutional privilege. Reasoning that
under the fifth amendment a person must be afforded the right to remain silent and
to suffer no penalty because of this silence, the Court held that penalty is not
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it was held that the blood tests were governed by the fourth amendment
and, before being admissible, two questions must be answered: (1) were the
police justified in requiring the driver to submit to a test; and (2) were the
means and procedures employed in obtaining the test reasonable. 15 The
last ground, concerning due process, was rendered nugatory by the Court.
In Rochin v. California,16 police officers, engaged in an illegal search,
Observed the defendant swallow two capsules. It was believed the capsules
contained narcotics. Over Rochin's objections, a doctor induced an emetic
into his stomach through a tube, forcing him to regurgitate the capsules
which were later used in evidence against him. Reversing, the Court held
that this is "conduct that shocks the conscience."17 Five years later, Breit-
haupt v. Abram'8 was decided. A blood sample, taken while the defendant
was unconscious, was used to secure a conviction of involuntary man-
slaughter. The Court affirmed, finding the absence of conscious consent,
without more, does not necessarily render the taking a violation of a con-
stitutional right. It was felt that the case involved nothing "offensive" or
"brutal" when "done... under the protective eye of a physician,"'19 and
therefore, the Court in Schmerber felt Breithaupt should not be over-
ruled.

20

The second question raised by Schmerber is that many commentators
have been repelled by the "privilege" language and the fiction of "implied
consent." "Unquestionably, there is something dubious in couching a statute
of keystone significance in indirect terminology, because it leaves the im-
pression that a direct statement to the effect that refusing to submit to a

restricted to fine or imprisonment but the imposition of any sanction which makes
assertion of the fifth amendment "costly". As a recent Comment has asserted: "The
relationship between the Spevack case and proceeding under the implied consent
statute is extremely dose. License revocation, like disbarment, is an administrative
proceeding; and the 'evidence' which is requested under this statute, in lieu of im-
posing the loss of license sanction, could be used against a motorist during a criminal
prosecution. Should the motorist refuse to take a chemical test-which is, in effect,
an attempt to invoke the fifth amendment privilege against self -incrimination-he
will be subject to the 'costly sanction' of losing his driving privileges." Comment,
Driving While Intoxicated - Implied Consent Statute in Ohio, 20 CASE W. Ras. L.
REv. 277, 286-87 (1968).

15. Schmerber v. California, supra n.14 at 768. The Georgia statute answers the two
questions in the affirmative and should satisfy constitutional requirements on
this issue. (1) Before any chemical test can be administered, the motorist must have
been placed under arrest and before the officer can arrest he must have reasonable
cause; and (2) the law provides for either a blood test (which can only be ad-
ministered by qualified personnel) or painless breath test. The motorist can object
to the blood test and if so, he will be administered the breath test; or he may refuse
to take either test. GA. CODE ANN. §68-1625.1 (a) (Supp. 1968).

16. 342 U.S. 165 (1952).
17. Id. at 172.
18. 352 U.S. 432 (1957).
19. Id. at 435.
20. Schmerber v. California, 384 U.S. 757, 760 (1966). Under the Georgia statute, only a

licensed physician, registered nurse, medical examiner, or ASCP certified or qualified
medical or laboratory technician or aide may withdraw bloor for the purpose of
determining the alcoholic content. GA. CODE ANN. §68-1625 (d) (Supp. 1968).
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blood test is a misdemeanor, and therefore punishable, would be wrong. ' 21

However, such terminology is borrowed from hit-and-run and nonresident
statutes and probably represents an attempt by state legislatures to support
such legislation by an already proven rational due to a fear that the
United States Supreme Court may, at a later date, find such laws un-
constitutional.

22

The writer will now attempt to present a practical picture of the new
statute and raise questions as to its applicability without trying to pass on
its constitutionality. To do this pertinent sections of the law will be
emphasized in piecemeal fashion and comments will appear thereunder.
It is to be remembered that the "implied consent" portions should be read
in conjunction with the section dealing with the offense of driving under
the influence.

68-1625 . . . .(a) Ir shall be unlawful and punishable. . .for any
person who is under the influence of intoxicating liquor to drive
or operate any vehicle within this state.23

This new subsection produces no changes from the former law and
differs only to the extent that it has added the phrase "within this state."
As such it should cover both public and private property. In Flournoy v.
State,2 4 the Georgia Appellate Court stated that while the word "drive"
usually denotes movements of a vehicle in some direction, the word "operate"
has a broader meaning so as to include not only the motion of the vehicle
but also acts which engage the machinery of the vehicle that will set in
motion the motive power of the vehicle.

(b) Upon the trial of any person accused of violating subsection
(a) of this section, evidence as to the amount of alcohol in the de-
fendant's blood at the time of the alleged offense as shown by
chemical analysis of the defendant's blood or breath shall be ad-
missible as competent evidence bearing upon the question of
whether the person was under the influence of intoxicating liquor
and shall give rise to the following presumptions ...

This differs substantially from former law which provided that the
amount of alcohol in the defendant's blood, urine, breath, or other bodily

21. Comment, The Drinking Driver: An Approach to Solving a Problem of Under-
estimated Severity, 14 VILL. L. REV. 97, 106 (1968).

22. Id.
23. The punishment for driving while under the influence is as follows: (1) Those

convicted for the first offense shall have their driver's license suspended for a period
of at least 30 days and shall receive such other punishment as the judge shall deem
appropriate; (2) Those convicted for the second time within a period of three years
may be sentenced to imprisonment for a period of at least 15 days, shall have their
driver's license suspended for a period of at least six months and shall receive such
other punishment as the judge shall deem appropriate; (3) Those convicted for the
third or more times within a period of three years shall be sentenced to imprisonment
for a period of at least 30 days, shall have their driver's license suspended for a
period of at least three years and shall receive such other punishment as the judge
shall deem appropriate. GA. CODE ANN. §68-9927 (1) - (3) (Supp. 1968) (emphasis added).

24. 106 Ga. App. 756, 128 S.E.2d 528 (1962).
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substance shall give rise to rebuttable (emphasis added) presumptions. It
then qualified this to the extent that failure of such arrested person to de-
mand or consent to such a test should not be admitted in evidence in the
trial.2 5 The law also went further, stating that nothing in that section should
be construed as requiring any person to take such examination against his
wishes 2 6 The new law does provide, however, that if the test does not
indicate that there was, at the time of the test, 0.10 per cent or more by
body weight of alcohol, such test will not be admissible against the defen-
dant; nor will a record be preserved; and no notation of the result of the
test made on the person's driver's license.27

It should be noted that the evidence must show the "amount of alcohol
in the defendant's blood at the time of the alleged offense." (emphasis
added). Consequently, if the motorist is stopped and arrested one hour
before the blood or breath specimen is obtained, the results of the test will
show the amount of the blood-alcohol sixty minutes after the alleged
offense. Therefore it would appear necessary for the prosecution to offer
evidence through an expert witness as to the amount of alcohol in the
defendant's blood at the time of the alleged offense.2s Reliable estimates
by expert witnesses may be made by a mathematical process known as
extrapolation.

29

Of the two types of tests, the blood test is the most reliable. Though
having the advantage of reliability this test is not often feasible. Under the
new statute, only a licensed physician, registered nurse, medical examiner,
or ASCP certified or qualified medical or laboratory technician or aide may
withdraw blood. 30 The services of these individuals are not always readily
available and if there is "an appreciable delay between the time of the...
arrest and the time of drawing the blood sample, the percentage of blood
alcohol is likely to drop considerably."3' 1

Greater practicality is found in the breath test. The specimen in this

25. GA. CODE ANN. §68-1625 (b) (1967) (Repealed 1968).
26. GA. CODE ANN. §68-1625 (b) 6 (1967) (Repealed 1968).
27. GA. CODE ANN. §68-1625(b)(6) (Supp. 1968). Any other competent evidence bearing

on the question whether the person was tinder the influence can be introduced. GA.
CODE ANN. §68-1625 (b) (5) (Supp. 1968).

28. LaPlante, Alcohol Testing: Connecticut's Implied Consent Statute, 38 CONN. B.J. 16,
19 (1964). The expert witness might testify that the defendant, having had nine-
hundredths of one per cent alcohol in his blood one hour after the offense, must have
had at least ten-hundredths of one per cent at the time of the offense. Id. This
latter figure would give rise to the presumption of driving while under the influence.

29. "Given a known rate of elimination of blood-alcohol in the average person, an expert
can reasonably estimate the percentage of blood alcohol in the average person at the
time of a certain event, based upon the quantity of alcohol in the blood as shown
in the chemical test. An expert witness may provide a reasonably accurate estimate of
the blood-alcohol concentration of a particular person if he is given definite facts
from which he can determine the rate of elimination taking place in the individual's
body." Slough & Wilson, Alcohol and the Motorist: Practical and Legal Problems on
Chemical Testing, 44 MINN. L. REV. 673, 682-3 (1960).

30. GA. CODE ANN. §68-1625 (d) (Supp. 1968).
31. Slough & Wilson, supra, n. 29 at 679.
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test is easily obtainable and provides a quick, reasonable test result to
guide the officer. The various devices used for such blood-alcohol determina-
tion are the drunkometer, alcometer, breathalyzer, and the intoximeter.
Georgia will utilize the last in its determinative process of breath analysis.32

As it requires a trained operator, the State Crime Laboratory, with the
cooperation of the 'Georgia Police Academy, initiated on August 5, 1968, a
series of one-week schools to teach the theory and operation of the machine.
Upon successful completion of 40 hours of instruction, the student is
awarded a certificate and he may then apply for an operator's permit in his
jurisdiction.

(1) If there was at that time 0.05 per cent, or less by weight of
alcohol in the defendant's blood, it shall be presumed that the
defendant was not under the influence of intoxicating liquor.
(2) If there was.. .iu excess of 0.05 per cent, but less than 0.10 per
cent . . . . such fact shall not give rise to any presumption. . .but
such fact may be considered with other competent evidence ....
(3) If there was. . .0.10 per cent or more. . .it shall be presumed
that the defendant was under the influence .... 33

Under the former law if there was 0.15 per cent of alcohol or more in the
blood it was presumed the defendant was under the influence.34 Now it
takes a lesser amount of alcohol in the blood to raise the presumption of
being under the influence.

To give some idea of how many drinks one must consume to reach a
certain measure of alcoholic consumption, and the corresponding alcohol
levels such consumption produces, the following rule-of-thumb is suggested.
Though the figures will vary according to weight and food consumption,
an average individual consumes one ounce of alcohol by drinking two
ounces of 100-proof liquor or one 12-ounce bottle of beer. The consumption
of two ounces of alcohol raises one's alcohol level to .04 per cent, four
ounces raises it to .09 per cent, and eight ounces raises it to .14 per cent. 35

68-1625.1 . . . . (a) Any person who drives or operates a motor
vehicle upon a public road or highway of this State shall be deemed
to have given his consent to a chemical test. . .of his blood or

32. For a thorough discussion concerning chemical testing apparatus, see Slough & Wilson,
supra n. 4.

33. The practitioner should remember that if the test does not indicate 0.10 per cent or
more the prosecution cannot use it in evidence against the defendant. GA. CODE ANN.

§68-1625 (e) states that if the driver has submitted to a chemical test the results shall
be made available to him or his attorney.

34. GA. CODE ANN. §68-1625 (b) 3 (1967). (Repealed 1968).
35. See Comment, The Drinking Driver: An Approach to Solving a Problem of Under-

estimated Severity, supra n. 21 at 101. Dr. Forrester, who developed the intoximeter,
observes when the average person attains the 0.05 per cent level, signs of exhilaration
begin to be evident, the pitch of the voice may rise and the face flush; towards 0.10
per cent signs of poorer judgment become evident, along with increased self-confidence
and impaired attention; and as the percentage passes 0.10 per cent, slower response
to stimuli becomes more pronounced, inhibitions are decreased and muscular coordina-
tion impaired. Forrester, Alcohol, Traffic Accidents and Chemical Test Evidence, The
Intoximeter Association (1960).
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breath for the purpose of determining the alcoholic content of his
blood...

The Code, in making driving under the influence a crime, states that it
is unlawful while under the influence of any intoxicant to drive or operate
any vehicle within this state (emphasis added). Here, consent to a chemical
test is impliedly given if the person drives or operates a motor vehicle upon
a public road or highway of this state (emphasis added). Is there a dif-
ference? If not, why didn't the legislature provide that any person who
drives or operates a vehicle within this state (emphasis added) gives his
consent to a chemical test.

if lawfully arrested for any offense allegedly committed while the
person was driving or operating a vehicle under the influence of
intoxicating liquor.

The implied consent is triggered if the person is lawfully arrested. Until
that time it is analogous to a wife's dower rights-inchoate. The arrest
must be for an alleged offense committed while the person was driving or
operating a vehicle under the influence. There are two conditions precedent
before the implied consent is given: alleged offense and lawful arrest.

No person shall be required to take a blood test if he objects there-
to, and in such case such person shall be given a breath test. If such
persons shall be minors, their parents or guardians shall also be
deemed to have given such consent...

Does this mean the person who is lawfully arrested for allegedly driving
or operating a vehicle while under the influence has the option as to the
type of test which is to be administered? If the motorist has the option, the
police will have to exert themselves to make certain they will have available
at all times a qualified individual for the blood withdrawal as well as the
more easily available equipment for the breath test. The police, on the other
hand, will probably adopt the view that the law enforcement officer has the
option and the motorist can only object to a blood test.3 6

The test shall be incidental to a lawful arrest and administered
at the direction of a law enforcement officer having reasonable
cause to believe such person was driving or operating a motor
vehicle upon a public road or highway while under the in-
fluence ....

Implicit in the arrest is a limitation on who may compel a chemical test.
This portion of the statute makes it clear that only a law enforcement
officer has the authority to direct such a test. Before he can make the request
he has to have reasonable cause. Therefore, "a motorist involved in a
collision with another motorist probably has no standing to require the

36. LaPlante, supra n. 28 at 35-6. The last view seems to be the preferred view in other
jurisdictions and should be found so in Georgia. See, e.g., Lee v. State, 187 Kan. 566,
358 P.2d 765 (1961); Timm v. State. 110 N.W.2d 359 (N.D. 1961).
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driver causing the accident to submit to a chemical test for intoxication. ' ' 7

Since there must be an arrest prior to a request to take the test, a refusal
by the motorist before being placed under arrest should not subject him to
license revocation. Moreover, the arrest must be lawful. It should be noted
that the offense of driving while under the influence is a misdemeanor.3 8

Also, according to the Code, a law enforcement officer is required to obtain
a warrant prior to making an arrest for a crime (which includes a misde-
meanor) unless the offense is committed within his presence, or the offender
is endeavoring to escape, or for other cause there is likely to be a failure
of justice for want of an officer to issue a warrant.39 No problem arises
where the officer has himself observed the violation. In such a case he has
clear authority to immediately place the suspect under arrest. But where the
officer has not personally observed the alleged violation, i.e., a motor vehicle
accident, must he secure" a warrant before arresting the offender? It is the
writer's opinion that the last clause of the above mentioned code section,
failure of justice, should cover such contingency.40

Such person shall be informed by the arresting officer that his
failure to submit to such a chemical test will result in the suspen-
sion of his privilege to operate a vehicle for a period of six months.

There must be a lawful arrest, based on: reasonable cause, a request to
submit to a chemical test, and notice given to the motorist that failure to
submit will result in suspension of his driving privilege. If all conditions
are not complied with there can be no suspension-refusal or no refusal.

(b) If any such person refuses the request of a law enforcement
officer to submit to a chemical test, the Department of Public
Safety, upon receipt of the sworn statement of a law enforcement
officer to the effect he had reasonable cause to believe that such
person had been driving. . .a motor vehicle. . .while under the
influence... and that the person refused to submit to the test after
being requested by the law enforcement officer, shall suspend his
license to operate a motor vehicle for a period of six months....

The statute provides that the officer must submit a sworn statement to
the Department of Public Safety to the effect he had reasonable cause and

37. Comment, Virginia's Implied Consent Statute: A Survey and Appraisal, 49 VA. L. REv.
386, 396 (1963).

38. GA. CODE ANN. §68-9927 (Supp. 1968).
39. GA. CODE ANN. §27-207 (1953).
40. Under a similar situation, the Supreme Court of the United States, in Schmerber v.

California, espoused the "emergency" doctrine. It was held that where the officer had
to investigate the scene of the accident and to take the accused to the hospital there
would be no time to seek out a magistrate and secure a warrant, that such a delay
might threaten the destruction of the evidence. 384 U.S. 757, 770-71 (1966) . The
writer submits that it would result in a failure of justice if the police officer would
first have to obtain a warrant. Other states have reached the same result by giving
their statute a broad interpretation. See e.g., Combes v. Kelly, 2 Misc.2d 491, 152
N.Y.S.2d 934 (1956) (Even though the offense was not committed within the presence
of the arresting officer, he could make the arrest if he had reasonable cause and it
was coupled with an accident in which the motorist was involved).
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that the person refused to submit to a test. If such facts are not included
in the report, under a literal reading of the statute, it would seem that
the license cannot be revoked. 4' Since it appears that the officer may easily
concoct facts constituting "reasonable cause" to put in his statement, it
would seem prudent if an attorney for the motorist attend the administra-
tive hearing in order to cross-examine the officer as to his sworn state-
ments.

4 2

Although an individual has impliedly consented to submit to a chemical
test, the statute allows him to refuse the test when actually confronted by it.
However, his refusal may carry with it the statutory penalty of loss of driving
privileges for six months. What if the individual first refuses to take such
tests and two hours later tries to consent? One hour? Thirty minutes? The
statute is silent on these points and one can only speculate as to how they
will be resolved.

Is a person after having consumed a large quantity of alcohol and "under
the influence," capable of consenting to a chemical test? This argument has
been asserted in a few cases and dismissed.43 ". . .[A] person may be
sufficiently intoxicated so as to be guilty of driving while under the in-
fluence.. .and yet not be so intoxicated as to render him incapable of giving
his consent to the test." 44

What constitutes a refusal to submit to a chemical test? Consider two
situations where the motorist does not know whether he should consent or
refuse. First, the motorist informs the officer that he will submit to the test
if his attorney so advises him. The officer refuses the request. Does this
constitute a refusal? New York courts have held that this is a refusal; that
the right to counsel is confined to a criminal proceeding and does not
apply to a proceeding concerned with the revocation of a license.45 Second,
what if the motorist desires to take the blood test but he is not sure that it is
medically safe for him to allow blood withdrawal and he wishes to call his
physician before making the decision. Is this a refusal?46

What coercive measures can be employed to force an unlicensed motorist
to submit to a chemical test? Certainly not license revocation!

Another factor to be considered-will the refusal to submit to a chemical
test be admissible in evidence against the motorist or allowed to be com-
mented upon by the prosecution at the trial? The former law specifically

41. Comment, Driving While Intoxicated - Implied Consent Statute in Ohio, 20 CASE
WLrST. Ris. L. REV. 277, 291-92 (1968). The same should hold true if the officer fails
to make a sworn statement as required by statute. See e.g., Wilcox v. Billings, 200 Kan.
654, 438 P.2d 108 (1968).

42. Id.
43. Wells v. State, 239 Ind. 415, 158 N.E.2d 256 (1959); Bowden v. State, 95 Okla. Crim.

382, 246 P.2d 427 (1952); Jones v. State. 159 Tex. Crim. 29, 261 S.W.2d 161 (1953).
44. LaPlante, supra n. 28 at 25.
45. Finocchairo v. Kelly, 11 N.Y2d 58, 226 N.Y.S.2d 403, 181 N.E.2d 427, cert. denied, 370

U.S. 912 (1962).
46. LaPlante, supra n. 28 at 32-35.
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excluded this as evidence. 47 However, the new statute is silent on this point.
Though jurisdictions differ, a number of states specifically provide that
an accused's refusal to submit to a blood test is admissible evidence.4 8 Other
states have reached this result by judicial decision.49 ,

(c) The Department of Public Safety shall immediately notify such
person in writing of the proposed action to be taken. Within 15
days of the receipt by the department of the person's request in
writing, the department shall afford him an opportunity for a
hearing in the same manner and under the same conditions as
provided in the Georgia Administrative Procedure Act (Title
3A) .... For the purposes of this section the scope of the hearing
shall cover the issues of WHETHER the law enforcement officer had
reasonable cause to believe the person had been driving. . .while
under the influence . . , WHETHER the person was placed under
arrest, WHETHER he refused to submit to the test after being re-
quested to do so by a law enforcement officer, and WHETHER... he
had been informed by the arresting officer that his driving privilege
would be suspended if he refused to submit to the test. (Emphasis
added)

Upon receipt by the motorist of notice of the proposed action to be taken
by the Department of Public Safety, he can request a hearing. The request
must in writing and, within fifteen days after its receipt by the department,
the motorist shall be afforded a hearing. However, as seen above, the scope
of the hearing is limited to four issues only. Mere refusal to submit to a
chemical test will subject the motorist to loss of his license. It is of no con-
cern that the motorist is acquited at the criminal proceeding because the
hearing is an administrative proceeding and totally divorced from the
criminal action.50

Thus, the "implied consent" law provides the police and judicial systems
with a powerful instrument of control. It is, in essence, a double-edged
sword, providing both criminal and administrative sanctions. 51 And it seems
that the old cliche "When you drive don't drink, when you drink don't
drive" has taken on added impetus in Georgia. War has been declared on
the drinking driver.

JAY C. MINER

47. GA. CODE ANN. §68-1625(b) (1967). (Repealed 1968).
48. N.D. CENT. CODE §39-20-08 (1960).
49. State v. Holt,...Iowa .. _ 156 N.W.2d 884 (1968); State v. Durrant, 55 Del. 510, 188

A.2d 526 (1963); State v. Bock, 80 Idaho 296, 328 P.2d 1065 (1958).
50. For the distinction between the administrative and criminal proceedings see e.g.,

Gottschalk v. Sueppel, 258 Iowa 1173, 140 N.W.2d 866 (1966) ; Prucha v. Dep't of
Motor Vehicles, 172 Neb. 415, 110 N.W.2d 75 (1961); State v. Muzzy, 124 Vt. 222, 202
A.2d 267 (1964).

51. Comment, Driving While Intoxicated - Implied Conent Statute in Ohio, supra n. 41
at 279. State Public Safety Director R. H. Burson said that of April 1, 1969, 360 per-
sons had been killed on Georgia highways compared with 417 during the same period
last year. He attributed this decrease to the "implied consent" statute and radar devices.
The Atlanta Constitution, April 2. 1969 at 11, col. 4.
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