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All persons born or naturalized in the United States, and subject
to the jurisdiction thereof, are citizens of the United States and
of the State wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or immunities of citi-
zens of the United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law; nor deny
to any person within its jurisdiction the equal protection of the
laws.'

The Supreme Court has frequently expressed a reluctance to rely on
collateral aids when interpreting provisions of the Constitution. In the

absence of internal inconsistencies or equivocal terminology, the Court
has declared, the Constitution must speak for itself.2 Even the most rigor-

ous application of this rule, however, could hardly justify a proscription
of extrinsic sources which might serve to clarify the meaning of the first

section of the fourteenth amendment. Certainly, few provisions of the

Constitution can match the classic inscrutability of the privileges and
immunities, due process, and equal protection clauses of that section.
Consequently, Supreme Court Justices, who have been confronted with

the problem of interpreting and applying these pregnant stipulations, have
not hesitated to consult extra-constitutional sources to bolster their under-

standing or rationalize their preconceptions as to the amendment's mean-

ing.
In particular, the historical record of the framing of the fourteenth

amendment has frequently been invoked by members of the Court. From
the Slaughter House Cases3 in 1873, when the Court originally explored

the significance of the first section, to the present time, Justices have felt

compelled to seek guidance from the general history of the immediate
post-Civil War era and from the statements and writings of the men who
formulated the terms of the fourteenth amendment. Historians have
liberally supplemented these efforts by systematically perusing great masses

of information relevant to the purposes of the framers and to the original
understanding of the amendment's requirements. Despite this extensive

research, deep divisions of opinion still exist among students of constitu-
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tional history over the question of what the authors of the fourteenth
amendment believed they had accomplished by the imposing verbiage
contained in the first section.

One of the more significant of the unresolved questions is whether or
not the first section of the fourteenth amendment was deliberately de-
signed to impose the limitations of the national Bill of Rights on state
governments. Since the Supreme Court's decision in the case of Barron
v. Baltimore,4 it had been settled constitutional doctrine that the Bill of
Rights of the first eight amendments applied exclusively to the national
government. Following the ratification of the fourteenth amendment,
however, litigants in cases reaching the Supreme Court contended that
the amendment's first section had the effect of overturning the Barron
decision. It was argued that the privileges and immunities and due process
clauses of that amendment, either separately or together, imposed the
same restraints on state governments with respect to individual rights as
the Bill of Rights imposed on the national government. Unfortunately for
its advocates, this theory has never been endorsed by the Supreme Court.
Indeed, the claim that the fourteenth amendment incorporates all of the
rights and freedoms of the Bill of Rights by making them applicable to
the states has been consistently rejected by the Court for over eighty years.
During that period, Court majorities have repeatedly sought to discourage
those who would reassert the full incorporation theory by describing it
as a thoroughly discredited doctrine. Mr. Justice Moody, for example, in
his opinion for the Court in the case of Twining v. New Jersey,
apparently wished to foreclose all further debate on the matter when he
somewhat peevishly stated, "It is, however, not profitable to examine the
weighty arguments in its [the full incorporation theory's] favor, for the
question is no longer open in this Court." 5

The question was not permantly dismissed by Justice Moody's forceful
pronouncement, but rather it persistently reappeared in briefs presented
to the Court. Finally, in 1947, the division of the Court in the case of
Adamson v. California6 revealed how precarious the existence of "settled"
constitutional law can be. Led by Mr. Justice Hugo Black, a minority of
four Justices vigorously endorsed the view that the first section of the
fourteenth amendment requires state governments to abide by the limita-
tions of the first eight amendments. A shift of one vote in this case would
have overturned a constitutional doctrine which Justice Moody depicted
as permanently establishedl

The minority stand in the Adamson case was based primarily on the
historical record of the framing of the fourteenth amendment. To the
dissenting Justices, particularly Justice Black, that record clearly established

4. 32 U.S. (7 Pet.) 242 (1883).
5. 211 U.S. 78, 98 (1908).
6. 332 U.S. 46 (1947).
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that "the framers and backers of the Fourteenth Amendment proclaimed
its purpose to be to overturn the constitutional rule" announced in the
Barron case, by making the Bill of Rights completely applicable to state
governments. 7 Although this interpretation of the intentions of the framers
remains controversial, Black and his colleagues in dissent were quite
prepared to accept it as adequate justification for reversing the venerable
rule which was so emphatically affirmed in the Twining case. Indeed, Mr.
Justice Black and Mr. Justice Douglas, another member of the Adamson
minority have never disavowed this position and have continued to advo-
cate its acceptance by their colleagues on the Court.8 Therefore, it is not
merely an exercise in antiquarianism to reconstruct and examine briefly
the historical case upon which the Adamson minority rested its position.

To his dissenting opinion in the Adamson case, Mr. Justice Black ap-
pended a resum of the history of the fourteenth amendment's origins.
This summary of a major historical development necessarily was, in Black's
own words, "by no means complete."9 Not surprisingly, however, it does
appear to include references to virtually every item of evidence which
can be marshalled in support of the incorporation theory. Black rests his
case primarily upon relevant speeches made in Congress by three key
members of the Joint Committee on Reconstruction, which was responsible
for drafting the fourteenth amendment and presenting it for approval to
Congress. These men were Representatives John A. Bingham of Ohio,
Thaddeus Stevens of Pennsylvania, and Senator Jacob M. Howard of
Michigan.

Although the definition of United States citizenship which comprises
the opening sentence of the fourteenth amendment was added upon the
recommendation of Senator Howard, the remaining provisions of the first
section are primarily attributable to Representative Bingham. Certainly,
Bingham claimed to have been the principal architect of the amendment's
first section, and this claim was generally accepted by his colleagues on
the committee and in Congress. 10 Consequently, his understanding of the
intended meaning of the proscriptions delineated in that section assumes
particular significance.

Another member of the Committee, Representative George Boutwell
of Massachusetts, recalled some years later that Bingham was "charmed"
by phrases which were characterized by "euphony and indefiniteness of
meaning."" A close scrutiny of the various draft proposals for constitu-
tional amendments submitted by Bingham to the Joint Committee tends

7. Id. at 72.
8. See, e.q., Mr. Justice Black's concurring opinions in Mapp v. Ohio. 367 U.S. 643,
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10. CONG. GLOBE, 39th Cong., 1st Sess. 2896 (1866).
11. Fairman, Does the Fourteenth Amendment Incorporate the Bill of Rights: the
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to support Boutwell's observation. Bingham seemed inordinately devoted
to such concepts as "equal protection," "privileges and immunities," "life,
liberty and property," and "due process of law," and persistently offered
drafts of constitutional amendments in which these concepts were used in
varying arrangements. While most of the other committee members were
preoccupied with concrete questions concerning voting rights for Negroes
and changes in the basis for determining representation in the House,
Bingham doggedly pursued a more abstract approach to the problem of
reconstructing the South.

Eventually, Bingham secured committee approval for a draft amend-
ment which provided:

Congress shall have the power to make all laws which shall be
necessary and proper to secure to citizens of each state all privi-
leges and immunities of citizens in the several states; and to all
persons in the several states equal protection in the rights of life,
liberty, and property.1 2

This proposal was reported to the House of Representatives on February
3, 1866, and a brief debate ensued. Although the draft was rejected by the
House, Bingham's exposition of its provisions is significant since he indi-
cated his understanding of some of the concepts which ultimately were
included in the fourteenth amendment's first section. At the outset of
his presentation, he observed that the wording of his amendment closely
paralled the wording of two existing Constitutional provisions. The first
clause of the draft had its counterpart in article 1V, section 2, which reads,
"The citizens of each state shall be entitled to all the privileges and im-
munities of citizens in the several states." The second clause was derived
from the provision of the fifth amendment which stipulates, "No person
. .. shall be deprived of life, liberty, or property without due process of
law." Although Bingham substituted the words, "equal protection," for
the fifth amendment's "due process," he apparently did not believe that
he had effected any substantial change in meaning. In fact, at one point
in his opening speech to the House, he erroneously maintained, "Every
word of the proposed amendment is today in the Constitution of our
country, save the words conferring the express grant of power upon Con-
gress."13

If his proposed amendment were to be accepted, Bingham explained,
it would empower Congress to compel state governments to cease violating
the "immortal bill of rights."'14 As he apparently interpreted the Consti-
tution, the guarantees of the privileges and immunities clause and the
fifth amendment's protection of life, liberty and property encompassed

12. B. KENDRICK, THE JOURNAL OF THE JOINT COMMITTEE OF FIFTEEN ON RECONSrgucnON,
39th CONGRESS, 1865-1867 (1914) at 61.

13. CONG. GLOBE, 39th Cong.. 1st Sess. 103-104 (1866).
14. Id.
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all of the rights found in the first eight amendments. He contended that
state government officials were bound to uphold all of the individual
rights described in the original Constitution and the amendments, because,
according to article VI, those officials were required to swear or affirm
"to support this Constitution." The following excerpt from his remarks
to the House is especially pertinent at this juncture:

And, sir, it is equally clear . . . that these great provisions of the
Constitution, this immortal bill of rights embodied in the Con-
stitution, rested for its execution and enforcement hitherto upon
the fidelity of the states. The House knows ... that the legislative,
executive, and judicial officers of eleven states within this union
within the last five years, in utter disregard of these injunctions
in your Constitution, in utter disregard of that official oath which
the Constitution required they should severally take and faithfully
keep when they entered upon the discharge of their respective
duties, have violated in every sense of the word these provisions
of the Constitution of the United States . . .5

Although one critic of the full incorporation theory, Professor Charles
Fairman, suggests that the reference to the "immortal bill of rights" in
this quotation "was merely a fine literary phrase not referring to the first
eight amendments," Bingham's subsequent comments strongly indicate
otherwise. 16 After an interlude of several days, debate on Bingham's pro-
posal resumed on February 28, 1866. At this time, he referred specifically
to Chief Justice John Marshall's ruling in Barron v. Baltimore, noting
that, on the basis of this decision, the Bill of Rights was legally binding
only on the national government. 17 Because of the Barron case, state gov-
ernments in the South had been able to ignore the Bill of Rights with
impunity. His amendment, he claimed, would enable Congress to rectify
this travesty. With evident feeling, Bingham urged the House to recog-
nize the importance of approving his proposal when he contended:

Gentlemen who oppose this amendment oppose the grant of power
to enforce the bill of rights. 'Gentlemen who oppose this amend-
ment simply declare to the rebel States, go on with your confisca-
tion statutes, your statutes of banishment, your statutes of unjust
imprisonment, your statutes of murder and death against men
because of their loyalty to the Constitution and Government of
the United States.' 8

There is a contradiction apparent in Bingham's exegesis of constitutional
law which tends to confuse his presentation of the proposed amendment's
purposes. He repeatedly averred that the individual rights which Congress
would be empowered to protect under the terms of his proposal were

15. Id.
16. See note 11 supra at 26.
17. CONG. GLOBE, 39th Cong., 1st Sess. 1089-90 (1866).
18. Id. at 1090-91.
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rights which state governments already were constitutionally required to
protect. His amendment ostensibly would authorize Congress to deal with
the perfidy of state officials who violated those rights despite having sworn
an oath to support the Constitution. Bingham was aware of the case of
Barron v. Baltimore, however, and recognized the ruling in that case as
being authoritative. Nevertheless, throughout the debates he consistently
maintained that his proposal (1) would empower Congress to protect the
Bill of Rights against state infringements, and (2) would not delimit the
existing constitutional prerogatives of state governments. The fact that
he never rationalized these conflicting statements could be interpreted as
evidence of his own uncertainty as to the intended effects of the amend-
ment. Alternatively, one might speculate that Bingham believed state
officers were morally bound to uphold the Bill of Rights, and, therefore,
would not be deprived of any just prerogative by the provisions of his
amendment. Apparently Mr. justice Black preferred the latter assumption,
since he chose not to refer to the inconsistency implicit in Bingham's
remarks.

Following the rejection of Bingham's draft amendment on February
28, 1866, the House soon began debate on a bill which was to become the
Civil Rights Act of 1866. Briefly, this measure provided that all persons
born in the United States and subject to its jurisdiction (excluding Indians
not taxed) were automatically citizens of the United States. Furthermore,
it specified that all United States citizens, regardless of race, were to be
accorded the right to own and dispose of property, enter into contracts,
testify in court, and generally to enjoy equal protection of state laws pro-
viding for the security of persons and property.1 0 Senator Lyman Trumbull,
the chairman of the Judiciary Committee, had introduced the bill in the
Senate on January 5, 1866. In explaining the objectives of the bill, Trum-
bull emphasized that it was expressly designed to prevent discriminatory
state laws which relegated Negroes to a subordinate status in the states of
the former Confederacy.20 He did not, directly or indirectly, suggest that
it would compel state governments to adopt all of the guarantees of the
first eight amendments. Instead, Trumbull, and those who participated in
the debate in both Houses of Congress, indicated their understanding of
the bill's purpose as being to negate state laws which discriminated against
citizens on the basis of race.

Although the Civil Rights bill was ultimately passed over President
Andrew Johnson's veto on April 9, 1866, there were a number of Congress-
men who expressed grave doubts that the thirteenth amendment, upon
which the bill was based, provided the requisite constitutional authority
for such a deep incursion into the traditional prerogatives of state govern-
ments. Representative Bingham was among the most vociferous of this

19. Civil Rights Act of 1866, 14 STAT. 27 (1866).
20. CONG. GLOBE, 39th Cong., 1st Sess., 77 (1866).
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dissident faction. He maintained that an amendment similar to the one
he had unsuccessfully sponsored would be absolutely necessary to assure a
valid constitutional basis for the Civil Rights Act.2 1 Since even some
members of Congress who had voted for the Act were uncertain about its
constitutionality, Bingham's arguments were more sympathetically received
at this juncture. Very abruptly, the Joint Committee on Reconstruction
agreed to report to Congress a new draft amendment which was prepared
by Bingham. With the addition of an opening statement defining United
States citizenship, this proposal became the first section of the fourteenth
amendment. It was formally introduced in the House by Representative
Thaddeus Stevens on May 8, 1866.22

In spite of Mr. Justice Black's assurances, the debates on the measure
which followed do not clearly reveal a near-unanimous understanding
among Congressmen that the first section would apply the Bill of Rights
to the states. Rather the beliefs most frequently expressed were that the
proposal was designed to protect Negroes from discriminatory state legis-
lation, and to provide a more substantial constitutional basis for the Civil
Rights Act of 1866. In his opening remarks, Stevens established a theme
which was constantly reiterated by supporters of the measure, when he
explained:

This amendment . . . allows Congress to correct the unjust legis-
lation of the States, so far that the law which operates upon one
man shall operate equally upon all . . . . Whatever law protects
the white man shall afford equal protection to the black man. 23

Only a few speakers directly or indirectly revealed an understanding
that the first section would obligate state governments to abide by the
Bill of Rights of the first eight amendments. Included in this number,
however, were three of the principal sponsors of the measure on the Joint
Committee-John Bingham, Thaddeus Stevens, and Jacob Howard.

While Stevens emphasized the anti-discrimination objective of the first
section, he did make what seems to be an oblique reference to the case
of Barron v. Baltimore. After reading the stipulations of the first section
he commented:

I can hardly believe that any person can be found who will not
admit that everyone of these provisions is just. They are all asserted
in some form or other in our Declaration or organic law. But the
Constitution limits only the actions of Congress, and is not a
limitation on the States. This amendment supplies that defect,
and allows Congress to correct unjust legislation of the States, so
far that the law which operates upon one man shall operate equally
upon all.24

Admittedly, these remarks are somewhat equivocal. Nevertheless, one

21. Id, at 1290.
22. Id. at 2459
23. Id.
24. Id..
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might reasonably interpret them as an indication that Stevens understood
the Amendment would overturn the Barron decision, which established
the Bill of Rights as a limitation on the national government only.

Even Bingham, whom Black referred to as "the Madison of the fist
section of the fourteenth Amendment," 25 did not specifically inform the
House that his proposal would incorporate the entire Bill of Rights by
imposing it as a limitation on the acts of state governments. 25 Only a

small portion of his lengthy speech, which closed debate on the measure
in the House, tends to substantiate Black's interpretations of Bingham's
intentions. Replying to criticism which questioned the need for the first
section's provisions, Bingham protested:

But, sir, it has been suggested, not here but elsewhere, that if
this section does not confer suffrage the need of it is not perceived.
To all such I beg leave again to say, that many instances of State
injustice and oppression have already occurred in the State legis-
lation of this Union, for which the national Government furnished
and could furnish by law no remedy whatever. Contrary to the
express letter of your Constitution, "cruel and unusual punish-
ments" have been inflicted under State laws within this Union
upon citizens, not only for crimes committed, but for sacred duty
done, for which and against which the Government of the United
States had provided no remedy and could provide none.26

According to its principal advocate, then, the first section of the four-
teenth amendment would serve to interdict state violations of the eighth
amendment's guarantee against "cruel and unusual punishments." Al-
though it is possible to infer from this statement that Bingham believed
the other rights of the first eight amendments would be similarly pro-
tected, he certainly did not boldly and succinctly express this belief.

By far the most compelling evidence offered by Mr. Justice Black in
support of the incorporation theory is the speech by Senator Jacob Howard
which opened debate on the fourteenth amendment in the Upper House.
Howard began his address by attempting to define the meaning of the
privileges and immunities clause of article IV, section 2. After remarking
that the Supreme Court had never definitely enumerated all of the rights
protected by this clause, he went on to say:

To these privileges and immunities, whatever they may be-for
they are not and cannot be fully defined in their entire extent
and precise nature-to these should be added the personal rights
guaranteed and secured by the first eight amendments of the Con-
stitution; such as the freedom of speech and of the press; the right
of the people peaceably to assemble and petition the Government
for a redress of grievances, a right appertaining to each and all
the people; the right to keep and to bear arms; the right to be
exempted from the quartering of soldiers in a house without the
consent of the owner; the right to be exempt from unreasonable

25. Adamson v. California, 332 U.S. 46, 74 (1947).
26. CONG. GLOBE, 39th Cong., 1st Sess. 8 (1866).
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searches and seizures, and from any search or seizure except by
virtue of a warrant issued upon a formal oath or affidavit; the
right of an accused person to be informed of the nature of the
accusation against him, and his right to be tried by an impartial
jury of the vicinage; and also the right to be secure against ex-
cessive bail and against cruel and unusual punishments.2 7

Reminiscent of an idea earlier expressed by Representative Bingham,
Senator Howard appeared to believe that state governments were in some
way already obligated by the privileges and immunities clause of article
IV, section 2 to protect the rights guaranteed by amendments I-VIII.
States had ignored this obligation and the Supreme Court had failed to
rectify the situation. Consequently, Senator Howard concluded:

The great object of the first section of this amendment is ... to
restrain the power of the States and compel them at all times to
respect these great fundamental guarantees. How will it be done
under the present Amendment? As I have remarked, they are not
powers granted to Congress, and, therefore, it is necessary, if they
are to be effectuated and enforced, as they assuredly ought to be,
that additional power shall be given to Congress to that end.
This is done by the fifth section of this amendment, which de-
clares that "Congress shall have power to enforce, by appropriate
legislation, the provisions of this article." 28

Senator Howard's remarks suggest that, as he viewed the amendment,
the privileges and immunities clause of the first section incorporated the
entire Bill of Rights, in addition to other defined "fundamental guaran-
tees." It is noteworthy, however, that he also expressed a belief that some
affirmative legislation by Congress would be required to protect those
rights against state violations. As he understood it, the privileges and
immunities clause of the first section simply restated the provision found
in article IV, section 2 which had not been respected by the states. The
fourteenth amendment's fifth section would now authorize Congress to
protect all privileges and immunities of citizens "by appropriate legisla-
tion." Despite this qualification, Senator Howard was the only member
of Congress who unequivocally declared, prior to its passage, that the
fourteenth amendment was designed to impose the restraints of the first
eight amendments upon state governments.

Mr. Justice Black produced one additional item of evidence which de-
serves mention, and which, if accepted at face value, would greatly en-
hance the strength of his case. During the course of a House debate in
1871, five years after the event, Representative Bingham found occasion
to recall the purposes which he had hoped to achieve through the pro-
visions of the fourteenth amendment's first section. After carefully re-
examining the case of Barron v. Baltimore, he had observed that the

27. Id. at 2765.
28. Id. at 2766.
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Court's opinion seemed to turn on the opening words of the Bill of Rights,
which read, "Congress shall make no law .... " Since only Congress was
specifically enjoined from making laws impairing the guarantees of the
Bill of Rights, Marshall had concluded that the first eight amendments
were not designed to restrict state governments. Therefore, to make it
crystal clear that the fourteenth amendment's first section was to limit
the acts of state governments, Bingham modified his earlier proposals,
which would have given Congress only a discretionary power to protect
the Bill of Rights, by inserting a general interdiction of state laws intrud-
ing upon the rights of the first eight amendments. Imitating the words
of the first amendment, Bingham began his final draft of the fourteenth
amendment with the words, "No state shall .... ." By stipulating that
states could not abridge the privileges and immunities of United States
citizens, Bingham assured the House, he had specifically intended to
nationalize the Bill of Rights. As he understood the concept, "the privi-
leges and immunities of citizens of the United States, as contradistinguished
from citizens of a State, are chiefly defined in the first eight amendments
to the Constitution of the United States. 9

While this statement by Bingham is quite clear and positive, its credibil-
ity is attenuated by the fact that it was made several years after the amend-
ment was drafted. It does seem strange that he did not present such a
lucid exposition of the first section to the House when he closed the
debate on the amendment five years earlier.80

If Bingham's recollections were accurate, the record of the debates on
the fourteenth amendment does not clearly establish that he succeeded in
conveying his actual intentions to his fellow Congressmen. It is true that
on the few occasions when Bingham, Stevens, and Howard either implicitly
or explicitly advanced the incorporation thesis, no member of Congress
expressly challenged their statements. Mr. Justice Black apparently in-
terprets this fact as proof of a general understanding among Congressmen
that the first section of the fourteenth amendment would nationalize the
first eight amendments by making them applicable to state governments.
After perusing the Congressional debates in full, however, the absence of
specific expressions of concurrence with this evaluation of the amend-
ment's meaning becomes very conspicuous.

Surely, if Congressmen generally believed that the first section would
effect such a momentous change, there would have been numerous ob-
servations reflecting this understanding. Yet, in the whole mass of state-

29. CONG. GLOBE, 42nd Cong., 1st Sess. appendix p. 84 (1871).
30. There is no evidence in the Journal of the Joint Committee of Fifteen on Recon.

struction that Bingham explained to his colleagues on the Committee that the
privileges and immunities clause of the Fourteenth Amendment would nationalize the
Bill of Rights. The Journal, however, does not contain a full record of the debates
which took place during the Committee meetings. Indeed, there is no complete record
of those debates available.
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ments made by the participants in the debates, only one speaker, Senator
Jacob Howard, clearly expressed the view that the fourteenth amend-
ment's first section would obligate state governments to protect each of
the rights delineated in amendments 1-VIII. A heavy preponderance of
speakers, on the other hand, emphasized the purposes of the first section
as being (1) to prevent state governments in the South from enacting laws
which discriminated against Negroes, and (2) to make the constitutional
basis for the Civil Rights Act of 1866 more explicit. Therefore, Mr. Justice
Black has only tenuous justification for his assertion that the "framers
and backers of the fourteenth amendment proclaimed its purpose to be"
to nationalize the Bill of Rights. If the term "backers" subsumes all those
who supported and voted for the amendment, the record simply does not
support Black's contention.

Thus far, the Supreme Court has chosen not to accept the historical
evidence concerning the intentions of the Congress which approved the
fourteenth amendment as an adequate basis for nationalizing the complete
Bill of Rights. Officially, the Court still adheres to the position taken
by Mr. Justice Peckham in the case of Maxwell v. Dow, when he declared,
"What individual Senators or Representatives may have urged in debate
in regard to the meaning to be given to a proposed constitutional amend-
ment ... does not offer firm ground for its proper construction .... 31

Because of the inconclusive nature of the historical record, and the impre-
cise wording of the fourteenth amendment's first section., "firm ground
for its proper construction" has proven exceedingly difficult to locate.
Therefore, the Court has had exceptional latitude to develop the mean-
ing of the first section's provisions.

As the process of judicial interpretation evolved, the due process clause
("nor shall any state deprive any person of life, liberty or property with-
out due process of law .. ") ultimately assumed a position of transcen-
dent importance. Ironically, the privileges and immunities clause, which
Senator Howard and Representative Bingham construed as applying the
Bill of Rights to the states, was summarily dismissed as inconsequential
by the Supreme Court in the Slaughter House Cases32 of 1873. Instead, the
due process clause, almost ignored in the Congressional debates, has
emerged as the constitutional provision which the Court has invoked to
extend protection against adverse state actions for an increasing number
of rights contained in the first eight amendments-a development which
on the basis of the historical record the framers of the 14th Amendment
could hardly have anticipated.

31. 176 U.S. 581, 601 (1900).
32. 83 U.S. (16 Wall.) 36 (1873).
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