
AMERICA'S MOST DISCRIMINATORY

LAWS AND COURTS

By JOHN S. LANGFORD, JR.*

What person or group of persons in the United States experiences the
most discrimination under our legal system? Negroes? No. Women? No.
Indians? No. Criminals? No. Policemen? No. Would you believe Juveniles?
The juvenile is not an equal citizen and nobody really claims that he is.,
Yet questions are now being raised as to the justifiability of second-class
status under the law, even for juveniles.

Almost everything in our legal system is different for juveniles. They
can "get by" with things no other citizen can "get by" with. Juveniles
enjoy special status under the law, under the guise of "protection." There
are special courts to handle their legal affairs, so they will not be con-
taminated by commingling with adults. Juveniles find that some conduct
is, for them, illegal, while the same conduct by an adult would not be
in violation of the law. Juveniles are more regulated than any other group of
persons. The juvenile is more boxed in by laws of prohibition and laws of
compulsion than any other citizen.

The law is a confusing, discouraging and suspect thing to young people.
It is little wonder that we find discontent and disillusionment among the
young. But today there is challenge coming out of the confusion, change
coming out of the challenge, and hope coming out of the response to the
challenge. This article deals with some random observations, reflections, and
thoughts on juveniles, juvenile courts and juvenile law.

WHO, WHAT, WHEN AND WHERE Is A JUVENILE?

What is the difference between a juvenile and an adult? Or, what is the
difference between a juvenile and a minor? In Georgia, for purposes of
conduct which violates a criminal law, a juvenile is a person under 17
years of age and therefore subject to the jurisdiction of the juvenile court.2

*Judge, Fulton County Juvenile Court; B.S., Auburn University, 1953; University of
Georgia Law School; George Washington University Law School; LL.B., Emory
University Law School; Member of Georgia Bar.

1. GA. CODE ANN. §79-201 (Rev. 1964). All citizens of the United States resident in this
State, are hereby declared citizens of this State; GA. CODE ANN. §79-205 (Rev. 1964,1.
Among the rights of citizens are the enjoyment of personal security, of personal
liberty, private property and the disposition thereof, the elective franchise, the right
to hold office unless disqualified by the constitution and laws, to appeal to the
courts, to testify as a witness, to perform any civil function, and to keep and bear
arms; GA. CODE ANN. §79-208 (Rev. 1964). The law prescribes certain ages at which
persons shall be considered of sufficient maturity to discharge certain civil functions, to
make contracts, and to dispose of property. Prior to those ages they are minors, and
are on account of that disability unable to exercise these rights as citizens.

2. GA. CODE ANN. §24-2401 (2) (Rev. 1959).
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The same person if 14 or older and perhaps even younger, if charged with
commission of a felony, may be tried and treated as an adult for acts in-
volving criminal charges.3 In this state, a minor is a person under 21 years
of age, 4 lacking, generally, the legal capacity to manage his own affairs,
while an adult is a person 21 or older who is legally blessed with the pre-
sumption of ability for making his own determinations and assuming his
own responsibilities. The Georgia Code provides that a female cannot
legally consent to sexual intercourse under the age of 14,5 and that the
same female is not able to contract marriage under the age of 16. 6 A 16-
year-old can obtain that most prized privilege of all, a driver's license,7

and many such youngsters "own" cars (or do their cars "own" them?)
though they cannot enter into a fully valid contract or conveyance until ma-
jority unless they are at least 18 years old, and married.8 A young person may
volunteer for military sefvice at age 17, 9 may be drafted at age 18,10 and may
vote in Georgia at age 18,11 but he is not a fully enfranchised citizen under
the law until age 21. The law requires a parent to send a child to school
until the child reaches age 16 but does not commensurately require the
child to attend. 12 A young person may become gainfully employed in a
store at age 12, and may be legally employed in a laundry, mill, factory or
workshop only at age 16.13 Yet the same Code provides that a father is
entitled to the earnings of his child until majority (21) or until the child
is emancipated 14 (by marriage of the child, abandonment by the father,
etc.). Georgia law requires a father to support his children. The father of
an illegitimate child must support his child up to the child's fourteenth
birthday, 15 while the father of a legitimate child must support that child
up to age 21.16

Is all that clear? Do you, an intelligent adult, understand the reasoning
behind all these inconsistencies? No? Then how do we expect young people
growing up to understand it? Can we really expect young people to be

3. GEORGIA CONST. art. VI, §4, para. 1 (1945). See also Jackson v. Balkcom, 210 Ga.
412, 80 S.E.2d 319 (1954). The present criminal law provides presumption of criminal
capacity at age fourteen. QA. CODE ANN. §26-301 (Rev. 1953). The New Criminal
Code of Georgia (§26-701), effective July 1, 1969, provides for criminal responsibility
at age thirteen.

4. GA. CODE ANN. §74-104 (Rev. 1964).
5. GA. CODE ANN. §26-1303 (Rev. 1953).
6. GA. CODE ANN. §53-102 (Rev. 1961).
7. GA. CODE ANN. §92A-401 (Rev. 1958).
8. GA. CODE ANN. §§20-201 (Rev. 1965), 29-106 (Rev. 1966).
9. Military Selective Service Act of 1967, 50 U. S. C. A. App. §454 (c) (4) (1968).

10. Id. §454 (a) (1968).
11, GEORGIA CONST. art. II, §1, para. 2 (1945) ; Georgia Election Code of 1964, GA. CODE

ANN. §34-602 (Rev. 1962).
12. GA. CODE ANN. §32-2104 (Rev. 1952).
13. GA. CODE ANN. §§54-303, 54-302 (Rev. 1961).
14. GA. CODE ANN. §74-108 (Rev. 1964).
15. GA. CODE ANN. §§74-202, 74-303, (Rev. 1964), Gray v. Plummer, 87 Ga. App. 313,

334, 73 S.E.2d 569 (1952).
16. GA. CODE ANN. §74-105 (Rev. 1964).
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patient and show hallowed respect toward something we do not under-
stand and cannot explain ourselves? Religion, perhaps, is founded upon
such faith, but I doubt that law is intended to require such outright faith
in its wisdom, fairness and relevance.

The law, along with many other institutions of our civilization, is being
challenged today. The challenge is dramatic, and it is led by lawyers. The
rules by which the game of life is played are being placed under severe
scrutiny. Old reasons are not necessarily good reasons. Old laws are not
necessarily good laws. I hasten to point out that I do not endorse active
defiance of law under any circumstances. I do, however, submit that
challenge of the laws through the proper processes, the legislatures and the
courts, by skilled and concerned lawyers on behalf of their clients or their
causes is the beauty of democracy in action.

The years since World War II are a significant period in the history of
the rights of man. The United States has been, thus far, the place where
many of the skirmishes and battles have been fought. There has been much
change wrought in the condition of American life and the status of the
individual. Unfortunately, too much of the change has had to proceed from
the actions by appellate courts. It would have been preferable to have
progressive change emanate from the legislative bodies where change can
be planned, programmed and implemented in an orderly way. Instead,
change has come from decisions of appellate courts in stark, traumatic
and surgical ways. Often, in the wake of sweeping decisions, our institutions
and systems have been left floundering-struggling to piece together a
stop-gap procedure and system.

THE JUVENILE COURTS-GOOD INTENTIONS

It is not the purpose of this article to attempt to trace the development
of the administration of criminal justice in the United States in the adult
and the juvenile courts. Wherever they originated or whatever they have
been over the 192 years of American sovereignty, the adult courts and the
juvenile courts are now in a period of great change, and they appear to
be moving in the direction of a similar philosophy and position.

Juvenile Courts came into existence, formally, in 1899, with the establish-
ment of the Cook County Juvenile Court in Chicago. The acknowledged
purpose of a separate court to deal with children was to prevent children
from being incarcerated in adult jails with hardened criminals. The theory
was advanced that children were entitled to an enlightened treatment,
training and rehabilitation, and an opportunity to grow up to be respon-
sible citizens. Separate courts, often in separate facilities, and separate
treatment institutions became commonplace. Medical treatment, psychiatric
and psychological treatment were to be utilized in dealing with wayward
children. People working in juvenile corrections were encouraged to be
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skilled in behavioral sciences. Probation was advanced as the first choice
of treatment or disposition, purportedly to show or teach the youngster
how to "get along" in the world and environment in which he must live
and function.

The juvenile court movement met with acclaim for its philosophy and
purpose. The judge was viewed as a man to serve as a "friendly counselor"
to children, dealing with each child as a wise parent would do. The term
parens patriae was advanced, meaning that the state stood in a position of
"parent" to a child when the child's own parents had not fulfilled their
responsibilities. Proceedings were designated as "civil" and not "criminal,"
and the juvenile court was allowed far wider latitude in dealing with a
child than had been allowed previously in any other setting in Anglo-
American jurisprudence.

It has been said that there are five intentions or promises, implied or
stated, in the juvenile court philosophy:

First, . . . that the consequences of a finding of delinquency will,
in fact, be noncriminal and that the stigma of a criminal "record"
will not obtain.
Second, . . . that the hearing itself will be promptly held, easily
understood, fair, and compatible with, if not a part of, the treat-
ment process.
Third, . . . that family ties will be strengthened and the child re-
moved from his home only when his welfare or the interests of
the community demand such action.
Fourth ... that the child's treatment subsequent to a finding of
delinquency will approximate as closely as possible that which he
should have received from his parents.
Fifth .... that the deleterious effects of imprisonment upon habits,
attitudes, and aspirations will be minimized by therapeutically
rather than punitively oriented restrictions. 17

It was beautiful on paper and in discussion, and there can be no doubt
that a great amount of "good" has been done over the years, and many
wayward youngsters have been "rehabilitated" to go on to become worthy
citizens. We know, however, after critical examination, that the fact has
not lived up to the theory. Judges happen to be human beings with human
foibles and failings. Juvenile probation officers happen also to be human
beings with perhaps the best of intentions and some understanding, but
no divine powers, rarely fully trained and almost universally working under
unrealistically high caseloads. The resources of every community happen
to be limited -and too often not open at all to the really "bad" or "delin-
quent" child. Courts attempting to analyze, treat and rehabilitate youngs-
ters have been inundated by sheer volume and have been compelled, of

17. Ketcham, The Unfulfilled Promise of the Juvenile Court, 7 Crime and Delinquency
97, 101 (1961,).
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necessity, to dispense juvenile justice on a mass production basis. Hearing
time, were it recorded and calculated, would probably measure out to less
than 30 minutes per case. Often no psychologist or psychiatrist would be
available within miles of the juvenile, and the juvenile would be assigned
to a probation officer who has 50 or 60 other such young people to work
with. The title, probation officer, is a misnomer in the juvenile court
story. Such a person is combination investigator, public relations man,
court witness, report writer (and sometimes typist), coordinator of volun-
teer personnel, tour guide, substitute detention home guard, law enforce-
ment officer, and counselor; and he is lucky if he gets to spend 15 minutes
with a probationer every two weeks.

Statutes establishing juvenile courts were challenged early and, being
found constitutional, were generally left unchanged except for an occasional
minor revision. Comparatively few appeals were taken from juvenile courts.
This may be attributed to a number of factors, i.e., procedure for review
was either non-existent or was more cumbersome than an appeal from an
adult c6ort, few lawyers appeared in juvenile courts, generally no record
was made of proceedings in juvenile court as such courts have been con-
sidered welfare agencies or courts of humanitarian social concern rather
than courts of law, and too, we find, disgustingly, that some parents
do not really care if their child is institutionalized or not. Also, incarceration
in juvenile institutions as a practical matter is for a period of months
rather than years, so that by the time one could get an appeal going the
youngster was ready to be released or paroled from the state training
school.

In the past 10 years there has been some rejuvenation in interest in
juvenile court laws, procedures and practices, culminating in the United
States Supreme Court decisions in the Kent,18 Gault'9 and Whittington20

cases. New juvenile codes have been enacted in many states in-
cluding New York (1962),21 Illinois (1965),22 Colorado (1967),23 and
Oklahoma (1968).24 Congress has passed the Juvenile Delinquency Pre-
vention and Control Act of 1968.25 The President's Commission on Law
Enforcement and Administration of Justice, as well as local crime com-
missions have sounded a clarion call for re-examination and reform in
what is done in juvenile courts. 26

18. Kent v. United States, 383 U.S. 541 (1966).
19. In re Gault, 387 U.S. 1 (1967).
20. In re Whittington, 391 U.S. 341 (1968).
21. New York Family Court Act, §111 (McKinney 1962).
22. Smith-Hurd Ann. St., Chap. 37, § 701 et. seq. (1965).
23. Colorado Childrens Code, Col. Rev. Stat. 1963, Chap. 22 (Supp. 1967).
24. 10 Okl. St. Ann., §1101 et. seq. (1968).
25. Public Law 90-445, 90th Congress, H.R. 12120, July 31, 1968.
26. The Challenge of Crime in a Free Society, U.S. Govt. Printing Office (1967), Oppor-

tunity for Urban Excellence, Report of the Atlanta Commission on Crime and
Juvenile Delinquency (1966), and Report of the Governor's Commission on Crime
and Justice, State of Georgia (1968).
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SOME CONSIDERATIONS SINCE GAULT-WHENCE JURISDICTION?

A fallacy in the juvenile system now being exposed is an old principle
that a case involving a juvenile should be heard in the jurisdiction (or
venue) of his residence. This principle arose perhaps from diverse (though
they may not be so different) circumstances. One premise is that in a
juvenile case it should not be necessary to establish by due process of law
the fact than an act in violation of the criminal code has been committed.
It is sufficient that a juvenile has been referred to the juvenile court by
the police, the school, or the family. The juvenile court's responsibility is
then to determine why the juvenile was referred and to "treat" him in
accordance with his own particular needs. The second theory is that pro-
ceedings in juvenile court are civil rather than criminal and the proper
jurisdiction for hearing a civil case is the county of defendant's residence.
Whether we consider it a venue problem or a jurisdiction problem in
juvenile courts is irrelevant. Venue and jurisdiction apparently mean the
same thing in the juvenile court setting.

In Georgia "both ... [The Georgia Court of Appeals and the Georgia
Supreme Court] have expressly held that the jurisdiction of a juvenile
court, being civil in nature, extends only to those minors who are residents
of the county. ' 27

It would seem that the denomination of all juvenile court proceedings
as "civil" and the setting of geographical jurisdiction as "place of residence"
is unrealistic and inconsistent with due process. Due process requires that
an accused person be confronted with the actual witnesses against him and
that he have reasonable access to his own witness. Few of us quarrel with
this. However, where a juvenile from one end of the state commits an
offense at the other end of the state, the only juvenile court which can
legally exercise jurisdiction over the case is the court where the juvenile
lives. It is not likely that either the state or the juvenile will be able to
entice or compel witnesses to come several hundred miles to his home
county to testify. It is impractical and burdensome to bring the victim
and the investigating officers and other witnesses a considerable distance
to the county of the juvenile's residence. Would it not be more realistic
to have the adjudicatory hearing in the county where the offense was
allegedly committed? Then if found delinquent, the child could be trans-
ferred to the county of his residence for care and treatment, probation or

27. Ingle v. Rubenstein, 112 Ga. App. 767, 771, 146 S.E.2d 367 (1965), citing Whitman
v. State, 96 Ga. App. 730(1), 101 S.E.2d 621 (1957), and Hampton v. Stevenson, 210
Ga. 87(1), 78 S.E.2d 32 (1953). See also Bailey v. Hargett, 118 Ga. App. 337, 163
S.E.2d 830 (1968), a case heard by a juvenile court, appealed and decided by the
Georgia Court of Appeals subsequent to the Gault case and subsequent to the
1968 amendment to the Georgia Juvenile Court Act. The Bailey case, granted, was
a case involving the custody of minor children (pointing up the multiple type
jurisdiction of the juvenile court). But the same type problem exists in adult courts
and the determination of jurisdiction or venue in the adult courts is made basically
on whether the case is, in fact, criminal or civil in nature.
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confinement, as the local court might find appropriate for that particular
child. Such a procedure might find a following in the adults courts too,
and for the same arguments as advanced in the juvenile courts.

In a year's time, hundreds of cases are "transferred" from a large city's
juvenile court, such as Fulton County in Georgia, back to the county of a
child's residence. If the child does not confess to the charged offense, it is
most likely that the offense will never be proved against him in court, and
he will either be adjudicated on insufficient evidence, on a confession alone,
or acquitted because the case cannot be proved by long distance. I see little
therapeutic value in this type of presentation to a youngster i.e., that mis-
conduct is acceptable so long as it is a long way from home.

JURISDICTION OVER THE FAMILY

It would seem, further, that jurisdiction of juvenile courts is artificially
limited to the juveniles themselves. Typically, (including Georgia) the
juvenile court may only act in direct relation to the juvenile. If an adult
is involved, whether in the family or unrelated, the adult must be tried in
an adult court in a duplicate proceeding. This is duplicitous, expensive
and inefficient. With due process now afforded in juvenile courts there
is no valid reason why all aspects of the case should not be disposed of in
one trial in a single court.

There are few, if any, juveniles who live in a vacuum. Their problems
are related to family problems. Their acts are most often related to their
family circumstances or environment. The problems of the child are
multiple, complex, and rarely isolated. The most basic agency for law
enforcement is the family. In truth, it is the family which should be brought
before the juvenile court, not just the troubled or troubling juvenile. If
any really significant step is to be achieved toward making the typical
delinquent a "typical responsible citizen" then our greatest work must be in
dealing with the family as a unit.

The family is the first and most basic institution in our society
for developing the child's potential, in all its many aspects:
emotional, intellectual, moral, and spiritual, as well as physical
and social. Other influences do not even enter the child's life until
after the first few highly formative years. It is within the family
that the child must learn to curb his desires and to accept the
rules that define the time, place, and circumstances under which
highly personal needs may be satisfied in socially acceptable ways.
This early training-management of emotion, confrontation with
rules and authority, development of responsiveness to others-
has been repeatedly related to the presence or absence of delin-
quency in the later years.2 8

28. The Challenge of Crime in a Free Society, supra n. 26. Chap. 3, Juvenile Delinquency
and Youth Crime, p. 63.
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While strong argument can, and should, be made that a parent has the
right to deal with his own child as he sees fit, our civilization has
apparently committed itself to the position that when the relationship be-
tween parent and child adversely affects society at large then the state has the
right and the obligation to impose a minimum standard of conformity, to
protect the other citizens of the community or to protect the child. The
law seems to impose upon parents the obligations or duties of maintenance,
protection, education, and supervision of children. Transgression of any
of these responsibilities may involve the family with the courts but the
juvenile court, the only court in the system oriented toward casework, can
usually only deal with the victim of the problem situation, that is, the
child and generally, for lack of jurisdiction, cannot deal with the per-
petrator or misfeasor parent. The juvenile court can only initiate pro-
ceedings to bring the errant parent or other adult before some other court
at some other time and generally some other place. In these days of court
congestion, excessive delays, and impersonal production-line justice, this
would appear to be an unjustified, duplicitous procedure. If there is to be
any hope for really reaching the troubled or troubling child, then the
authority for such treatment and guidance must be extended to the family
which is responsible for-that child.

At present there are realistically three treatment alternatives open to the
Juvenile Court: (1) Probation in the child's own home setting; (2) Re-
moval from the home temporarily for institutionalization; or (3) Re-
moval from home for long term care,,- such as a foster home. Removal
from the home is a severe step, which is used only as a last resort. Re-
moving from what to what? Substituting governmental neglect for parental
neglect? The institutions in Georgia are operating at full capacity. There
are waiting lists for every child-care or confining institution in this state.
The pressures to get children admitted reduce the effectiveness of the
institutions themselves, because, in order to admit someone else, a youngs-
ter must be released at the earliest possible moment rather than at the
optimum time for release. Countless children can live well in institutions
who cannot live well outside of them, yet merely building more institutions
will not solve the problem of teaching children to become responsible
citizens.

What about foster homes? Well, where are they? Foster homes are
becoming increasingly difficult to find, more expensive to procure and
operate, and less effective in preparing children for living in the complex
world of the late twentieth century. It is inescapable that the greatest
possibilities for real achievement still lie in shoring up what strengths we
find or can develop in the family, under supervision of skilled caseworkers,
adequate in number to handle a realistic caseload.
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COUNSEL-HELP?

No man is good enough to sit in judgment of his fellow men. The in-
fallibility of kings is a dead doctrine, as would be, we wish, the doctrine
of the infallibility of judges. Who are we trying to kid when we pretend
that juvenile court judges are kindly "uncles" who take the place of what
should have been wise and loving parents. Juvenile court judges are mere
human beings with the same shortcomings as other humans, with good
feelings some days and not so good on other days, subject to error, bias,
misjudgment and mistake at any time.

Typically the juvenile courts acts have given to juvenile judges a leeway
unlike that in any other area of Anglo-American law. The intention of the
juvenile acts is good, humane and solicitous but it assumes almost divine
judgment and grants almost boundless discretion, and this is done in a
literal vacuum of procedure. Most of the various components of our legal
system have an overabundance of both substantive and procedural law yet
the juvenile courts are nearly void of both. This, as I see it, is the major
thrust of the recent United States Supreme Court decisions affecting the
juvenile courts-the discovery that juvenile courts are fallible and must
provide for and abide by some ground rules, before injecting government
into individual affairs. Action taken by the state involving the life, rights,
or liberties of a person, even a minor, must be done with "due process";
and, "due process," from my experience, is often a hollow term without
the presence of a lawyer.

It is readily conceded that an adult has the right to have a lawyer when
he goes into court, any court, or any body acting in the role of a judicial
tribunal. A child charged with delinquency should have a similar right
to counsel at every stage of juvenile proceedings and for the same reason as
an adult charged with a crime-he is threatened with loss of liberty and
with damaging stigma. Accordingly, the role of the lawyer is in most res-
pects the same in juvenile court as it is in adult courts. Though little of a
lawyer's experience can be strictly and automatically transferred over to
the juvenile court, the lawyer can operate generally by analogy from his
experience in other courts.

Observation has been made that:

The role of counsel should be basically the same as in criminal
cases; namely, to present the defendant's situation in the best
possible light at every stage of the proceedings, beginning in the
police station. . . .A sensitive lawyer will recognize that his role
is not necessarily to help a kid beat the rap . . . [he] also knows
when a confession is good for the soul. But he has reason to doubt
many confessions prompted by fear of the police, . . . parents, or
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fear of other children. Therefore counsel must often insist that the
state prove its case.2 9

We should take care to realize that a child accused of delinquency is
entitled to his own counsel, whether engaged by the family or appointed by
the court, or otherwise provided by the community. There is a tendency
to assume that the attorney represents both the juvenile and the parents
or guardian. The lawyer should represent the child's interest, which may
or may not be the same as the parents' interest. In many juvenile cases,
the parents are, in fact, adversaries of the child. Usually this occurs when
the child involved is a runaway, ungovernable, incorrigible, or a truant,
although sometimes this is the case even in violations of criminal statutes.
There is strong indication in some cases that parents are actually try-
ing to get rid of a child by turning the youngster over to the state,
either temporarily or permanently. In other situations the parents are
incompetent or incapable of making a responsible decision for their child.
Some do not have the mental, physical or emotional stability to make a
sound decision regarding their child. Some people regard a child as a
mere possession or chattel to be toyed with and enjoyed by the person in
custody. Others regard a child much as an animal to be disciplined into
an automatic response without reason or human considerations. The
lawyer's role is not an easy one, nor is it comparable, in this light, to any
other situation in the law. The lawyer will, almost by instinct, become
involved in the same considerations as the juvenile court itself, except the
lawyer is obliged to look at the situation from the viewpoint of the child
alone. We try to say that the juvenile judge takes this viewpoint, but
reflection will reveal that this is not really the demand we make of the
judge. Rather, the judge must apply the law to the problem situation con-
sidering the view of the community, society as a whole, the child, and the
family (not necessarily in that order).

Since an intelligent exercise of a citizen's rights in any litigation clearly
requires legal skills not possessed by an ordinary citizen, much less by a
juvenile, it is plain that a juvenile, perhaps more than any other accused
person, is entitled to be represented by counsel. It is within the attorney's
responsibility to help the court differentiate between the several stages
of the delinquency proceeding and to subject witnesses, including court
personnel, to sufficient cross-examination to make it clear that, in fact,
there is non-hearsay evidence adequate to support the allegations in the
petition.

In the juvenile court, it is my experience that good lawyers are a blessing

29. Coxe, Lawyers in juvenile Court, 13 CRIME AND DELINQUENcY 488, 493 (1967); See
also, Isaacs, The Role of the Lawyers in Representing Minors in the New Family
Court, 12 BUFFALO L. REv. 501 (1963), who observes that a lawyer has three different
roles to perform at once: (1) Advocate; (2) Guardian; and (3) Officer of the
court interpreting the court and its functions to the child and the parents.
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to the child, the parents, and to the court. The discomforting aspect of the
appearance of lawyers is the legal inquiry which necessarily follows into
procedure, theory and treatment. The loopholes in the law are now being
exposed by lawyers. The slip between the cup of theory and the lip of
actuality is being revealed and the indiscretions of courts and procedures,
under the guise of "broad discretion" are being unearthed. The progress of
man in human rights, freedom, and civilization itself has come from blood
sweat, and tears, and some good lawyering at the right time and place.

It is equally as important for the state, or community, to be represented
by counsel, as it is for the child to be so represented. Truth is a two sided
coin. Neither the caseworker, probation officer, truant officer, nor police-
man should serve as the prosecutor. The judge certainly should not be cast
in the role of prosecutor of the juvenile. If he is to bear the title judge,
then he should be allowed to fill that title impartially, patiently and alto-
gether honestly. There must be a qualified attorney, whether he be district
attorney, special attorney for the police department or school system, or
staff attorney at the court to present the state's case.

EVIDENCE AND STANDARD OF PROOF

I have been surprised to find that there are some people who felt that the
implication of the Gault decision was that the rules of evidence now
apply to juvenile courts. While it appears that some shortcuts might have
been taken by the trial court in the Gault case itself, I cannot find, his-
torically, any authority in statute or decision that allowed juvenile courts
to disregard the rules of evidence.

Absolutely in the adjudicatory hearing all the rules of evidence should
apply. Documentary evidence should not be considered by the court unless
it fits within some exception to the hearsay rule or has been stipulated to
by the parties. Hearsay should be no more admissible in juvenile adjudica-
tion proceedings than in any other tribunal. And while a juvenile court
judge has broad discretionary powers, this discretion must be limited within
the bounds of legal procedure and rules of evidence.3 0

The admission into evidence of statements by accomplices or parents or
guardians is subject to challenge. The out-of-court statements of accom-
plices would seem to be inadmissible unless they be found to be co-con-
spiratorial declarations. The precautions of clarification of the status of a
testifying accomplice or co-conspirator must now be considered. Does
such testimony make the witness immune from prosecution himself?

Can a juvenile confess, or enter a plea? Do the Miranda warning re-
quirements apply to juveniles? The answers must be yes. The Gault opinion
devotes a considerable discussion to the topic of what evidentiary rules are

30. Lanthripp v. Lang, 103 Ga. App. 602, 120 S.E2d 59 (1961).
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required if there is no valid confession, 3 ' implying that it is possible to
obtain a valid confession from a juvenile. A Jackson v. Denno3 2 type of

hearing probably is required to determine the admissibility of such a con-
fession. The determination of admissibility would seem to turn on a
"totality of circumstances."33 Should the burden of proof be according to
the civil or the criminal standard? In Georgia the standard is "beyond a
reasonable doubt" for criminal charges, and "by a legal preponderance"
of the evidence for civil matters. One wonders if this distinction is not
more academic than real, and in light of the usual juvenile court situation
of non-jury determination, the difference would be even less important.
But, since there is little question left that juvenile delinquency proceedings
are criminal in nature, or perhaps, quasi-criminal,3 4 it would seem wise
to apply a similar standard of proof to that used in criminal proceedings.
The proposed Uniform Juvenile Court Act takes into account both the
civil and criminal type case responsibilities of the juvenile court and pro-
vides for the appropriate standard of proof according to the type of case.35

DUE PROCESS AND JUXTAPOSITION?

The questions inspired by the recent Supreme Court decisions are still
floating about, unanswered or answered in conflicting and confusing ways.
Does the body of law regarding unreasonable searches and seizures apply
in juvenile proceedings? What about the conflict of the constitutional
guarantee of public trial against the confidentiality of juvenile proceed-
ings? What is a speedy trial in a juvenile setting? Is a juvenile entitled to
a grand jury indictment, or a bill of accusation? Is there risk of double
jeopardy in juvenile court? Does an accused juvenile have the right to
compulsory process of the courts? It there a right to jury trial in juvenile
court?

3 6

We all would have our off-the-cuff answers to these questions and we
would be amazed at how we would differ in some of our answers. The

31. In re Gault, 387 U.S. 1 (1967).
32. 378 U.S. 368 (1964).
33. West v. United States, 399 F.2d 467, 469 (5,th Cir. 1968).
34. Justice Fortas said in Gault "[C]ommitment is a deprivation of liberty. It is an

incarceration against one's will whether it is called 'civil' or 'criminal' ..... Supra n.
19 (p. 47).

35. Proposed Uniform Juvenile Court Act §29 (b) "If the court finds on proof beyond a
reasonable doubt that the child committed the acts by reason of which he is
alleged to be delinquent or unruly, it shall proceed . . ." and in §29 (c) "If the court
finds from clear and convincing evidence that the child is deprived, or that he is
in need of treatment or rehabiliation as a delinquent or unruly child, the court
shall proceed .. "

36. Georgia has said "No," pre Gault, Hampton v. Stevenson, supra n. 36. Some other
states have said "No," post Gault, New York, People v. Anonymous, 56 Misc.2d 725,
289 N.Y.S.2d 782 (1968); Nebraska, DeBacker v. Brainard, 183 Neb. 461, 161 N.W.2d
508 (1968); Pennsylvania, Commonwealth v. Johnson, 234 A.2d 9 (1967) ; while others
have said "Yes," post Gault, New Mexico, Peyton v. Nord, 78 N.M. 717, 437 P.2d
716 (1968); Rhode Island, In re Rindell, 36 Law Week 2468, R.I. Family Court,
decided January 10, 1968.
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answers are still coming and will continue to come for a long time in the
future. I doubt that all these specific questions will ever be completely
put to rest. What I think we would agree on is that we should, yea must,
afford due process in juvenile proceedings. The difficulty lies in finding
agreement in what we mean by "due process."

"Neither the Fourteenth Amendment nor the Bill of Rights is for adults
alone," said Justice Fortas in Gault. Yet, the Supreme Court skillfully
refrained from extending all the fourteenth amendment or all the Bill of
Rights to children in delinquency proceedings. Justice Fortas has said in
Kent37 and reiterated in Gault that "We do not mean to . . . indicate
that the hearing to be held must conform with all of the requirements of
a criminal trial or even of the usual administrative hearing, but we do hold
that the hearing must measure up to the essentials of due process and
fair treatment."

"Due process" as with so many legal concepts is not susceptible to
precise definition. It means, we would have to say, "justice," "judicial fair
play," "legal fair play." It is the very essence of constitutional government.
It is the primary and indispensible foundation of individual freedom. It
prohibits the making of laws that are unfair in themselves, and it also
prohibits the unfair application of laws that are fair in their reading.

Due process must be both substantive and procedural. Procedural due
process requires that laws, once made, be applied fairly. It means that an
individual, even a criminal or a delinquent, an assassin or a traffic viola-
tor, a big person or a little person, has the right to be heard fairly before
he stands to lose life, liberty or property. And procedural due process
seems to be at the very heart of these "landmark decisions" of the past
decade, including the juvenile cases.

So where do we go from here? When are we going to be able to move
with confidence in the field of "law and order"? How can we develop
order in our law? How will our society deal with and treat juveniles, men-
tally ill persons, alcoholics, narcotic addicts, sexual deviates, assassins,
car thieves, business cheats, tax dodgers, and others. All are entitled to
due process of law. The demands made upon our courts, our lawyers, and
our institutions will continue to grow. Dealing with the misconduct of
individuals and misfits of society is not just a problem of the psychiatrists,
psychologists, sociologists, and other representatives of the behavioral
science disciplines. They are just as much, if not more, a problem for the
law and the men who deal in the law. We must call upon the best efforts
ever mustered by man at governing himself. We must utilize every bit of
knowledge available to mankind to bring about adequate solutions to
society's problems. The men coming into the law as a profession must be
better men than ever before. They must be better educated and better

37. Kent v. United States, 383 U.S. 541 (1966).
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prepared than ever before. They must be willing to work long hours in
discouraging legal conflict to bring order out of chaos. And where better
to start with law and order than to try to bring about order in the law it-
self, and with what better group of citizens than juveniles, those citizens
of tomorrow?

CONCLUSION

May I submit that the intentions and philosophy of the juvenile court
system are worthy ones, and that some shortcomings and some instances
of misuse of the system do not justify doing away with the system alto-
gether. Rather, can we not bring about some clarification, improvement,
and order to the law in general, and in the law applicable to young
citizens in particular? Here, in the latter third of the twentieth century,
surely we have it within our knowledge and skill and power to refine the
law, to develop procedures and processes, to achieve the original goals of
the founders of our constitutional system of government as well as the
founders of the juvenile court system. Our concerns and efforts must be
addressed to that great verbal panacea "due process," both legal fairness
and therapeutic fairness, for one without the other is meaningless. There
is great room for improvement, and the challenge has been issued. If we
must discriminate against children, let's at least be fair about it.

1969]


