
A LOOK AT THE SUPREME COURT OF GEORGIA

By HONORABLE HIRAi K. UNDERCOFLER*

"Justice delayed is often justice denied."' Efficient court administration
is a corollary of sound decisions and justice is not complete unless it is
rendered with dispatch. The Supreme Court of 'Georgia subscribes to this
principle. It probably maintains its docket more current than any com-
parable court in the United States. An appeal for delay affords a party
little respite once the record is transmitted and the case docketed.

A review of the year 1967 shows that 75 percent of the cases docketed
were decided and opinions handed down within 30 days of argument.
Another 23 percent of the cases were completed within 60 days and
most of these were delayed over 30 days because of the traditional August
recess. Only three cases were held between three to four months and but
one was held over four months, Almost 100 percent of the applications
for certiorari were acted upon within 30 days of receipt. Motions for re-
hearing were handled just as promptly. It should be noted here that al-
though applications for certiorari and motions for rehearing ordinarily
are acted upon without filing written opinions, they are fully considered
by the court the same as any other case.

Cases are placed on the calendar for oral argument promptly as pre-
scribed by the court's rules. If an attorney elects not to appear for oral
argument, his contentions are obtained from his brief.

All cases, applications for certiorari, motions for rehearing, and other
matters, are thoroughly reviewed and discussed by the entire court en
banc. At these conferences each member of the court is called upon for his
questions, comment and vote beginning with the youngest member in
seniority of service. All written opinions submitted to the court for its
consideration are read orally and verbatim by their authors prior to dis-
cussion and vote. Usually the author's name appears on the opinion. How-
ever, it is not uncommon for a justice to prepare an opinion for the
majority of the court to which he dissents. In these instances the opinion
generally is labeled "per curiam," that is, "by the court." The conferences
are conducted in a formal manner with the Chief Justice presiding and
presenting the first matter for consideration.

Cases are not "rushed" or decided prematurely. A justice may delay
a matter as long as he thinks necessary within the constitutional limita-
tion.2 However, as shown by the record, the court does not procrastinate.
The transcripts and ordinarily the briefs are available to the court well
in advance of oral argument and the members of the court are able to
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familiarize themselves with the contentions and positions of the parties
before oral argument. Attorneys who appear for oral argument will recog-
nize, by the particularity of the questions from the bench, that the court is
cognizant of the decisive issues in the case. On the other hand, the absence
of questions from the bench should in most instances indicate to the
attorney that he is directing his argument to the decisive issues involved.
It must be admitted that on some occasions the issues raised on appeal
are so well settled that the court is quiet and attentive out of courtesy.

In 1967 over 659 decisions were rendered by the court. This included
345 cases with written opinions, 176 applications for certiorari, and 138
motions for rehearing and reconsideration. It does not include multiple
appeals with the same issues nor orders entered upon decisions of the
United States Supreme Court.

The number of issues raised in particular cases varies widely. Enumera-
tions of error range from one to in excess of 50. Frequently an enumeration
of error is supported by several distinct arguments. Each point must be
thoroughly researched and decided. Since the court only meets and decides
issues en banc, each justice in 1967 not only voted in 659 cases, applica-
tions for certiorari, and motions for rehearing, but probably passed upon
3,000 issues of law. Each justice authors approximately 50 opinions each
year.

The case load in 1967 was 30 percent larger than in 1964. It contrasts
sharply with the decade prior to 1964 during which there was a relatively
constant case load. For instance 277 cases were decided with written opinions
in 1955 compared with 272 such cases in 1964. Similarly the number of
applications for certiorari has increased. It has risen from a fairly con-
stant annual number of 143 in 1964 to 176 in 1967. In all likelihood this is
a reflection of a comparable increase in the case load of the Court of
Appeals of Georgia. However, the case load in the Supreme Court of Geor-
gia for 1968 has not increased further. At this writing, it appears that the
number of cases and applications for certiorari for 1968 will be substantially
the same as in 1967. It seems that there are two reasons for the increase in
the case load.

First, the court is feeling the effect of the so-called "mid-century law
explosion."3 The increase in population, business activity, and complexi-
ties of our society has generated additional legal contests. As an example,
the number of cases involving wills increased from 11 in 1950, 8 in 1955,
6 in 1960, 11 in 1965, to 16 in 1967. Similarly, cases involving land titles
rose from 7 in 1960, 3 in 1964, to 10 in 1967. Although it is difficult to
categorize the basis of jurisdiction in many cases, a review shows a general
increase in each instance. In all likelihood this trend will continue. Pro-
jections indicate a 30 percent increase in our population in the next 15

S. Wright, Procedural Reform: Its Limitations and Its Future. 1 GA. L. REv. 563, 567
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years and a 70 percent increase in the next 30 years. Our society will
probably become more complex. Legal service has become a must where
once it was only advisable. These reasons are bound to produce more liti-
gation.

Then too, the cases reflect the "changing times." For instance, the af-
fluence of our society, perhaps augmented to a degree by the simple and
inexpensive appeals, may be reflected in the increase of divorce and ali-
mony cases being appealed. In 1960 these cases, including child custody
cases on petitions in the nature of habeas corpus, totaled 21. In 1964 the
number was 28, and in 1967 it rose to 59 or over 100 percent in three
years. Capital felonies had been fairly constant since 1950 at approximately
30 per year until 1964 when they dropped to 12. This perhaps reflected a
reluctance to try these cases until the United States Supreme Court de-
cisions concerning the constitutional rights of accused persons had become
better defined. At any rate we find that in 1967 the number of capital
felonies appealed was 26, or about average. However, the number of habeas
corpus cases in criminal matters has risen sharply from 7 in 1950, 7 in
1955, 4 in 1960, to 28 in 1964, and 25 in 1967. Again, in all likelihood
this is a reflection of the recent constitutional constructions of the United
States Supreme Court. Currently the court's equitable jurisdiction includ-
ing injunctive remedy accounts for approximately 40 percent of the ap-
peals originally filed with it. In the early 1950's it accounted for over 50
percent of the cases.

Second, the adoption of the Appellate Practice Act of 19654 appears to
have contributed significantly to the increase in appeals. A comparison of
the cases docketed three years before the Act and three years afterwards
shows a 32 percent increase. This is not surprising. Studies of procedural
reforms have shown that they contribute little to speeding the flow of
cases and frequently are counter productive of such result.5 If by pro-
cedural reform we obtain more accurate determinations of legal contests,
then it is worthwhile. However, mere simplification of procedure does
not necessarily insure better results. On the contrary it may only lessen
the professional skill required of lawyers and encouraged protracted litiga-
tion, frequently to the delay of the party granted redress in the trial court.

In this connection it is interesting to note that there is a relatively
constant average of error made by lawyers in appellate practice, and it
appears that this will continue unless we have no law or rules governing
appeals. The records in the Supreme Court of Georgia show that prior to
the new Appellate Practice Act of 1965, 11 cases were dismissed in 1950
for failure to comply with the appellate procedural laws and rules, 10 in
1955, 9 in 1960, and 16 in 1964, or between three to five percent during

4. GA. LAws 1965, p. 18.
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these years. In 1967 after the new Appellate Practice Act had been in
effect for more than one year, 19 cases were dismissed or about five percent,
which is still within the average. The increase in the number of cases
dismissed in 1967, of course, reflects an increase in the case load. At the
same time a review indicates that during these same years a greater num-
ber of cases were transferred to the court of appeals after having been
improperly filed in the supreme court, although there had been no change
in the court's jurisdiction during this period. These numbered 26 in 1964
and 33 in 1967.

Another interesting aspect of the review indicates that the number of
cases reversed does not relate to the number of cases appealed. On the
contrary, the number of cases reversed seems to have been fairly constant
despite fluctuations in the case loads from year to year and the large in-
crease in the last three years. The number of reversals in the years surveyed
shows the following: 88 in 1950, 106 in 1955, 92 in 1960, 82 in 1964, and
90 in 1967. Without a more detailed study we might speculate that the
trial courts, at least from an appellate standpoint, are making fewer errors;
or the liberalization of the practice and pleading rules lessens the possi-
bility of error.

In 1967 approximately 15 percent of the applications for certiorari were
granted and about 90 percent of these resulted in reversals. There were
few motions for reconsideration of applications of certiorari. Motions for
rehearing of written opinions were filed in approximately 30 percent of
the cases. The records generally indicate that all of these were denied,
but this is misleading. Motions for rehearing are filed before the remittitur
from the supreme court is transmitted to the trial court. Therefore, if the
motion is meritorious, the opinion is withdrawn and revised. When the
case is finally decided, the remittitur is transmitted; and the record general-
ly then indicates the motion is denied, although the discrepancies pointed
out therein have been recognized. Needless to say, motions for rehearing
are extremely helpful to the court and serve an important function since
errors occur even though the cases are given lengthy study and considera-
tion before decision.

The statistics set out above were obtained by the author without staff
assistance since none was available for this purpose. Perhaps studies in
depth of the cases in all of our various courts would produce factual in-
formation which would be extremely valuable in directing future efforts
towards improvements in our judicial system.
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