
SHOULD GEORGIA ABANDON THE TRADITIONAL

CHOICE-OF-LAW VIEW OF THE

"PLACE OF WRONG"?

By FRANcIsco FIGUEROA *

Our purpose is to consider the evident trend shown by most scholars
and an increasing number of jurisdictions away from the rigid lex loci
delecti rule in the area of choice of law for torts and their search for a
more flexible, workable and just approach. It is submitted that Georgia
courts could offer their valuable contribution to this task.

In the United States the choice-of-law doctrine that the place of wrong,
lex loci delicti, governs the existence and extent of any liability in multi-
state torts is based on the vested rights theory. The latter was an extension
by Professor Joseph H. Beale, its foremost exponent, of Story's theory of
sovereignty. 1 According to the vested right theory, the forum does not
enforce foreign law; instead, rights and obligations are acquired or created
in the territory of the foreign sovereign where the critical event took place
and the forum enforces these. The foreign act "gave rise to an obligation,
an 'obligatio,' which, like other obligations, follows the person, and may
be enforced wherever the person may be found. ' 2 The doctrine had the
apparent quality of simplicity and it was supposed to offer uniformity, cer-
tainty, and predictability of result.3 It received the backing of distinguished
members of the bench, like justices Holmes4 and Cardozo. 5 Beales, who
was the designated reporter of the first restatement of conflict of laws,
succeeded in having the theory incorporated in the 1934 Restatement which
stated, with minor exceptions, that all substantive questions relating to
the existence of a tort claim are governed by the local law of the place of
wrong. 6 Consequently, it is not surprising that until recently American
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1. 2 J. BEALE, CONFLICr OF LAws 1286-1292 (1935). See also Beach, Uniform Interstate
Enforcement of Vested Rights, 27 YALE L.J. 656 (1918).

2. Slater v. Mexican National R.R., 194 U.S. 120, 126 (1904) (Holmes, J.).
3. Neuhaus, Legal Certainty Versus Equity In The Conflict of Laws, 28 LAW & CONTEMP.

PROB. 795, 797 (1963). "At the beginning of the twentieth century, the idea of
certainty of law was in its heyday. . . . The promotion of legal certainty with a
view to eliminating the legal risks of business and of other transactions by making
them clearly predictable wag regarded more important than the struggle for justice
and for equity, which were largely not considered to be in danger anyway."

4. Slater v. Mexican National R.R., 194 U.S. 120 (1904).
5. B. CARDOZO, THE PARADOXES OF LEGAL SCIENCE 67-68 (1928); Loucks v. Standard

Oil Co. of New York, 224 N.Y. 99, 20 N.E. 198, 200 (1918).
6. RESTATEMENT OF CONFLICT OF LAWS §378 et seq. (1934).
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courts have invariably followed the theory and applied the law of the
place of injury to determine rights and liabilities in tort.7

However, at the time the 1934 Restatement was published the vested
right point of view was already the target of criticism from Professors
Walter Wheeler Cook s and Ernest Lorenzen.9 They were of the opinion
that the forum could only apply its own law, reshaped to take into account
the fact that significant elements of the problem had contacts with an-
other jurisdiction and the choice should be guided by considerations of
social and economic policy or ethics, combined with all the relevant facts
of life required for a wise decision.10 Currently, the leading Conflicts
scholars have rejected the traditional doctrine as an adequate approach
for solving choice of law tort cases."

While giving lip service to the place of wrong doctrine, in practice
American courts have deviated from the orthodox approach on procedural, 12

strong public policy13 and penal grounds,' 4 or by characterizing the problem
as one of contract 15 or family law'6 rather than tort law. Courts have also
avoided the lex loci by placing emphasis on the dominant interest in the
total transaction,' 7 an approach already used in workmen's compensation
cases.' 8 Analysis of the cases in this field have led Professor Ehrenzweig to
state that "lex loci" never has prevailed as a general regime, since courts
in his opinion have predominantly applied the lex fori. 19

Signs of legislative inclination away from the traditional doctrine also
exist. Professor Cheatham has expressed the opinion that section 1-105, the
general conflict-of-laws section, of the Uniform Commercial Code, adopted
by the legislatures of many states, ". . . gives solid basis for the rejection

7. Reich v. Purcell, 67 Adv. Cal. 560, 562, 432 P.2d 727, 729, 63 Cal. Rptr. 31, 33 (1967.).
"For many years courts applied the law of the place of the wrong in tort actions
regardless of the issues before the court, e.g., whether they involved conduct, sur-
vival of actions, applicability of a wrongful death statute, immunity from liability,
or other rules determining whether a legal injury has been sustained."

8. Cook, The Logical and Legal Bases of the Conflict of Laws, 33 YALE L.J. 457 (1924).
9. Lorenzen, Territoriality, Public Policy and the Conflict of Laws, 33 YALE L.J. 736

(1924).
10. Cheatham, American Theories Of Conflict of Laws: Their Role and Utility, 58

HARV. L. REV. 361, 370 (1945).
11. See Symposium-New Trends On Conflicts of Laws, 28 LAW AND CONTEMP. PROB.

675-869 (1963); Comments on Babcock v. Jackson, A Recent Development In Con-
flict of Laws, 63 COLUM. L. REv. 1212-1257 (1963) ; Comments On Reich v. Purcell,
15 U.C.L.A.L. Rev. 551-654 (1968).

12. Home Ins. Co. v. Dick, 281 U.S. 397 (1930).
13. Kilberg v. Northeast Airlines Inc., 9 N.Y.2d 34, 172 N.E.2d 526, 211 N.Y.S.2d 133

(1961).
14. Paper Products Co. v. Doggrell, 195 Tenn. 581, 261 S.W.2d 127 (1953).
15. Levy v. Daniels' U-Drive Auto Renting Co., 108 Conn. 333, 143 A. 163 (1928).
16. Haumschild v. Cont. Cas. Co., 7 Wis.2d 130, 95 N.W.2d 814 (1959).
17. Schmidt v. Driscoll Hotel, Inc., 249 Minn. 376, 82 N.W.2d 365 (1957).
18. Alaska Packers Ass'n. v. Indus. Accident Comm'n., 294 U.S. 532 (1935); Pacific Em-

ployers Ins. Co. v. Indus. Accident Comm'n., 306 U.S. 493 (1939).
19. Ehrenzweig, Comments On Reich v. Purcell, 15 U.C.L.A. L. REV. 570 (1968).
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of the vested right theory of choice of law and for a more perceptive evalua-

tion of the interests and policies involved .... 20

In the words of Professor W. L. M. Reese, reporter of the Restatement
Second:

Following the appearance of the original Restatement in 1934,
choice of law questions came before the courts with increasing
frequency. It soon became apparent that many of the rules are
wrong or at least so oversimplified as to be misleading. There
was need for complete revision, and work on such revision was
commenced in 1952.21

After considering Tentative Drafts in 1963 (No. 8) and in 1964 (No. 9),
the American Law Institute recently published a proposed Official Draft

of the Restatement Second, dated May 1, 1968, covering the subjects of
wrongs and contracts. The chapter on wrongs expressly states that the
vested right approach of the original restatement has been rejected. In-

troductory Note 2 to Topic 1 (Torts) entitled "The Present Approach"
adds:

. . . Instead, the right and liabilities of the parties in tort are
said to be governed by the local law of the state which, with
respect to the particular issue, has the most significant relationship
to the occurrence and the parties. Separate rules are stated for
different torts and for different issues in tort. In other words,
the identity of the state of most significant relationship is said
to depend upon the nature of the tort and upon the particular
issue.

These changes are partly a reflection of a change in our na-
tional life. State and national boundaries are of less significance
today by reason of the increased mobility of our population and of
the increasing tendency of men to conduct their affairs across
boundary lines. These changes also reflect a changed attitude on
the part of the courts. Judges are more prepared than formerly
to consider the basic policies and values underlying choice of law.
In reaching their decisions, the judges give greater weight to the
choice of law policies stated in section 622 than to the demands
of some legal theory, as that of vested rights." 23

20. Cheatham, Comments On Reich v. Purcell, 15 U.C-L.A. L. REV. 624, 626. See also
D. CAVERS, THE CHOICE OF LAW PROCESS 232-240 (1965).

21. Reese, Conflict Of Laws And The Restatement Second, 28 LAW AND CONTEMP.
PROB. 679, 680 (1963).

22. RESTATEMENT (SECOND) CONFLICT OF LAWS §6 (Proposed Official Draft, Part I, 1967)
lists the policies:

(1) A court, subject to constitutional restrictions, will follow a statutory directive
of its own state on choice of law.

(2) When there is no such directive, the factors relevant to the choice of the
applicable rule of law include

(a) the needs of the interstate and international systems,
(b) the relevant policies of the forum,
(c) the relevant policies of other interested states and the relative interests of

those states in the determination of the particular issue,
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The judicial trend away from the rigid and oversimplified traditional
rule that substantive matters of tort liability are always governed by the
law of the place of the tort is no longer questioned. Courts and scholars
are encountering difficulty in reaching agreement on fairly precise tort
choice-of-law rules, a theory, a technique or an approach that would offer
guidance in this area to courts and attorneys alike. As accurately expressed
by an authority in the field: "Up to now, courts have managed to benefit
from new thinking on the conflict of laws without clearly appearing to
prefer one of the new theories over the others." 24 Five years have passed
since that comment was made, and no consensus has yet been reached as to
the most satisfactory approach.

NEw TRENDS

As stated, different methods or approaches have been offered to reach
fair and satisfactory results in this area. The contribution by scholars has
been abundant and of the highest quality, which makes a detailed explana-
tion of the suggested approaches unnecessary.

A. Restatement (Second): The Most Significant Relationship

Restatement Second has adopted the "most significant relationship"
approach.

Restatement Second, Conflict of Laws, section 145 (Proposed Official
Draft, Part II, 1968), states the "general principle" of choice of law for
torts:

(1) The rights and liabilities of the parties with respect to
an issue in tort are determined by the local law of the state which,
as to that issue, has the most significant relationship to the oc-
currence and the parties under the principles stated in section 6.25

(2) Contacts to be taken into account in applying the princi-
ples of section 6 to determine the law applicable to an issue in-
clude:

(a) the place where the injury occurred,
(b) the place where the conduct causing the injury occurred,
(c) the domicil, residence, nationality, place of incorpora-

(d) the protection of justified expectations,
(e) the basic policies underlying the particular field of law,
(f) certainty, predictability and uniformity of of result, and
(g) ease in the determination and application of the law to be applied."

For the origin of the above list of principles see Cheatham & Reese, Choice of the
Applicable Law, 52 COLUM. L. REv. 959 (1952). See also Reese, Conflict of Laws
and the Restatement Second, 28 LAW AND CONTEMP. PROB. 679 (1963).

23. RESTATEMENT (SECOND) CONFLICT OF LAWS, Chapter 7, Topic 1, Introductory Note,
paragraph 2. (Proposed Official Draft, Part II, 1968).

24. Baade, Foreword-New Trends In The Conflict of Laws, 28 LAW AND CONTEMP.
PROB. 673 (1963).

25. RESrATEMENT, supra note 22.
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tion and place of business of the parties, and
(d) the place where the relationship, if any, between the

parties is centered.
These contacts are to be evaluated according to their relative

importance with respect to the particular issue.

Separate rules are stated for different torts as to which it is possible to

state rules of greater precision. "Undoubtedly the list will lengthen with

increased experience." 26 Also separate rules are offered for particular
issues involving torts.

According to section 146 and section 175 of the Proposed Official Draft

of Restatement Second, in actions for personal injuries or for wrongful

death the local law of the state where injury occurred determines the rights

and liabilities of the parties, unless, with respect to the particular issue,

some other state has a more significant relationship to the occurrance and

the parties, in which event the local law of the other state will apply.

The comments of these two sections explain that, for the most part, whether

another state has a more significant relationship to the occurrance and

the parties will depend on whether some other state has a greater interest

in the determination of the particular issue than the state where the injury

occurred. The extent of the interest of the potentially interested states

should be determined on the basis, among other things, of the purpose

thought to be achieved by their relevant local law rules and of the particu-
lar issue.

The authors of the Restatement Second believe that the changes from
the 1934 Restatement vested rights approach permit consideration of basic

policies without affecting the values of certainty, predictability, and uni-

formity. Although the Reporter has pointed out that the latter "are not

as important values in this area as they are in contracts." 27 As we will
see later, there are still some courts that do not agree that the Restatement
Second approach provides for certainty and predictability of results. The
Reporter's answer has been that even if it were true, "continued adherence
to a bad rule is a high price to pay for predictability. ' 28

B. Currie's Governmental Interests

The late Brainerd Currie, a brilliant conflict of law scholar and ex-
ponent of the governmental interests approach, emphasized the use of the

law of the forum in the search for the "rule of decision" if the court
found an unavoidable conflict between the legitimate interests of the

26. RESTATEMENT (SECOND) CONFLIcr OF LAws §145, Comment a. (Proposed Official
Draft, Part II, 1968).

27. Reese, Conflict Of Laws And The Restatement Second, 28 LAw AND CONTEMP.
PROB. 679, 699 (1963).

28. Reese, Comments on Babcock v. Jackson, 63 COLUM. L. REv. 1251, 1254 (1963).
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two states. His choice-of-law theory requires inquiry into the policies
expressed in the law of the forum and the law of the foreign state the
court is being asked to apply "and into the circumstances in which it is
reasonable for the respective states to assert an interest in the application
of those policies."29

We will make reference to a recent important decision using a govern-
mental interests analysis later.30

C. Leflar's Choice-influencing Considerations

Another approach to choice-of-law is Professor Robert E. Leflar's choice-
influencing considerations.31 Inspired in the Cheatham and Reese sum-
mary of nine policy factors32 affecting choice-of-law rules, Leflar has re-
stated and defined what he calls choice-influencing considerations "with
sufficient particularity that they themselves can be used as a practical
(though not a mechanical) test of the rightness of choice-of-law rules and

decisions. Identification of choice-influencing considerations will aid in
achieving predictability for some type of transactions, but different values
will be promoted for other types of transactions." 33 These considerations
are:

a) Predictability of results;
b) Maintenance of interstate and International order;
c) Simplification of the judicial task;
d) Advancement of the forum's governmental interests;
e) Application of the better rule of law.

Leflar cautions that no priority is intended from the order of listing,
and their importance varies according to the area of the law involved.34
An instance where this approach was followed by a court is given later.35

D. Cavers' Principles of Preference

Professor David F. Cavers, carrying the process of evaluating the policy
factors described by Cheatham, Reese and others, has formulated for cer-
tain situations five rules in the field of torts which he calls "principles of

29. See E. CHEATHAM, E. GRISWOLD, W. REESE AND M. ROSENBERG, CASES AND MATE-
RIA S ON CONFLICT OF LAWS 477-78 (5th ed. 1964); wherein Professor Currie
summarized his approach.

30. Reich v. Purcell, 67 Adv. Cal. 560, 432 P.2d 727, 63 Cal. Rptr. 31 (1967).
31. Leflar, Choice-Influencing Considerations In Conflicts Law, 41 N.Y.U. L. REv.

267 (1966).
32. Cheatham and Reese, Choice Of The Applicable Law, 52 COLUM. L. REv. 959

(1952). See also RESTATEMENT, supra note 22.
33. Leflar, supra note 31, at 281, 282.
34. Id. at 282.
35. Clark v. Clark, 107 N.H. 351, 222 A.2d 205 (1966).
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preference," and would have the courts use them as guides to choice-of-law
decisions.36 He warns that the principles:

are intended to be invoked only when a question of choice has
not been foreclosed by a valid statute of the forum and when it is
evident from an inspection of the laws in conflict, in the light of
their purposes and the circumstances of the case, that the conflict
is neither false nor readily to be avoided.3 7

In recent years courts have increasingly made use in their conflict of
laws adjudications of; (1) the dominant contact or most significant rela-
tionship formula; (2) the governmental interests approach or; (3) the
relevant choice-influencing considerations theory. While the emphasis given
to one factor or the other may differ, all the approaches place importance
upon an analysis of the policies underlying the conflicting laws and of
the relationship of the particular contacts to those policies.38

One well known case will illustrate each approach. Babcock v. Jackson39

for the dominant contact formula, the recent case of Reich v. Purcell40 for
the governmental interests, and Clark v. Clark4 ' for reference to the rele-
vant choice-influencing considerations.

1. Babcock v. Jackson42 and its sequel: The dominant contact

In Babcock, plaintiff-passenger and defendant-driver, both New York
residents, drove together for a week-end trip to Ontario where plaintiff
sustained injuries when the automobile left the highway. At the time of
the accident Ontario had a guest statute immunizing the driver from suit
by his guest. New York recognized the common-law liability of a host
driver for his negligence. Upon return to New York State the guest brought
an action against the host driver, alleging negligence on the driver's part
in operating his automobile. The defendant moved to dismiss the com-
plaint on the ground that the law of the place where the accident occurred
governed and that Ontario's guest statute barred recovery.

In this much discussed case, the New York Court of Appeals for the first
time expressly rejected the traditional choice of law rule that the substantive
rights and liabilities arising out of tortious occurrence are determinable
by the law of the place of the tort. After considering the vested right
doctrine as already discredited, it commented, "as applied to torts, the

36. D. CAVERS, THE CHOICE-OF-LAW PROCESS 139-203 (1965).
37. Id. at 137.
38. Griffith v. United Airlines, Inc. 416 Pa. 1, 203 A.2d 796 (1964).
39. 12 N.Y.2d 473, 191 N.E.2d 279, 240 N.Y.S.2d 743 (1963).
40. 67 Adv. Cal. 560, 432 P.2d 727, 63 Cal. Rptr. 31 (1967).
41. 107 N.H. 351, 222 A2d 205 (1966).
42. 12 N.Y.2d 473, 191 N.E.2d 279, 240 N.Y.S.2d 743 (1963).
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theory ignores the interest which jurisdictions other than that where the
tort occurred may have in the resolution of particular issues." 43

The Court of Appeals of New York recalls in Babcock that it had pre-
viously departed from the traditional rule and applied the "center of
gravity" or "grouping of contacts" theory in a contract case 44 giving em-
phasis to the place which had the most significant contacts with the matter
in dispute. The court also points out that it had declined to apply the
law of the place of the tort with respect to the issue of amount of damage
in a wrongful death action in the Kilberg case 45 without expressly adopting
the "center of gravity" theory. On that occasion the court stated "the
merely fortuitous circumstance that the wrong and injury occurred in
Massachusetts did not give that State a controlling concern or interest
in the amount of the tort recovery as against the competing interest of
New York in providing its residents or users of transportation facilities
there originating with full compensation for wrongful death. '46

With the above background, the New York Court of Appeals in Babcock
was ready to apply the "center of gravity" or "grouping of contacts" doc-
trine to an automobile personal injury case concerning a foreign guest
statute. Hardly a better factual situation could have arisen to illustrate
what unjust and anomalous results might ensue from application of the
traditional rule.

Justice, fairness and the best practical results . . .may best be
achieved (the Babcock court said) by giving controlling effect to
the law of the jurisdiction which, because of its relationship or
contact with the occurrence or the parties, has the greatest con-
cern with the specific issue raised in the litigation.47

After comparing the relative "contacts" and "interest" of New York
and Ontario in the litigation, vis-a-vis the issue presented, the court reached
the conclusion "that the concern of New York is unquestionably the greater
and more direct and that the interest of Ontario is at best minimal." 40

The New York contacts with the occurrence and the parties were "in-
juries sustained by a New York guest as the result of the negligence of a
New York host in the operation of an automobile garaged, licensed and
undoubtedly insured in New York, in the course of a week-end journey
which began and was to end there. In sharp contrast, Ontario's sole rela-

43. Id. at 478, 191 N.E.2d at 281, 240 N.Y.S.2d at 746.
44. Auten v. Auten, 308 N.Y. 155, 124 N.E.2d 99 (1954).
45. Kilberg v. Northeast Airlines, Inc., 9 N.Y.2d 34, 172 N.E.2d 526, 211 N.Y.S.2d 133

(1961).
46. Babcock v. Jackson, 12 N.Y.2d at 480, 191 N.E.2d at 282, 240 N.Y.S.2d at 748 (1963).
47. Id. at 481, 191 N.E.2d at 283, 240 N.Y.S.2d at 749.
48. Id. at 482, 191 N.E.2d at 284, 240 N.Y.S.2d at 750.
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tionship with the occurrence was the purely adventitious circumstance that
the accident occurred there. '49

The issue was whether plaintiff was barred from recovering damages
resulting from a wrong concededly committed just because she was a
guest in the defendant's automobile. As to this issue New York had a
strong public policy of requiring a tortfeasor to compensate a guest for
injuries caused by his negligence. The object of the Ontario guest statute
was to prevent fraudulent assertion of claims by passengers, in collusion
with drivers, against insurance companies. The obvious claims intended to
be prevented are those asserted against Ontario defendants and their in-
surance carriers. Consequently, according to the court, Ontario had no
valid legislative concern as to whether New York defendants were imposed
upon or their insurers defrauded by a New York resident, "simply because
the accident occurred there, any more so than if the accident had happened
in some other jurisdiction. " 50 On the other hand, New York had no reason
for departing from its strong public policy, simply because the accident,
solely affecting New York residents and arising out of operation of a New
York automobile, happened beyond its border. The above analysis led the
court to conclude that as to the guest statute issue, New York had the
dominant contacts and superior claim for application of its laws.

The Babcock court did not consider it necessary to examine the impor-
tance of each contact possibly because it was really a "false conflict" 51

situation where opposing state interests or policies were non-existent or
insubstantial and the one contact with Ontario, the place of injury, was
fortuitous and lacked relevancy. This has invited the imputation that
the court may have employed a quantitative and not a qualitative contact-
counting approach. The comparison made by the court of its approach to
that ot 'ie 1963 Tentative Draft of Restatement Second 52 which, unjustly
or not, has been criticized for establishing a quantitative approach, has
also given bases to this interpretation of the case by some writers.53 How-
ever, a court can reduce uncertainty by fully and clearly explaining its
reasoning. In this respect, ". . . care must be taken to avoid the obscuring
technique of listing contacts and then concluding that some are more

49. Id.
50. Id. at 483, 191 N.E.2d at 284, 240 N.Y.S.2d at 750.
51. Traynor, Is this Conflict Really Necessary? 37 TEXAS L. REV. 657, 667-74 (1959);

D. CAVERS, THE CHOICE-OF-LAW PROCESS 89, 137 (1965); Ehrenzweig, "False Con-
flicts" and the "Better Rule": Threat and Promise in Multistate Tort Law, 53
VA. L. REV. 847 (1967).

52. RESTATEMENT (SEcoND) CONFLICT OF LAWS (Tentative Draft No. 8, 1963).
53. Comment, The Second Conflicts Restatement of Torts: A Caveat, 51 CAL. L. Rrv.

762, 777-79 (1963).
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significant .. .without expressing the factors influencing the court's de-
cision."54

The lack of clear guidance of the court, whether it followed a qualitative
or a quantitative approach, has been blamed for the uncertain and some-
time disconcerting application of the Babcock "center of gravity" or "group-
ing of contact" theory in subsequent New York decisions.

References to the cases of Dym v. Gordon5 5 and Macey v. Rozbicki,56

two of the New York choice of law tort cases decided after Babcock, will
give an idea of the unsettled situation still experienced in that State.

In Dym v. Gordon,57 defendant-driver-host and plaintiff-guest were New
York domiciliaries spending part of their summer in Colorado as students,
where the guest-host relationship arose. The plaintiff-guest was injured
when defendant's car collided with a car driven by a Kansas resident.
Plaintiff sued in New York under its common law, and the defendant
invoked the protection of the Colorado guest statute. The court which
claimed to be using the Babcock "center of gravity" doctrine indicated that
Colorado law should apply in a matter concerning the liability arising from
a guest-host relationship.

Purporting to follow the Babcock approach the court first isolated the
issue: upon what basis may an injured passenger recover from a negligent
driver? Second, it identified three policies underlying the Colorado guest
statute: (1) protection against fraudulent claims; (2) prevention of suits
by ungrateful guests; and (3) the priority of the rights of injured parties
in other cars in the assets of negligent defendants. And third: it examined
the contacts to ascertain which state had a superior interest in having its
law or policy applied. In this last respect the court took into account that

[ .. [T]he parties were dwelling in Colorado when the relation-
ship was formed and the accident arose out of Colorado-based
activity; therefore, the fact that the accident occurred in Colorado
could in no sense be termed fortituous. . . .Colorado has such
significant contacts with the relationship itself and the basis of its
formation that the application of the law and underlying policy
are clearly warranted.58

However, it should be pointed out that the first two policies underlying
the Colorado guest statute do not show a Colorado interest superior to
New York when both plaintiff and defendant are New York domiciliaries,
and defendant was driving a New York car insured with a New York

54. Trautman, Evolution In Washington Choice of Law-A Beginning, 43 WASH. L
REV. 309, 321-22 (1967).

55. 16 N.Y.2d 120, 209 N.E.2d 792, 262 N.Y.S.2d 463 (1965).
56. 18 N.Y.2d 289, 221 N.E.2d 380, 274 N.Y.S.2d 591 (1965).
57. 16 N.Y.2d 120, 209 N.E.2d 792, 262 N.Y.S.2d 463 (1965).
58. Id. at 125, 209 N.E.2d at 794, 262 N.Y.S.2d at 467.
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insurance company. As to the third policy, no authority was cited and,
according to the dissent, none existed.59 Under those circumstances, the
seat of the relationship contact, which was the principal basis of the de-
cision, is deprived of its significance. The interest of Colorado in the resolu-
tion of the particular issue seems inferior to that of New York. The Babcock
approach would have required the application of New York law.

Consequently, it is submitted that Judge Fuld expresses the correct
approach in his dissent where he states: "There is thus no question but
that Colorado's 'contacts,' though quantitatively greater than those of
Ontario in Babcock, are still not 'significant' as respects the specific issue
presented and that the 'contacts' of New York are decidedly superior."6 0

In Macey v. Rozbicki,61 plaintiff was a sister of the defendant-driver and
sister-in-law of the defendant-owner. All three lived in Buffalo, New York,
but the defendants had a summer residence in Ontario, just across the
Niagara River from Buffalo. Plaintiff went to the summer place to stay
with her relatives for about 10 days. A week later, while returning from
mass in a nearby church and while riding in defendant's automobile, she
was injured near the summer house in a collision with a car owned and
operated by a Canadian. Prior to this action, the defendant settled with
the Canadian driver of the other car. Defendant's answer pleaded the
same Ontario guest statute invoked in Babcock. Relying on Dym, the trial
court granted defendant's motion to dismiss and the appellate division af-
firmed. The Court of Appeals reversed invoking the Babcock rule and
distinguishing Dym's factual situation from Babcock's and Macey's in the
following manner:

The Babcock facts which pursuant to this rule dictated that New
York law be used were that the parties were New Yorkers, that the
car was garaged, licensed and insured in this State and that the
journey began and ended in New York. In the present case the
relationship of two sisters living permanently in New York was
not affected or changed by the temporary meeting together in
Canada for a short visit there, especially since the arrangements
for that visit had undoubtedly been made in New York State.
Every fact in this case was New York related, save only the not
particularly significant one that the particular trip on the day of
the accident was between two points in Canada. The important
"contacts" here were all with New York State, not Ontario.

The Dym decision (supra), as the majority Dym opinion clearly
states, "represents no departure from the rule announced in Bab-
cock; merely an example of its application" . . . .The notable dif-
ference between the Babcock situation and that in Dym was that
in the latter the parties had separately gone to Colorado for a

59. Id. at 124, 209 N.E.2d at 794, 202 N.Y.S.2d at 466.
60. Id. at 133, 209 N.E.2d at 800, 202 N.Y.S.2d at 473.
61. 18 N.Y.2d 289, 221 N.E.2d 380, 274 N.Y.S.2d 591 (1965).
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comparatively long stay, that there had been no arrangement made
in New York for their meeting in Colorado, but merely a chance
encounter in Colorado and a casual invitation to Mrs. Dym to
ride in Gordon's car to a place where they were both going. The
principal situs of the relationship was Colorado.62

Although the writer thinks it is proper to apply the Babcock rule to
Macey, he agrees with Judge Keating's concurring opinion that the interest
analysis should have taken into account other contacts which were the
only ones relevant to the issue. Judge Keating explains his point of view as
follows:

. . . [Wjhere the guest-host relationship arose, where the trip was
to begin and end, and how short the visit of the parties was in the
place where the accident occurred [were irrelevant factors] . . .
The only facts having any significant bearing on the applicable
choice of law in guest statute cases are the residence of the parties
and the place in which the automobile is insured and registered
. . . (since) only these facts have any relation to the policies sought
to be vindicated by the ostentibly conflicting laws. And here as in
Babcock neither the policies of New York nor Ontario will be
furthered by denying recovery. 63

Judge Keating was not in agreement with the majority's efforts to ex-
plain Dym. He argued that "this case . . . and Dym v. Gordon and Bab-
cock v. Jackson are irreconcilable .... ,,64 In his opinion the facts of Dym
and Macey are almost undistinguishable. The two facts used by the majority
to distinguish the two cases, in an effort to save Dym for stare decisis con-
siderations, i.e., that the parties began their relationship within Ontario
and the length of the visits are, in his opinion, of little relevance in a
guest statute case.

What has been called "the growing pains of the New York Court of
Appeals" 65 in the development of the policy analysis approach, should not
discourage courts from abandonment of the harsh lex loci rule and con-
tributing "to the difficult affirmative task of building sounder principles," 66

and providing an alternative methodology. 67 On the contrary, this experience

62. Id. at'291, 221 N.E.2d at 381-82, 274 N.Y.S.2d at 592.
63. Id. at 294, 295, 221 N.E.2d at 383, 274 N.Y.S.2d at 595.
64. Id. at 298, 221 N.E.2d at 385, 274 N.Y.S.2d at 598.
65. For other New York Court of Appeals cases in this area see R. CRAMTON and D.

CURRIE, CONFLICT OF LAWS: CASES-COMMENTS--QUESTIONS at 258, note 4 (1968).
66. Cheatham, Comments On Babcock v. Jackson, 63 COLUM. L. REv. 1229, 1231 (1963).
67. Cavers, Comments on Babcock, 63 COLUM. L. REV. 1219, 1229 (1963).

"Courts striving to emulate Babcock . . . may not achieve uniformity, but they
are likely to attain a much closer approximation to justice than those seventy-
odd past decisions that have rubber-stamped the place-of-injury rule on cases in
which laws concerning the liability of host-drivers to their guest-passengers were in
conflict."
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should serve as a useful warning of the difficulties to be expected in the
developments of a new, more satisfactory approach.

2. Reich v. Purcell:68 the governmental interests

This wrongful death action arose out of a collision of two automobiles
in Missouri. One was owned and operated by the defendant, a resident
and domiciliary of California who was on his way to vacation in Illinois.
The other car was owned and operated by Mrs. Reich, the wife of plaintiff
Lee Reich. The Reichs resided in Ohio and Mrs. Reich and the Reich's
two children, Jay and Jeffry, were on their way to California, where the
Reichs were contemplating settling. Mrs. Reich and Jay were killed in
the collision, and Jeffry was injured. Plaintiffs, Lee and Jeffry Reich, are
the heirs of Mrs. Reich. Lee Reich is the heir of his son Jay. After the
accident Mr. Reich and his surviving son moved to California, where they
brought the action against defendant. The estates of Mrs. Reich and her
son are being administered in Ohio. In the trial court judgment was en-
tered on stipulated facts and included a recovery of $55,000 or $25,000 for
the death of Mrs. Reich, depending on whether Missouri law, which limited
recovery to the lower limit, or California or Ohio law, both of which placed
no limit on such recovery, applied. From a ruling by the trial court that
the Missouri limitation governed, and an affirmance by the court of appeals,
plaintiffs appealed to the California Supreme Court. In an opinion pre-
pared by Chief Justice Traynor, the court unanimously reversed.

Justice Traynor, citing Grant v. McAuliffe6 9 and Emery v. Emery7 0 re-
called that ". . . when application of the law of the place of the wrong
would defeat the interests of the litigant and of the states concerned, we
have not applied that law." 7 1 He adds:

Ease of determining applicable law and uniformity of rules of de-
cision, however, must be subordinated to the objective of proper
choice of law in conflict cases, i.e., to determine the law that most
appropriately applies to the issue involved .... Moreover, as juris-
diction after jurisdiction has departed from the law of the place
of the wrong as the controlling law in tort cases, regardless of the
issue involved . . . , that law no longer affords even a semblance
of the general application that was once thought to be its great
virtue. We conclude that the law of the place of the wrong is not
necessarily the applicable law for all tort actions brought in the
courts of this state. 72

68. 67 Adv. Cal. 560, 432 P.2d 727, 63 Cal. Rptr. 31 (1967).
69. 41 Cal.2d 859, 264 P.2d 944 (1953).
70. 45 Cal.2d 421, 289 P.2d 218 (1955).
71. Reich v. Purcell, 67 Adv. Cal. at 563, 432 P.2d at 729, 63 Cal. at 31 (1967).
72. Id. at 564, 432 P.2d at 730, 63 Cal. at 34.
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So the lex loci delicti rule was finally buried by a distinguished scholar
and judge in a jurisdiction which has great influence in the field of conflict
of laws.

Having discarded the old rule, the Reich opinion uses the governmental
interests approach originally advanced by Currie 73 as a method of con-
flicts analysis. In it the "interests" and "concerns" of the three states are
discussed along with the particular damages issue in the case; to wit: Ohio,
where the plaintiff and their descendents resided before the accident and
where the decedent's estates are being administered; Missouri, the place of
the wrong; California, the place where the defendant resides and is the
forum. Although the plaintiffs now reside in California, the opinion con-
siders their residence and domicile at the time of the accident as the rele-
vant residence and domicile. 74

The court first considered California a disinterested forum state in the
only disputed issue, the limitation of damages. Justice Traynor explained
that ". . . plaintiff's present domicile in California does not give this state
any interest in applying its law, and since California has no limitation of
damages, it also has no interest in applying its law on behalf of defendant."7 5

Consequently, the court felt that it must decide whether to adopt the
Ohio or Missouri rule as the rule of decision for the case. The court failed
to see any substantial interest of Missouri. The state's concern for defen-
dants in a wrongful death case is expressed in the limitation of damages
which operates to avoid the imposition of excessive financial burdens on
defendants. This concern was thought to be primarily local. For that
reason the court failed to perceive "any substantial interest Missouri might
have in extending the benefits of its limitations to travelers from states
having no similar limitation." 76

Therefore, the Missouri limitation offered no defense to protect the
California defendant-driver from the Ohio-based claim for damages. The
court further explained:

A defendant cannot reasonably complain when compensatory dam-
ages are assessed in accordance with the law of his domicile and
plaintiffs receive no more than they would have had they been in-
jured at home .... Under these circumstances giving effect to Ohio's
interests in affording full recovery to injured parties does not con-
flict with any substantial interest of Missouri.T7

Professor Leflar, in favor of this approach, has stated that a decision based

73. CHEATHAM, supra, note 29.
74. Reich v. Purcell, 67 Adv. Cal. at 564, 432 P.2d at 730, 63 Cal. at 34 (1967). See

also Gore v. Northeast Airlines, Inc., 373 F.2d 717 (2d Cir. 1967). Casenote, 18
MERCER L. REV. 492 (1967).

75. Reich v. Purcell, 67 Adv. Cal. at 565, 432 P.2d at 730, 63 Cal. at 34 (1967).
76. Id. at 565, 432 P.2d at 731, 63 Cal. Rptr. at 35.
77. Id.
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"on the identifiable interests of involved states gets away from the pre-
tense of mechanical decisions and specifically emphasizes a real reason for
choosing one state's law rather than another's."78

Reich is another "false conflict" case and one where it is not hard to
arrive at the correct result. The carefully written opinion illustrates the
proper use of the governmental interests theory.

3. Clark v. Clark:79 the relevant choice-influencing considerations

The plaintiff, wife of the defendant, brought the action seeking damages
for personal injuries caused by her husband's alleged negligence in operat-
ing a motor vehicle in which she was riding with him. Both parties were
domiciled in New Hampshire. The parties left their home in New Hamp-
shire to visit another New Hampshire town, intending to return to their
home later that evening. This trip took them to Vermont where the acci-
dent occurred. Vermont had a guest statute under which a host was liable
to his automobile guest only if the injuries were caused by the "gross and
willful negligence" of the operator. New Hampshire had no guest statute.
Accordingly, a guest could recover if the injuries were caused by the host's
lack of ordinary care under the circumstances. The question was whether
the law of Vermont or the law of New Hampshire governed.

The Supreme Court of New Hampshire, through Chief Justice Kenison,
reached the same result and applied New Hampshire law on facts similar
to Babcock.80 The court used a different, possibly more refined, theory
that regards issue analysis in light of the five major choice-influencing con-
siderations identified above as underlying choice of law generally.81

The opinion, after refusing to apply the mechanical rule of the place of
injury because "It bore no relationship to any relevant consideration for
choosing one law as against another in a torts-conflict case." 8 2 Following the
approach suggested by Professor Leflar,83 the court summarizes the five
major relevant choice-influencing considerations: (1) predictability of re-
sults; (2) maintenance of reasonable orderliness and good relationship
among the states in our federal government; (3) simplification of the
judicial task; (4) advancement of the forum's government interests and;
(5) the court's preference for what it regards the sounder rule of law, as
between the two competing ones.

78. Leflar, Comments On Reich v. Purcell, 15 U.C.L.A. L. REv. 637, 638 (1968).
79. 107 N.H. 351, 222 A.2d 205 (1966).
80. 12 N.Y.2d 473, 191 N.E.2d 279, 240 N.Y.S.2d 743 (1963).
81. See Leflar, Choice-Influencing Considerations in Conflicts Law, 41 N.Y.U. L. REV.

267 (1966). Leflar, Conflicts Law: More on Choice-influencing Considerations, 54
CALIF. L. REV. 1584 (1966).

82. Clark v. Clark, 107 N.H. at 351, 222 A.2d 205, 207 (1966).
83. Leflar, supra, note 81.
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After reviewing the above relevant choice-influencing considerations,
the court concludes that:

Predictability of results in advance of the event is largely irrele-
vant, since automobile accidents are not planned.... Maintenance
of interstate orderliness presents no problems, one way or the
other. Interstate travel by residents of the two states will not be
affected, nor will the sensibilities of either state, whichever law
is applied. . . . Simplification of the court's task is almost irrele-
vant here too . . . our judges could . . . with relative ease use
either rule. [As to governmental interest, the court finds that]
Vermont's interests under its statute are in suits brought in its own
courts affecting hosts, guests and insurance companies subject to
its jurisdiction. Our primary interest arising out of our ordinary
negligence law correspondingly applies to suits in our courts af-
fecting people and relationships with which we have a legitimate
concern. The interest in this case is a real one.8 4

Finally, the opinion concludes that the New Hampshire rule is "pre-

ferable" to that of Vermont.8 5 In applying what it considers the better rule

of law, the court explains that the situation which necessitated the enact-

ment of the automobile guest statutes in the 1920's and early 1930's and

the problems of automobile law today are not the same. "No American

State has newly adopted a guest statute for many years. Courts of states

which did adopt them are today construing them much more narrowly,
evidencing their dissatisfaction with them."8 6

In the opinion of the court, the above analysis leads clearly to the

application of the New Hampshire law. It admits there will be harder

cases that will not respond to the choice-influencing considerations analysis

as readily as the present case, but reminds us that this difficulty will not be

a new phenomenon in conflict of laws, "Nor it be as bad as a choice based

on mechanical rules which do not take the relevant considerations into ac-

count ... "87 The court doses by expressing the opinion that, with the

exception of the place of injury rule for torts, most of the choice of law

rules and results reached in the past will not be affected by re-examination
in terms of the relevant choice influencing considerations.88

According to Leflar, this approach "has the virtue of enabling the judges

to concentrate on all of the real values, as they see them, that are present
in their case. It permits them to recognize values that may not have been

present in prior cases with superficially similar facts." 8 9

84. Clark v. Clark, 107 N.H. 351, 222 A.2d 205, 209 (1966).
85. For the rules of preference approach see D. CAVErs, THE CHOICE OF LAW PROCESS

297 (1965).
86. Clark v. Clark, 107 N.H. at 351, 222 A.2d 205, 210 (1966).
87. Id.
88. Id.
89. Leflar, Conflicts Law: More on Choice-Influencing Considerations, 54 CALIF. L.

Rzv. 1584, 1598 (1966).
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E. Other state courts decisions

In addition to New York, California and New Hampshire, other state

courts have recently refused to apply the place of wrong rule in the con-

flict law of torts. Among them are courts of Illinois, Iowa, Kentucky, New

Jersey, Minnesota, Oregon, Pennsylvania, Rhode Island and Wisconsin.
The District of Columbia may be added to this group.91

The courts of Alaska92 and Mississippi93 have shown indications of a
drift away from the vested right theory, and the Missouri Supreme Court
has declared that it would examine the new approaches previously taken

in other jurisdictions if they were raised in the proper case.94 Two Wash-
ington cases have also been mentioned as marking the beginning of an
evolutionary process in that jurisdiction. 95

However, as evidence of the state of flux in this area of conflict of laws,
it must be pointed out that a number of recent state courts decisions have
refused to depart from the lex loci delicti rule in favor of a functional
analysis. Among them are Connecticut, Delaware, Florida, Maryland, Ne-
braska, North Carolina, Oklahoma, Ohio, Kansas, South Carolina and
Texas courts.9 6 These jurisdictions feel that although the old rule may

appear arbitrary and unfair, it has the asset of being certain. Until a work-
able and flexible approach to choice of law becomes more certain by future
litigation, they prefer to continue with the traditional approach.

90. Wartell v. Formusa, 34 Ill. 2d 57, 213 N.E.2d 544 (1966); Fabricus v. Horgen, 257
Iowa 268, 132 N.W.2d 410 (1965,); Wessling v. Paris, 417 S.W.2d 259 (Ky. 1967);
Schneider v. Nichols, - Minn. - , 158 N.W.2d 254 (1968); Mellk v. Sarahson,
49 N.J. 266, 229 A.2d 625 (1967); Casey v. Mason Constr. & Eng. Co., - Ore.

, 428 P.2d 898 (1967); Griffith v. United Airlines, Inc., 416 Pa. 1, 203 A.2d
796 (1964); Heath v. Zellner, 35 Wis. 2d 578, 151 N.W.2d 664 (1967) (choice-in-
fluencing considerations); Wilcox v. Wilcox, 26 Wis. 2d 617, 133 N.W.2d 408 (1965)
(center of gravity).

91. Myers v. Gaither, - D.C. App. -, 232 A.2d 577 (1967).
92. Armstrong v. Armstrong, 441 P.2d 669 (Alaska 1968).
93. Craig v. Columbus Compress and Warehouse Co., 210 So.2d 645 (Miss. 1968); Mit-

chell v. Craft, 211 So.2d 509 (Sup. Ct. Miss. 1968).
94. Girth v. Beaty Grocery Co., 407 S.W.2d 881 (Mo. 1966).
95. Baffin Land Corp. v. Monticello Motor Inn., 70 Wash. Dec. 2d 865, 425 P.2d 623

(1967); Pacific States Cut Stone Co., v. Goble, 70 Wash. Dec. 2d 879, 425 P.2d 631
(1967). See also Trautman, Evolution In Washington Choice Of Law-A Begin-
ning, 43 WASH. L. REv. 309 (1967).

96. Landers v. Landers, 153 Conn. 303, 216 A.2d 183 (1966); Friday v. Smoot, 211
A.2d 594 (Del. 1965); Hopkins v. Lockheed Aircraft Corp., 201 So.2d 743 (Fla.
1967); McDaniel v. Simn, 194 Kan. 625, 400 P.2d 1018 (1965); White v. King, 244
Md. 348, 223 A.2d 763 (1966); Lorenzen v. Continental Baking Co., 180 Neb. 23,
141 N.W.2d 163 (1966); Shaw v. Lee, 258 N.C. 609, 129 S.E.2d 288 (1963). The
North Carolina General Assembly subsequently modified the state's lex loci delecti
rule as it applies to spousal immunity. N. C. GEN. STAT. §52-5.1 (Supp. 1967),
N. C. Laws ch 855 (1967). Cherokee Laboratories, Inc. v. Rogers, 398 P.2d 520
(Okla. 1965); Lyon v. Lyons, 2 Ohio St. 2d 243, 208 N.E.2d 533 (1965); Oskiek v.
Oskiek, 244 S. C. 249, 136 S.E.2d 303 (1964); Marmon v. Mustang Aviation, Inc.,
416 S.W.2d 58 (Tex. Civ. App. 1967); aff'd 430 S.W.2d 182 (Tex. Sup. Ct., 1968),
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1. Georgia courts approach: The lex loci delicti

Georgia courts still follow the traditional rule that all substantive ques-
tions relating to the existance of a tort claim are governed by the local
law of the place of the wrong.

This doctrine has been reiterated by the Supreme Court of Georgia,
the Georgia Court of Appeals and by federal courts sitting in the State.97

The Supreme Court of 'Georgia has said that it is a principle "well set-
tled" by decision of that court that "where a cause of action arises in an-
other state and the pleadings are sufficient to show that a cause of action
is set out under the laws of such other state, the rights of the parties will
be administered according to the laws of such other state."9 8

In Ohio Southern Express Co. v. Demaris Beeler,99 a 1965 decision, the
Court of Appeals of Georgia, declared that the lex loci delicti determines
the substantive rights of the parties. And recently, in Brooks v. Eastern
Air Lines, Inc. a federal court, the United States District Court for the
Northern District of Georgia, 100 invoking Erie'01 and Klaxon102 doctrines,
recognized the conflict of laws rule in Georgia concerning torts to be:

The law of the place where the tort or wrong has been connitted
is the law by which liability is to be determined, and the place
of the wrong is the place where the injury was sustained rather
than where the acts were committed, and is the place where there
takes place the last event necessary to make an actor liable for an
alleged tort.

As the courts of other states have been doing for years, Georgia also has
recognized the "usual exceptions" to the rule: when (1) the foreign statute
is penal; 10 3 (2) the foreign law is violative of the state public policy; 104

and (3) all matters that affect only remedy or procedure such as rules of
evidence, method of shifting the burden of proof, and the presumption
arising from a given state of facts.' 05

There are also Georgia cases to the effect that where the foreign statute

97. 5 E.G.L. Conflict of Laws, §§34-36.
98. Green v. Johnson, 71 Ga. App. 777, 32 S.E.2d 443 (1944); Salma, Rome & Dalton

R. R. v. Lacy, 43 Ga. 461 (1871); Lay v. Nashville, C. K St. L. Ry. Co., 131
Ga. 345, 62 S.E. 189 (1908); Seaboard Airline Ry. v. Andrews 140 Ga. 254, 78 S.E.
925 (1913).

99. 110 Ga. App. 867, 140 S.E.2d 235 (1965).
100. 253 F.Supp. 119 (N.D. Ga. 1966).
101. Erie v. Tompkins, 304 U.S. 64 (1938).
102. Klaxon Co. v. Stentor Elect. Mfg. Co., 313 U.S. 487 (1941).
103. Southern Ry. v. Decker, 5 Ga. App. 21, 62 S.E. 678 (1908).
104. Southern Ry. v. Robertson, 7 Ga. App. 154, 66 S.E. 535 (1909); GA. CODF ANN.

§102-110 (Rev. 1968).
105. Hill v. Chattanooga Ry. & Light Co., 21 Ga. App. 104, 93 S.E. 1027 (1917),

Southern Ry. v. Robertson, 7 Ga. App. 154, 66 S.E. 535 (1909).
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at the place of the accident had not been pleaded'0 6 or, in personal injury
cases, where no foreign statute was involved but rather the common law
of the place of injury is looked to, the common law as interpreted by Georgia
courts will control. 107

CONCLUSION

We have referred to the departure from the place of wrong doctrine in
torts by the leading Conflicts scholars and by a growing number of courts.
Among the latter are two of the most influential jurisdictions in this field,
California and New York.

True, a number of jurisdictions have recently expressly refused to dis-
card the traditional doctrine until a more definite approach is offered to
justify the departure from a rule to which the advantages of certainty and
ease of application have been attributed for many years. Also, other courts,
including those of Georgia, although not expressly commenting upon the
new interest analysis approach, have simply continued to apply the ortho-
dox rule that all substantive questions relating to the existance of a tort
claim are governed by the local law of the "place of wrong." Some of these
courts have occasionally alleviated the rule by considering the problem as
procedural, by using other various characterizations, by invoking the public
policy of the forum, or by raising questions of proof of foreign law.

As observed by writers and accepted by many courts, the only and yet
questionable real advantage of reliance on the old rule is its ease of applica-
tion. However, the frequent deviations from its observance and the recent de-
partures have in practice detracted from the assumed qualities of the rule
-uniformity and predictability.

The advocates of the new trend maintain that automatic or strict ad-
herence to the lex loci delicti rule in the choice-of-law of torts leads to
unjust or unfair results by not taking into account the interests or con-
cerns of the states or of the parties in the solution of the particular problem
and the social policy involved.

It is submitted that the more flexible and rational interest analysis ap-
proach or method leads to a more desirable result since in modern times' 08

state boundaries are losing significance in view of the increased mobility
of Americans and the tendency for more of their affairs to cross boundary

106. Record Truck Line v. Harrinson 109 Ga. App. 653, 137 S.E.2d 65 (1964).
107. White v. Borders, 104 Ga. App. 746, 123 S.E.2d 170 (1961); to the same effect:

Botton v. Bluestein, 55 Ga. App. 782, 191 S.E.2d 388 (1937) . Slaton v. Hall, 168
Ga. 710, 148 S.E. 741 (1929); Conformed to Hall v. Slaton, 40 Ga. App. 288, 149
S.E. 306 (1929).

108. B. Cardozo, supra, note 5, at 69, 70. Cardozo, a proponent of stable rules or
standards, conceded that, "The time may come, however, when hardship is so
acute and general that the good of the device, submerged in the evil, is for-
gotten and invisible. The rule survives, if at all, as nothing more than a
vestigial relic. When this stage arrives, its days of life are numbered."
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lines. This method also contributes to the role of conflict of laws, which

is to make the interstate system work well.
At the present time a court that wishes to consider the departure from

the orthodox rule has available numerous studies on the subject, the au-

thority of the Restatement Second, and the practical experience of juris-

dictions that have tested through their adjudications the advantage of

using flexible and realistic approaches like the most significant relation-
ship, the governmental interests, the principles of preference or the choice-

influencing considerations methods of analysis. These approaches do not
shackle the courts to a rigid rule, but permits them, within the framework
of a logical method, to reach more easily a just and equitable result and

to gradually develop with the experience gained from case to case clearer
and more precise rules not divorced from reality.

Counsel should also be aware of the impressive arsenal of judicial en-

actments and scholarly writings available in this field when the interests

of his client may be jeopardized by invoking the traditional rule.109

As stated at the beginning, it is hoped that the Georgia bench and bar

will offer their valuable contribution to the development of this interest-
ing and still growing area.

109. 2B . FRUMER,' 'R. BENaorr AND M. FRIEDMAN, PERSONAL INJURY-ACTIONS. Defenses
Damages, 58 (1967). After referring to the probability -that other states will
follow the lead of those states which have adopted the "center of gravity" or
"grouping of contacts" approach, adds: "Accordingly, trial counsel in an appro-
priate case, has substantial authority at present to reasonably argue for such
change in states not having adopted the new approach."
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