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No free man shall be taken, imprisoned, disseized, outlawed,

banished, or in any way destroyed, nor will We proceed against
or prosecute him, except by the lawful judgment of his peers and

by the law of the land.
MAGNA CARTA'

The jury is a revered institution today in the United States but it was

not always so respected or respectable.2 It may be that legal scholars long
ago perceived the importance of choosing the triers of fact in litigation from
the myriad persuasions, backgrounds and genealogies of the whole com-
munity. But only in relatively modern times has the jury assumed the
immense judicial and social functions it now performs. With the enact-
ment of the Jury Selection and Service Act of 19683 the jury in federal
courts has attained even greater eminence and dignity.

It is probably fair to say that much of the opposition to jury selection
legislation stemmed from a belief that the jury's judicial function neces-

sarily conflicts with its social function-the fear that the selection of
jurors at random from the community would produce a jury incapable of
performing its duty adequately. 4 The voices of caution and misgiving
received close and serious attention before the Act was passed, for the
processes in the administration of justice cannot be altered in a cavalier
fashion. The jury's social function is important but its judicial function is
essential. However, careful study has given support to the opinions of

*United States Circuit Judge for the Fifth Circuit Court of Appeals; Member, Committee

on the Operation of the Jury System of the Judicial Conference of the United States. The
author wishes to express his appreciation to his law clerks, F. Don Siegal and James
William Lewis, for their assistance in the preparation of this article.

1. Chapter 39 of the Great Charter as translated in A. HOWARD, MAGNA CARTA: TEXT
AND COMMENTARY 43 (1964).

2. See Grooms, The Origin and Development of Trial by Jury, 26 ALA. LAW. 162 (1965).
See generally W. FORSYTH, HISTORY OF TRIAL BY JURY (1852).

3. 28 U.S.C. §§1861-1869 (Supp. IV, 1968).
4. See, e.q., Ervin, Jury Reform Needs More Thought, 53 A.B.A.J. 132 (1967). The

concern of the courts with the possibility of such a conflict is patent. In Rabino-
witz v. United States, 366 F.2d 34, 55 (5th Cir. 1966), the court stated:

In compiling the jury lists both the need for competency and the need
for a fair cross-section of the community are important elements. In order
to have a practical system of compiling jury lists and to insure that literate
jurors are selected, some persons must be excluded. But the desire for com-
petency must not be pursued to the extent that a fair cross-section is pre-
vented.

See Glasser v. United States, 315 U.S. 60, 86 (1942).
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some scholars that the so-called blue ribbon jury is not superior to one
chosen by random selection.5 This is so because the indispensable faculty
for good jury service is judgment, an inherent mental quality which does
not perforce coincide with superior intelligence.6 Thus an objective ran-
dom selection of jurors should produce a jury as effective as the blue
ribbon jury, with one additional attribute: a litigant may now be certain
that his jury will not necessarily be "middle-aged, middle-minded and
middle class."7

The social function of the jury must not be taken lightly. Judge Irving
R. Kaufman has concisely articulated the essence of this aspect of the
jury's role:

[Tjhere can be no universal respect for law unless all Americans
feel that it is their law-that they have a stake in making it work.
When large classes of people are denied a role in the legal process
-even if that denial is wholly unintentional or inadvertent-
there is bound to be a sense of alienation from the legal order.8

Even a vague awareness of the turbulence of the times is sufficient to
convince one that further alienation of minorities is not the order of the
day. The shame is that the curative forces in the country are all too often
mustered only after the wound becomes inflamed. Necessity of course
speaks more eloquently than need, but heeding the latter's soft beseeching
would certainly avert a great deal of agony. The social benefit which derives
from selection of jurors from the community at large is vividly illustrated
by the statement of a Negro juror interviewed in connection with the
University of Chicago jury project:

When I got my summons ... I got a sense of really belonging to
the American community. . . . It was a very proud moment when
I opened my letter and found that I had been . . . selected to
serve on a Federal jury.9

This statement is touching not because it evidences a humble desire to
serve but because it evinces the very human need in the face of ostracism,
intentional or inadvertent, to be a part of the community. The new Act

5. H. KALVEN & H. ZEISEL, THE AMERICAN JURY ch. 11 (1966).6. See Kaufman, A Fair Jury-The Essence of Justice, March-April 1968 TRIAL
LAWYERS FORUM 9, 20. In Thiel v. Southern Pac. Co., the Supreme Court stated:Jury competence is an individual rather than a group or class matter.That fact lies at the very heart of the jury system. To disregard it is toopen the door to class distinctions and discrimination which are abhorrent

to the democratic ideals of trial by jury.
328 U.S. 217, 220 (1946).

7. NATIONAL COUNCIL FOR CIVIL LIBERTIES TO DEPARTMENTAL COMMITrEE ON JURYSERVICE, THE HOME OFFICE, MEMORANDUM 2 (1963), quoted in Brief for Appellants,
at 27, Billingsley v. Clayton, 359 r.2d 13 (5th Cir. 1966).

8. Kaufman, supra note 6, at 20.9. Quoted from statement of Dale W. Broeder, Hearings on S. 989 et al. Before theSubcomm. on Improvements in Judicial Machinery of the Senate Comm. on theJudiciary, 90th Cong., 1st Sess. 61, 63 (1967) [hereinafter cited as Hearings].

[Vol. 20
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now ensures that, in at least one area, viz., in the administration of justice

in the federal courts, no person shall be excluded merely because of race,

color, religion, sex, national origin, or because he is not wealthy or not

acquainted with a "key man."
The Supreme Court has recently stated in another context that "any

tribunal permitted by law to try cases and controversies must not only

be unbiased but must avoid even the appearance of bias."' 1 This observa-

tion underscores another propitious aspect of the new Act. Previous widely

used jury selection systems placed virtually complete discretion in the

hands of a jury commissioner or court clerk in the choice of jurors. Even

in the most favorable light, such a personal selection scheme necessarily

imposes the selector's value system upon the process. At its worst, personal

selection has undoubtedly resulted in deliberate exclusion of certain

classes or races from jury service." As part of the federal judicial process,

the jury could not remain the subject of constant challenge on the ground

of bias; in the interest of public regard for the judiciary, its objectivity had

to be ensured. This has now been accomplished to a substantial degree.

BACKGROUND OF THE ACT

Under the Judiciary Act of 1789 the qualifications of federal jurors

was determined by the law of the forum state. 12 The obvious consequence

of this provision was that the standards of competency to serve on federal

juries varied from state to state. Moreover, the defects in state jury selec-

tion-whether of constitutional or merely policy dimensions-were neces-

sarily injected into federal jury selection.

The constitutional deficiencies of the state standards, of course, caused

the greatest discomfort to the federal judiciary. As early as 1880 the

10. Commonwealth Coatings Corp. v. Continental Cas. Co., .__ U.S ___. (1968), 21 L.Ed.2d
301, 305 (1968).

11. In its report on S. 989, which ultimately became the Jury Selection and Service

Act of 1968, the Senate Committee on the Judiciary stated:
The defect that calls for congressional action is that the representational

goal of jury selection is impaired when the methods used are haphazard or
less than adequate to ensure fair selection from a fair sample.

The evidence that current selection procedures are failing to meet our
expectations in that regard is now unmistakable. Repeated testimony at
the subcommittee's hearings pointed to evidence of discrimination in selec-
tion that undermines the representative quality of juries.

S. REP. No. 891, 90th Cong., 1st Sess. 10 (1967).
12. §12, 1 Stat. 73, 88 (1789) provided:

And jurors in all cases to serve in the courts of the United States shall be
designated by lot or otherwise in each State respectively according to the
mode of forming juries therein now practised, so far as the laws of the
same shall render such designation practicable by the courts or marshalls
of the United States; and the jurors shall have the same qualifications as

are requisite for jurors by the laws of the State of which they are citizens, to

serve in the highest courts of law of such State, and shall be returned as

there shall be occasion for them, from such parts of the district from time

to time as the court shall direct, so as shall be most favourable to an im-

partial trial, and so as not to incur an unnecessary expense, or unduly to

burthen the citizens of any part of the district with such services . ...

19691
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Supreme Court set aside a conviction on equal protection grounds because
of statutory exclusion of Negroes from state jury service.13 A year later
the Court made it clear that the constitutional infirmity of class exclusion
from jury service did not hinge upon whether the basis for the exclusion
was a statute.14 The attacks on jury selection systems proliferated15 and,
because the federal courts are the final arbiters of federal constitutional
questions, the federal judiciary was placed in the uncomfortable position
of throwing stones from a rather frangible edifice.

In 1941 Chief Justice Stone initiated action to study federal jury selec-
tion by appointing the Committee of the Judicial Conference on Selection
of Jurors. Two years later, after careful and prolonged research, the com-
mittee submitted its report-generally called the Knox report after the
committee chairman, Judge John C. Knox of the Southern District of New
York-to the Judicial Conference of the United States. Probably the most
significant recommendation contained in the Knox report was one which
would require uniform qualifications for federal jurors.16

In response to the Knox report's recommendations, several bills were
introduced in the Seventy-eighth Congress to effectuate the proposals. The
resulting legislation, part of the Judicial Code of 1948, purported to
establish independent qualifications for federal jurors. During the Senate
subcommittee hearings, Judge Knox stated:

It is our thought that a uniform standard of qualifications shouldbe adopted for all Federal jurors. It should provide for widequalifications, and few exemptions, leaving to the district judgesa degree of discretion in determining whether or not certainindividuals or classes of persons should, at particular times, be
subject to jury service.17

However, the broad purpose of the statute was partially defeated by theinclusion of subsection 1861 (4) which provided that a federal juror shall

13. Strauder v. West Virginia, 100 U.S. 303 (1880).
14. Neal v. Delaware, 103 U.S. 370 (1881)15. See, e.q., Norris v. Alabama, 294 U.S. 587 (1935); Hale v. Kentucky, 303 U.S. 613(1938) ; Pierre v. Louisiana, 306 U.S. 354 (1939.) ; Glasser v. United States, 315 U.S.60 (1942) ; Hill v. Texas, 316 U.S. 400 (1942) ; Akins v. Texas, 325 U.S. 398 (1945);Thiel v. Southern Pac. Co., 328 U.S. 217 (1946); Fay v. New York, 332 U.S. 261(1947); Patton v. Mississippi, 332 U.S. 463 (1947) ; Cassell v. Texas, 339 U.S. 282(1950); Avery v. Georgia, 345 U.S. 559 (1953); Hernandez v. Texas, 347 U.S. 475(1954); Reece v. Georgia, 350 U.S. 85 (1955); Eubanks v. Louisiana, 356 U.S. 584(1958) ; Arnold v. North Carolina, 376 U.S. 773 (1964); Swain v. Alabama, 380 U.S.

202 (1965).16. For discussion of the Judicial Conference's response to the jury selection problemfrom the Knox report forward see REPORT OF THE CoMmITrEE ON THE OPERATION OFTHE JURY SYSTEM OF THE JUDICIAL CONFERENCE OF THE UNITED STATES, 42 F.R.D. 353(1967) [hereinafter cited as KAUFMAN REPORT]; REPORT OF THE JUDICIAL CONFERENCECOMMITTEE ON THE OPERATION OF THE JURY SYSTEM, The Jury System in the FederalCourts, 26 F.R.D. 411 (1960) [hereinafter cited as 1960 REPORT]; S. REP. No. 891,90th Cong., 1st Sess. (1967); H.R. REP. No. 1076, 90th Cong., 2d Sess. (1968).17. Hearings Before a Subcommittee of the Senate Committee on the Judiciary on S.17, S. 18, and S. 19, 80th Cong., 1st Sess. 30 (1947).
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be incompetent to serve if "[h]e is incompetent to serve as a grand or

petit juror by the law of the state in which the district court is held."' 8

The effect of this provision was to carry forward a large part of the vari-
ability which already existed.

Federal jury qualification remained tied to state law until 1957 when

Congress eliminated all reference to state standards. An amendment to

section 1861, included in the Civil Rights Act of 1957, struck out subsec-
tion 1861 (4) 19 and, for the first time, established independent federal

qualifications. However, whether Congress intended to establish absolutely
uniform qualifications-as a majority of the Fifth Circuit appears to have
held in Rabinowitz v. United States2°-the result of the legislation was

certainly not uniformity. In view of the statute's qualifications provisions
it is hardly surprising that uniform standards were not established. The

provisions stated very clearly who must be excluded from service on fed-

eral juries but did not indicate who must be included; 21 the pr6visions

expressly imposed negative standards of competency, but no affirmative
standards were given at all.22

In reporting out the jury selection bill the Senate Committee on the

Judiciary described very succinctly the practical outcome of the 1957 legis-
lation:

In the absence of statutory guidelines ...the selection methods
used in the Federal courts lack any semblance of uniformity. The
responses to the subcommittee's questionaire on existing practices
demonstrate that at present the particular procedures used in
jury selection in the various judicial districts are governed by
no more than the vagaries of local custom and practice. Because
broad and cloudy powers have been delegated to the court clerk
or jury commission without provision for adequate judicial super-

18. Act of June 25, 1948, ch. 646, 62 Stat. 951.
19. Act of September 9, 1957, Pub. L. No. 85-315, §152, 71 Stat. 638. The amendment

otherwise left the juror qualification standards substantially unchanged; the new
section 1861 provided:

Any citizen of the United States who has attained the age of twenty-one
years and who has resided for a period of one year within the judicial
district, is competent to serve as a grand or petit juror unless-

(1) He has been convicted in i State or Federal court of record of a
crime punishable by imprisonment for more than one year and his civil
rights have not been restored by pardon or amnesty.

(2) He is unable to read, write, speak, and understand the English
language.

(3) He is incapable, by reason of mental or physical infirmities to render
efficient jury service.

The gist of this section is now included with certain amendments in 28 U.S.C.
§1865 (b) (Supp. IV, 1968).

20. 366 F.2d 34 (5th Cir. 1966). The position of Judge Brown, whose concurrence

completed the four-judge majority, is not entirely clear to the writer on the question

of legislative intent.
21. See note 19 supra.
22. See Rabinowitz v. United States, 366 F.2d 34, 72-77 (5th Cir. 1966) (Brown, J.

concurring) .
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vision, even judges are often imperfectly aware of the procedures
employed in their courts.23

The most widely employed method of selecting jurors was the so-called
key-man system whereby, with slight variations, the names of pros-
pective jurors were supplied to the jury commissioner by certain "key
men" who were generally prominent local citizens and supposedly well
connected in the community for selection purposes.24

The commissioners imposed their own affirmative qualifications, which
were conveyed as guidelines to the key men who then doubtless applied
additional standards. In describing the operation of the key-man system
in Rabinowitz, the court stated that

ftjhe jury commissioners in compiling the . [jury] list treatedthe statutory standards as minimum qualifications to which they
added their own ideas as to good character, intelligence and abil-
ity to "understand the cases that are tried in court. '25

By the very nature of the key-man system the range of selection was seri-
ously restricted. A person's acquaintances are by and large the people who
live or work in his environment. The chances are slim indeed that such a
group would represent a fair cross section of the community.26 The likely
result has been shown by a statistical study of jurors chosen by the key-
man system. For example, while only 9.5 percent of eligible voters in the
district studied were proprietors or corporate officials and managers, this
group accounted for 33.5 percent of the jury list. Various semiskilled
workers, on the other hand, constituted 20.2 percent of the voter popula-
tion but only 7.1 percent of the jury list.27

Of course the point is not that jurors chosen under the key-man system
were inadequate; other than a tendency to be "middle-minded," they
generally performed well enough. The crucial fact was that many eligible

23. S. REP. No. 891, 90th Cong., 1st Sess. 10 (1967). The questionaires referred to inthe quotation from the committee report are published in Hearings 734-1239 (App.
I).

24. See 1960 REPORT, 26 F.R.D. at 470.
25. 366 F.2d 34, 51 (5th Cir. 1966).
26. See Lindquist, An Analysis of Juror Selection Procedure in the United States Dis-trict Courts, 41 TEmPLE L. Q. 32, 43 (1967).
27. See Mills, A Statistical Study of Occupations of Jurors in a United States DistrictCourt, 22 MD. L. REV. 205 (1962). During the Senate subcommittee hearings Pro-

fessor Mills stated:
It is almost humanly impossible to avoid biases . . .when jurors are selected
by the keyman system. There are two reasons.

First, people known to prominent individuals or associated with almostany kind of organization will display an occupational bias.
Second, it is well known among statisticians that any sampling procedureinvolving human discretion almost inevitably leads to biased results. Nomatter how conscientiously they try to choose randomly, human beings

almost always choose biased samples.
Statement of Prof. Edwin S. Mills, Professor of Economics, Johns Hopkins Univer-sity, Hearings 209, 211-12. Because the key-man system resulted in the selection ofjurors from a very narrow spectrum of the community, the chosen few oftencomplained earnestly about the frequency of their services. See H.R. REP. No. 1076,
90th Cong., 2d Sess. 4 (1968).

[Vol. 20
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jurors were excluded by the system without any rational justification. The
satisfactory performance of key-man juries caused the Judicial Conference

to endorse the system for a number of years in spite of its inherent de-
ficiencies.28 However, a confluence of factors brought about an abrupt
change of attitude.29

The Supreme Court had already held, on the basis of its supervisory
power over the federal courts, that federal juries must be drawn from a

source which represents a fair cross section of the community.30 However,

while the deficiencies in nonobjective selection systems were continually

pointed out,3 1 the vagaries in the Supreme Court's demands compelled
the lower courts to approve the system, stating its purpose to be the selec-

tion of jurors from a fair cross section of the community.3 2 But the in-

ability of the key-man system to work satisfactorily was persistently urged:

It is difficult to see how such a system can serve this purpose.
True, it may give a jury commissioner a source of names among
various groups, such as laborers, businessmen, Negroes, etc., with
which he is personally unfamiliar. However, it also makes the
representation of these groups dependent upon the fairness and
diligence of various "key" men who have no connection with and
no responsibility to the state.83

Another factor was the general pressure for civil rights legislation and

particular events which impressed upon the public the need for unbiased

juries. There were instances in which state juries acquitted defendants

who were charged with crimes of violence against persons involved in the

civil rights movement. In some cases, the defendants were subsequently

convicted in federal courts for the violation of federal statutes proscribing

the same acts as those involved in the state prosecutions. 34

28. See 1960 Report at 425-26, 470; Venable v. A/S Det Forenede Dampskibsselskab,
275 F. Supp. 591, 603 (E.D. Va. 1967).

29. By 1966 the concern over jury selection procedures had reached such proportions
that no less than thirty-four jury bills were pending before Congress. S. REP. No.
891, 90th Cong., Ist Sess. 14 (1967).

30. See Thiel v. Southern Pac. Co., 328 U.S. 217 (1946); Glasser v. United States, 315
U.S. 60 (1942). In Thiel the Court stated:

[T]he American tradition of trial by jury, considered in connection with
either criminal or civil proceedings, necessarily contemplates an impartial
jury drawn from a cross-section of the community.

328 U.S. at 220.
31. See, e.q., Finkelstein, The Application of Statistical Decision Theory to the Jury

Discrimination Cases, 80 HARV. L. REV. 338 (1966); Mills, note 27 supra; Ulmer,
Supreme Court Behavior in Racial Exclusion Cases: 1933-1960, 56 AM. POL. Sci. REV.
325 (1962); Note, The Congress, the Court and Jury Selection: A Critique of

Titles I and II of the Civil Rights Bill of 1966, 52 VA. L. REV. 1069 (1966) ; Note,
Fair Jury Selection Procedures, 75 YALE L.J. 322 (1965).

32. See United States v. Hoffa, 349 F.2d 20 (6th Cir. 1965), cert. denied, 382 U.S.

1024 (1966); Beatrice Foods Co. v. United States, 312 F.2d 29 (8th Cir.), cert. deaied,
373 U.S. 904 (1963); Wisdom v. United States, 260 F.2d 384 (10th Cir. 1958).

33. Note, 52 VA. L. REV. 1069, 1133 (1966).
34. See, e.q., Id. at 1070-71.
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Then in 1966 the Fifth Circuit sitting en banc handed down its de-
cision in Rabinowitz v. United States.35 Although the entire consequences
and ramifications of the decision as regards the key-man system were not
certain, one thing was perfectly clear: if the key-man system was used, the
selectors could no longer impose their own subjective standards and could
no longer continue to produce jury lists which consistently failed to re-
flect a fair cross section of the community.36 Moreover, as an authoritative
statement of a federal appellate court, the case was bound to cause re-
verberations beyond the confines of the circuit.3

A month after the decision in Rabinowitz the Committee on the Opera-
tion of the Jury System was reconstituted by the Judicial Conference of
the United States for the purpose of making a new in-depth study of jury
selection procedures. The twelve-man committee, chaired by Judge Irving

35. 366 F.2d 34 (5th Cir. 1966).36. After Rabinowitz it was thought by some that the key-man system had beenentirely eliminated in the Fifth Circuit. See, e.q., United States v. Tillman, 272 F.Supp. 908, 909 (N.D. Ga. 1967) (dictum); Note, 52 VA. L. REV. 1069, 1094-95 (1966).However, the court quickly dispelled that idea in Mobley v. United States, 379 F.2d
768, 773 (5th Cir. 1967):

Though we held in Rabinowitz v. United States . . . that the "key man"system of juror selection, coupled with an impermissible departure fromthe federal statutory scheme, produced a "poisoned" basic jury list, andthat "the fruits of that list were also infected"... , we did not declarethe "key man" selection system illegal as such. .. We felt that the factsof Rabinowitz warranted a holding that the jury list was improperly con-stituted because the jury selectors applied "wrong standards" and used
"grossly inadequate sources."See Jackson v. Morrow, 404 F.2d 903 (5th Cir. 1968); Pope v. United States,372 F.2d 710, 724 (8th Cir. 1967); United States v. Cohen, 275 F. Supp. 724,737 (D. Md. 1967); United States v. Hunt, 265 F. Supp. 178 (W.D. Tex. 1967);United States v. Duke, 263 F. Supp. 828 (S.D. Ind. 1967).37. The impact of Rabinowitz is clearly discernible in the colloquy between SenatorTydings and Attorney General Clark during the Senate subcommittee hearings:

Senator TYDINGS. I wonder if you would care to comment in generalterms now on the considerations that underlie the [Justice] Department'sview that basic reforms in our jury selection are needed now over andabove reforms endorsed by the Department in 1964, when we first heldhearings on what is now S. 383. Have surveys come to your attention?Attorney General CLARK. It is a new awareness of a problem that escapedme in practice and escaped me in the years I have been in the Depart-ment, until it was brought so forcefully to our attention in such cases asRabinowitz. As you will recall, even in that case the Department of Justice,through its U.S. attorney, had filed a brief and argued to the court ofappeals that the convictions there should be sustained.
It was a rather perfunctory analysis of existing law, and it was only whentwo panels of the fifth circuit had come to conflicting views, and on re-consideration that they got into the facts, and when we looked at the facts,we found something that we had not realized, and that is that therethe participation of Negroes in the Macon division of the middle district[of Georgia] was less than one-fifth their proportion of the population as awhole. So it is something that we see now that we had not seen before.Hearings at 44-45. For other indications of the influence of Rabinowitz see S.REP. No. 891, 90th Cong., 1st Sess. 11 (1967); H.R. REP. No. 1076, 90th Cong., 2dSess. 5 (1968); KAUFMAN REPORT, 42 F.R.D. at 363; Hart, The Case for FederalJury Reform, 53 A.B.A.J. 129 (1967).
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R. Kaufman of the Second Circuit,38 began a detailed study of available

materials on the subject, including jury bills then pending, congressional

hearings, the opinions of judges and court clerks, and other background

sources. In response to the committee's recommendations, the Conference

in its September 1966 session "endorsed the principle of random selec-

tion of jurors in a manner that would produce a fair cross section of the

community in the district or division in which court is held."39 The com-

mittee named a special subcommittee 40 to study the jury selection pro-

visions of H.R. 14765-titles I and II of the 1966 civil rights bill-and

title I of S. 2923, a bill which had been submitted to the Conference for its

recommendation. The civil rights bill had passed the House substantially

as drafted by the Justice Department but failed of passage in the Senate.

Taking the civil rights bill as a starting point, the subcommittee drafted

a proposed bill which the Judicial Conference approved and which Senator

Tydings introduced on February 16, 1967 as S. 989. Although President

Johnson sent to Congress the civil rights bill of 1967, title I of which was

substantially the same as S. 989, Congress responded favorably to the Con-

ference bill which, after various amendments, was enacted into law on

March 27, 1968.

THE JURY SELECTION PROCESS

The Jury Selection and Service Act of 1968 codifies the policy of random

selection of jurors from a fair cross section of the community.41 The central

prohibition of the Act is stated compendiously: "No citizen shall be ex-

cluded from service as a grand or petit juror in the district courts of the

United States on account of race, color, religion, sex, national origin, or

economic status."42 In view of the objectivity and definiteness of the jury

selection procedure prescribed by the Act, there can be little doubt that

both policy and prohibition will be effectuated.43

The policy of random selection is stated in terms of a right of a litigant.

The right of a citizen to serve as a juror is stated more restrictively, being

38. The other members of the committee were Judges Robert A. Ainsworth (5th Cir.),

William H. Becker (W.D. Mo.), J. Spencer Bell (4th Cir.) [succeeded by Judge

J. Braxton Craven, Jr. (4th Cir.) in March 1967], Howard C. Bratton (D.N.M.),

Bernard M. Decker (N.D. Ill.), Edward T. Gignoux (D. Me.), A. Leon Higgin-

botham (E.D. Pa.), Alexander Holtzoff (D.D.C.), William J. Jameson (D. Mont,),

Sylvester J. Ryan (S.D.N.Y.), and Frank W. Wilson (E.D. Tenn.).

39. KAUFMAN REPORT, 42 F.R.D. at 358.

40. The five-man subcommittee-entitled the "Subcommittee to Consider Titles I and

II of H.R. 14765 and Title I of S. 2923"-was chaired by Judge William H. Becker

and included as members Judges Spencer Bell, Higginbotham, Jameson, and Ryan.

41. 28 U.S.C. §1861 (Supp. IV, 196R).
42. 28 U.S.C. §1862 (Supp. IV, 1968).
43. For a schematic diagram of the jury selection process see -the following foldout.
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only the right to an opportunity to be considered.44 The Act does not
create a right to serve because every person is not suitable-either for
personal or public policy reasons-for jury service. Consequently, any
given person may fail to reach the jury box as a result of being exempt,
disqualified, excused, or excluded.

The Act does not even create a right to be considered but only a right
to an opportunity to be considered. The reason for this additional hedge
is that some people will clearly never be considered. The original source
of names of prospective jurors is either the local voter registration list or the
list of actual voters and, if necessary to reach a fair cross section, some
other source or sources. 45 Therefore, if a person is not on a source list, for
whatever reason, he simply will not be considered for jury service. The
requirement that a citizen be on a source list in order to be considered for
jury service imposes two practical qualifications: (1) the person must be
eligible to vote, and (2) he must be sufficiently concerned with the opera-
tion of his government either to register to vote or actually to vote.46 Of
course, in any case where the voter lists do not represent a fair cross sec-
tion of the community, nonvoters will necessarily be considered on the
additional source lists.

It is also possible that a given person may never be selected from the
source list as a matter of sheer chance. The Act provides that the names
44. See 28 U.S.C. §1861 (Supp. IV, 1968). The obligation to appear when summoned isqualified in one respect: the delinquent juror is excused for his failure if he showsgood cause; otherwise, he may be fined up to $100 or imprisoned for three days orboth. See 28 U.S.C. §1 8 6 6(g) (Supp. IV, 1968).45. 28 U.S.C. §1863(b)(2)(Supp. IV, 1968). Each district court must decide, in lightof the policy of the Act and the circumstances in the particular district, whetherto use the voter registration list or an actual-voter list as the basic source of pro-

spective jurors.
The term "voter registration lists" is defined in section 1869(c) asthe official records maintained by State or local election officials ofpersons registered to vote in either the most recent State or the mostrecent Federal general election, or, in the case of a State or political subdivi-sion thereof that does not require registration as a prerequisite to voting,other official lists of persons qualified to vote in such election. The termshall also include the list of eligible voters maintained by any Federalexaminer pursuant to the Voting Rights Act of 1965 where the nameson such list have not been included on the official registration lists orother official lists maintained by the appropriate State or local officials.With respect to the districts of Guam and the Virgin Islands, "voterregistration lists" shall mean the official records maintained by territorialelection officials of persons registered to vote in the most recent territorial

general election.
The term "lists of actual voters" is defined in section 1869(d) to mean "the officiallists of persons actually voting in either the most recent State or the most recent
Federal general election."

46. The Senate report commented:
In a sense the use of voter lists as the basic source of juror names dis-criminates against those who have the requisite qualifications for juryservice but who do not register to vote. This is not unfair, however, becauseanyone with minimal qualifications-qualifications relevant to juryservice-can cause his name to be placed on the lists simply by registering

or voting.
S. REP. No. 891, 90th Cong., 1st Sess. 17 (1967).
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drawn from the source list shall be placed in a master jury wheel.47 The
number of names placed in this wheel must be at least one thousand. 48 As

to the method of selecting names from the source list, the Act merely
provides that the "procedures shall be designed to ensure the random
selection of the persons residing in the community. '49 The most obvious

method, and the one suggested by the Kaufman committee, 50 is a simple
numerical selection system. For example, if the source list contains 20,000
names, the required 1,000 names can be selected randomly by taking every
twentieth name on the list. To ensure complete objectivity, the starting
point can be determined by a drawing; e.g., if the number drawn is 15, then
the next numbers selected will be 35, 55, 75, et cetera ad finem.

The next point at which a person may be precluded from jury service

by mere fortuity is the drawing from the master jury wheel. The names
taken from the source list are put into the master jury wheel and jumbled.
Then, as prospective jurors are needed for either grand or petit juries, the

clerk or the district judge will publicly and randomly draw the requisite
number of names from the wheel. 5 ' The names thus drawn are then listed
alphabetically and each of the persons on the alphabetical list is sent a
juror qualification form

which shall elicit the name, address, age, education, length of
residence within the judicial district, distance from residence to
place of holding court, prior jury service, and citizenship of a
potential juror, and whether he should be excused or exempted
from jury service, has any physical or mental infirmity impairing
his capacity to serve as juror, is able to read, write, speak and
understand the English language, has pending against him any
charge for the commission of a State or Federal criminal offense
punishable by imprisonment for more than one year, or has
been convicted in any State or Federal court of record of a crime
punishable by imprisonment for more than one year and has not
had his civil rights restored by pardon or amnesty. 52

47. 28 U.S.C. §1863 (b) (4) (Supp. IV, 1968) . The term "jury wheel" is defined in section
1869 (g) to "include any device or system similar in purpose or function [to a jury
wheel], such as a properly programmed electronic data processing system or device."
The typical jury wheel is simply a container which will revolve in order to jumble
the name slips in it.

48. 28 U.S.C. §1863 (b) (4) (Supp. IV, 1968).
49. 28 U.S.C. §1863 (b) (3) (Supp. IV, 1968).
50. COMMITTEE ON THE OPERATION Or THE JURY SYSTEM, GUIDELINES TO ASSIST DISTRICT

COURTS IN CONFORMING TO THE JURY SELECTION AND SERVICE Acr OF 1968, at 56 (1968)
[hereinafter cited as COMMITrEE GUIDELINES].

51. 28 U.S.C. §1864 (a) (Supp. IV, 1968).
52. 28 U.S.C. §1869(h) (Supp. IV, 1968). In addition to the matter stated in the text,

section 1869(h) states:
The form shall request, but not require, the race and occupation of a
potential juror and any other matter not inconsistent with the provisions
of this title and required by the district court plan in the interests of the
sound administration of justice. The form also shall elicit the sworn state-
ment that his responses are true to the best of his knowledge. Notarization
shall not be required. The form shall contain words clearly informing the
person that the furnishing of any information with respect to his race,
color, religion, national origin, economic status, or occupation is not a
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Up to this point in the selection process, the elimination of prospective
jurors has been largely fortuitous; however, upon the return of the quali-
fication forms, the intentional purging begins. The designated district
judge must determine which of those who return the form are to be ex-
cused or are exempt or disqualified. An excuse is a right, based on personal
circumstances or public policy, to be relived of the obligation to serve if the
prospective juror so desires. Subsection 1863 (b) (5) of the Act requires
each district court to specify the classes or groups to be excused from
service on grounds of undue hardship or extreme inconvenience.53 Persons
excused generally include the aged, women with small children, members
of the clergy, lawyers, and doctors.54 In addition, the Act permits the dis-
trict judge, in particular instances of hardship, to excuse individuals who
do not fall within one of the excused classes.,5

An exemption is a bar to jury service based upon the public interest in
the services of the exempt class or group. A person who is exempt cannot
serve on a federal jury. The Act specifies only three basic classes of exempt
persons: (1) members of the armed forces, (2) members of fire and police
departments, and (3) government officials.56 The district courts can
specify additional exemptions so long as they are in the public interest
and are not inconsistent with the policy of the Act.

The last group of persons who are eliminated from further consideration
at this stage of the procedure are those who are disqualified. A disquali-

prerequisite to his qualification for jury service, and that such information
need not be furnished if the person finds it objectionable to do so.Failure to return the completed form may result in a summons to appear before theclerk or jury commission for the purpose of filling out such a form. Failure torespond to the summons may result in a $100 fine or three days or both unlessgood cause can be shown for the failure. 28 U.S.C. §1864(b) (Supp. IV, 1968).Likewise, a willful misrepresentation on the form may have dire consequences.

See Id.
53. 28 U.S.C. §1863(b) (5) (Supp. IV, 1968).54. The Sample Plan drafted by the Kaufman committee suggested the following

classes:
(1) Persons over 70 years of age.
(2) Actively engaged members of the clergy.(3) Women who have legal custody of a child or children under the age of

10 years.
(4) Actively practicing attorneys, physicians, dentists, and registered nurses.(5) Persons who have served as a grand or petit juror in a state or federal

court within the past two years.(6) School teachers in public, parochial, or private schools actively teaching.
(7) Sole proprietors of businesses.
(8) Any person who resides more than 100 miles from the place of holdingcourt if called to serve on a petit jury, or 40 miles from the place ofholding court if called to serve on a grand jury.COMMITTEE GUIDELINES at 54. It may be noted that item 5 of the committee'ssuggested classes somewhat duplicates subsection 1866(e) which provides:

In any two-year period, no person shall be required to (1) serve orattend court for prospective service as a petit juror for a total of more thanthirty days, except when necessary to complete service in a particular case,or (2) serve on more than one grand jury, or (3) serve as both a grand
and petit juror.

55. 28 U.S.C. §1866(c) (Supp. IV, 1968).
56. 28 U.S.C. §1863 (b) (6) (Supp. IV, 1968).
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fication is a personal disability which makes a person unsuitable for jury

service. Subsection 1865 (b) provides that a person is disqualified if he

(1) is not a citizen of the United States twenty-one years old
who has resided for a period of one year within the judicial dis-
trict;

(2) is unable to read, write, and understand the English langu-
age with a degree of proficiency sufficient to fill out satisfactorily
the juror qualification form;

(3) is unable to speak the English language;
(4) is incapable, by reason of mental or physical infirmity, to

render satisfactory jury service; or
(5) has a charge pending against him for the commission of,

or has been convicted in a State or Federal court of record of, a
crime punishable by imprisonment for more than one year and
hi's civil rights have not been restored by pardon or amnesty.57

For the most part, the question of competency can and should be deter-

mined on the basis of the answers to the qualification form. However,
"other competent evidence" can be considered also. 55 Generally the other

evidence which may be considered seems to be virtually any objective facts-

as opposed to subjective conclusions-available to the district judge who

must decide the question of qualification.59

The names of those who survive the process of excusing, exempting, and

disqualifying are then placed in the qualified jury wheel.60 From this

57. 28 U.S.C. §1865(b) (Supp. IV, 1968).
58. 28 U.S.C. §1865 (a) (Supp. IV, 1968).
59. See H. RaP. No. 1076, 90th Cong., 2d Sess. 13 (1968); SUPPLEMENTAL REPORT OF THE

COMMITTEE ON THE OPERATION OF THE JURY SYSTEM 3 (1968) [hereinafter cited as
SUPPLEMENTAL REPORT]. The Senate report states:

[T]he bill contemplates a scheme whereby the only kind of evidence that
can be used permissibly in making the determination of whether a potential
juror is disqualified from service is competent evidence. Responses to the

qualification form constitute the primary source of such evidence. But other
competent evidence may also be used. The purpose of this restriction on the

kind of evidence that may be used is to prevent a disqualification from
being made on the basis of subjective considerations, such as the un-
supported opinion of the clerk or other such evidence that is not verifiable
independently of personal feelings. Thus, documentary evidence and testi-
mony will be admissible as "competent evidence," although incompetent
hearsay and non-expert opinion will be excluded.

S. REP. No. 891, 90th Cong., 1st Sess. 31 (1967).
The care which Congress took to avoid subjective judgments unsupported by

evidence is epitomized by the treatment of the authority of jury commission, clerk,

or court to require a prospective juror to fill out another qualification form or to

answer further questions in the same vein:
At the time of his appearance for jury service, any person may be required
to fill out another juror qualification form in the presence of the jury
commission or the clerk or the court, at which time, in such cases as it

appears warranted, the person may be questioned, but only with regard
to his responses to questions contained on the form. Any information thus

acquired by the clerk or jury commission may be noted on the juror
qualification form and transmitted to the chief judge or such district

judge as the plan may provide.
28 U.S.C. §1864 (a) (Supp. IV, 1968).

60. 28 U.S.C. §1866(a) (Supp. IV, 1968).
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wheel the jury commission or court clerk6' draws-again publicly and
randomly-the names of persons needed for either grand or petit jury ser-
vice. However, those persons whose names are drawn may still fail to reach
the jury box for they may yet be excluded. The litigants in a trial may
challenge either peremptorily or for cause the prospective petit jurors drawn
from the qualified wheel.62 Moreover, the court may exclude from either
a petit or grand jury any person who "may be unable to render impartial
jury service ... or would be likely to disrupt the proceedings," 63 and also
any person who "would be likely to threaten the secrecy of the proceedings,
or otherwise adversely affect the integrity of the jury deliberations."64 An
example given by the Kaufman committee of a person excludable under
the latter language is "a notorious underworld character never convicted
of a felony."65

The persons who remain after this exclusionary process are no longer
prospective jurors. They are the product of three objective drawings-
from the source list, from the master jury wheel, and from the qualified
jury wheel-and their competency has been determined by policy-based
concrete standards. They are jurors.

IMPLEMENTATION IN THE FIFTH CIRCUIT

A number of district courts in the Fifth Circuit had already begun to
use voter registration lists as the source of names of prospective jurors
when the Jury Selection and Service Act of 1968 was enacted.66 However,
even for those courts adjustments and revisions were necessary and, for
most of the district courts within the circuit, entirely new jury selection
procedures were demanded by the Act. The transition from rather informal
selection systems to the rigidly controlled system adopted by the Act would
obviously require considerable research, analysis, and planning.

Less than a week after the enactment of the jury bill, the Chief Judge
of the Fifth Circuit, Judge John R. Brown, responded to the situation by
designating a committee of three circuit judges6 7 to make a report to the

61. Each district court must either establish a jury commission or authorize the court
clerk to manage the jury selection process. If the commission form is chosen, the
clerk and a local citizen serve as the commission. 28 U.S.C. §1863 (b) (1) (Supp. IV,
1968).

62. 28 US.C. §1866 (c) (3) & (4) (Supp. IV, 1968). See 28 U.S.C. §1870 (1964); Fed. R.
Civ. P. 47 (b) ; Fed. R. CRiM. P. 24 (b) & (c).

63. 28 U.S.C. §1866 (c) (2) (Supp. IV, 1968).
64. 28 US.C. §1866 (c) (5) (Supp. IV, 1968). This provision carries with it a numberof explicit restrictions to ensure that it is not abused to the detriment of the policy

of the Act.
65. SUPPLEMENTAL REPORT at 4.
66. E.g., the Middle District of Georgia, the Eastern District of Louisiana, and the

Western District of Texas.
67. The members of this initial committee were Judges Walter P. Gewin, Griffin B.

Bell, and Robert A. Ainsworth, Jr.
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Judicial Council 8 on the requirements of the new act. The committee's
report was presented to the Council during its meeting in Dallas in April
196869 and the provisions of the Act were discussed by the judges at length.
At the conclusion of the meeting, Chief Judge Brown was authorized to

appoint a circuit-wide committee-the Fifth Circuit Working Committee

on the Jury Bill70-to begin immediately to research and analyze the

problems involved in implementing the Act in the Fifth Circuit. As to the
committee members, the implementation of the Act was given the highest
priority in their work.71

The nine-judge working committee was charged with the responsibility
of unifying and coordinating the efforts of the district judges throughout
the circuit's six-state area and the Canal Zone. By the terms of subsection
1863 (a), the burden was placed upon each district court to "devise and

place into operation a written plan for random selection of grand and petit

jurors" in consonance with the provisions and policies of the Act.7 2 The
jury plan could apply to a whole judicial district or a separate plan could

be adopted by a division or a combination of divisions within a district.
No plan was to become operative until after approval by a reviewing

panel composed of the judicial council of the circuit and either the chief
judge of the district whose plan was being reviewed or such other judge
of the district as the chief judge might designate. Thus the primary object
of the working committee's endeavor was to assist the district courts in the
preparation of comprehensive jury selection plans as a preliminary to final

68. The judicial council of each circuit is composed of the active judges of the given
circuit. The primary responsibility of the judicial council is to attend to the
business of the courts within the circuit. 28 U.S.C. §332 (1964). See JUDICIAL CON-
FERENCE OF THE UNITED STATES, REPORT ON THE POWERS AND RESPONSIBILITIES OF

THE JUDICIAL COUNcIls, H. R. Doc. No. 201, 87th Cong., 1st Sess. (1961).
69. In addition to the report submitted by the committee, Mr. Ernest C. Friesen, Jr.,

Director of the Administrative Office of the United States Courts, presented an
oral report on the Act.

70. The committee members were Circuit Judges Walter P. Gewin, Chairman, Griffin
B. Bell, and Irving L. Goldberg; and District Judges Virgil Pittman (Alabama),
Clyde C. Atkins (Florida), W. A. Bootle (Georgia), Herbert W. Christenberry
(Louisiana), Dan M. Russell, Jr. (Mississippi), and Jack Roberts (Texas).

71. In a letter announcing the committee members, Chief Judge Brown stated in part:
I would remind all that the Council directed the highest priority to this

project. The Committee has plenary power to prescribe target dates for
proposed District Plans including, of course, meetings or conferences between
Committee representatives and Chief Judges and other Judges in a District
or State. Scheduled meetings of the Committee (or parts thereof) likewise
merit absolute priority. The Council has determined that attendance of the
members is essential. If conflicts arise the respective Chief Judges are respon-
sible for affording relief to committee members.
.... The Committee's role is vital. It will offer some assistance to the Dis-
tricts in formulating proposed plans, and, most important, it will process
each of them for the requisite statutory submission to, and approval by,
the Judicial Council.

Letter from John R. Brown, Chief Judge, Fifth Circuit Court of Appeals, to all
chief judges and district judges of the Fifth Circuit, May 6, 1968.

72. 28 U.S.C. §1863(a) (Supp. lV, 1968).
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approval by the reviewing panel. For purposes of supervision, the eighteen
districts of the Fifth Circuit were divided equally among the three circuit
judges- on the committee73

The working committee began detailed research of the problems pre-
sented by implementation in the Fifth Circuit. The legislative history of
the jury selection bills--congressional hearings and debates as well as
committee reports-was carefully read to ascertain the policy founda-
tions and purposes of the new jury selection system. The various reports of
the Judicial Conference of the United States, particularly the report and
subsequent guidelines on the jury bill prepared by the Kaufman com-
mittee, were digested immediately because of their direct impact on im-
plementation. Additionally the committee sought out the available com-
mentary on the problems relating to jury selection in order to obtain the
ideas of those scholars who had studied the area. The committee also
sought counsel and guidance from many other sources, including the Ad-
ministrative Office of the United States Courts, the Department of Justice,
the United States Commission on Civil Rights, the Southern Regional
Council, population and statistical experts, and a number of outstanding
lawyers and jurists.74

The committee recognized that its study of source lists of juror names
would entail the evaluation of voter registration statistics in the states of
the Fifth Circuit. Many figures on voter registration in the South were
available in a special report prepared by the Civil Rights Commission.75
However, since many of the commission's statistics were obtained from the
Department of Justice, the committee requested and Justice promptly
supplied a set of its most recent tabulations. Since Texas and Florida did
not fall within the coverage criteria of section 4 of the Voting Rights
Act of 1965,76 the Department had gathered no statistics on those states; 77

however, the Secretary of State of Florida tabulated that state's regis-
tration data, giving the committee figures on all Fifth Circuit states except

73. Judge Gewin:
Alabama (3 districts)
Mississippi (2 districts)
Canal Zone (1 district)

Judge Bell:
Georgia (3 districts)
Florida (3 districts)

Judge Goldberg:
Texas (4 districts)
Louisiana (2 districts)74. There is, of course, no implication here that any of the persons consulted eitherdo or do not endorse the conclusions reached by the committee and subsequently

by the Judicial Council of the Fifth Circuit.75. U.S. COMMISSION ON CIVIL RiGHTs, POLICAL PARTICIPATION 222-56 (1968) [herein-
after cited as POLMCAL PARTICIPATION].

76. 42 U.S.C. §1973d (Supp. III, 1967).
77. Letter from Stephen J. Pollak, Assistant Attorney General, Civil Rights Division,

Department of Justice, to Judge Walter P. Gewin, May 29, 1968.
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Texas.78 In addition, the committee was fortunate enough to receive figures

on all states except Texas from the Southern Regional Council.7 9 Generally
these figures were somewhat earlier than the Justice Department's statis-

tics, but they served the purposes of comparison and verification.8 0

The modus operandi of the committee was a basically three-fold process:

research, confer, and resolve. All of the problems received the individual
attention of each of the members of the committee. As each member grappl-

ed with the problems, he conferred constantly with the other members

either at meetings or by letter or telephone. As might be expected from
a nine-man committee, there were nine independent points of view and
nine different approaches to the problems. Thus any description which

purports to reflect the intellectual process by which decisions were made
must necessarily distort reality. There was no one mind in which the

rationalization process occurred but nine different minds. Moreover, before
any conclusion of the committee was accepted by the Judicial Council,

many additional minds had considered it. To the extent that objectivity is
possible, the delineation set forth here represents the precise thinking of
no one person. The attempt is merely to indicate some of the ideas which

went into the resolution of the most significant of the problems in imple-
menting the Act.

The specificity of the Act's selection procedures left few really difficult
decisions for the committee to make. Consequently most of the questions

raised during the committee's efforts to implement the Act, i.e., efforts to

draft sound jury plans, could be answered by a close reading of the statue.

Among other purely administrative matters, the Act requires each plan to

specify (1) an objective procedure for selecting the names from the source
list; (2) at what intervals additional names must be placed in the master
wheel; (3) the classes of persons to be excused from service; (4) any

classes, other than those given in the Act, who are to be exempt from service;
(5) the persons to be excused, if any, because of the distance they live

from the courthouse; and (6) the point at which names drawn from the

qualified wheel shall be disclosed. Once the background, policy, and pro-

visions of the Act were fully grasped, these "problems" obviously demanded
little more than common sense, diplomacy, and time. Since the basic

standards and procedures of the Act apply evenly to all districts, there was

some conflict between the ideal of uniformity and the desire to accommodate

78. The figures supplied to the committee by the Department of Justice are un-
published; hereinafter those figures are cited as Justice Department Figures. The date
as of which the figures speak will also be indicated with the citation.

79. The Southern Regional Council describes itself as a biracial, nonsectarian, politically
nonpartisan, nonprofit and private organization, and describes its purpose as the
attainment of "the ideals and practices of equal opportunity for all peoples in the
South."

80. The Southern Regional Council's figures were, of course, compiled subsequent to
the implementation of the Voting Rights Act of 1965. All Negro registration
figures prior to the Voting Rights Act were obviously unhelpful.
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local preferences and conditions. However, these minor difficulties were
ultimately obviated by the application of patience and mature judgment.

Registration Lists v. Actual-Voter Lists

Unquestionably the most formidable problem in the Fifth Circuit con-
cerned the availability of source lists which would adequately represent a fair
cross section of the community. The drafters of the Act wisely eliminated
the first hurdle in the courts' selection of a basic source list: according to
subsection 1863 (b) (2), the choice is limited to either a voter registration
list or a list of actual voters in the community.8 ' The version of the jury
bill which originally passed the Senate would have permitted some other
list to be substituted for the voter lists as the basic source, according to the
Senate report, "in those rare instances in which the policies of the act
require such substitution."82 However, the provision for voter lists as the
exclusive basic source, which the Judicial Conference had approved, was
reinstated in the House of Representatives.83

Thus the first question faced by the district courts-and, consequently,
by the working committee-was whether to use voter registration lists or
actual-voter lists as the basic source of prospective jurors. Fortunately, this
decision was rather easily made because, all relevant factors considered, it
was clear that voter registration lists would produce far happier results in
the Fifth Circuit. To begin with, the legislative history of the Act leaves
no doubt that registration lists are preferred.8 4 The reason for the pre-
ference is obviously that the actual-voter lists are subject to greater possibili-
ties of distortion because of poor response by any given class or group of
voters in any given election. The variance in participation is due to the
fact (1) that people are impelled to vote when the issues or candidates in
an election are of significant concern to them personally, (2) that people
are simply not prompted to vote when they think that an election does
not concern them, and (3) that people are repelled from voting when, in
their judgment, none of the candidates takes a position which is in accord
with their views.8 5

The Kaufman committee, in its report to the Judicial Conference on S.
989, stated:

81. 28 U.S.C. §1863 (b) (2) (Supp. IV, 1968). For the definition of the terms "voter
registration lists" and "lists of actual voters" see note 45 supra.

82. S. RE'. No. 891, 90th Cong., 1st Sess. 17 (1967).
83. H.R. RE'. No. 1076, 90th Cong., 2d Sess. 10 (1968). See SUPPLEMENTAL REPORT 2.
84. See H.R. REP. No. 1076, 90th Cong., 2d Sess. 10 (1968).
85. The Civil Rights Commission has provided one example of this voting phenomenon

in practice:
In Alabama, the Negro turnout for the May 3, 1966 primary was estimated
at 74 percent of the total Negro registration of just under 250,000; in the
general election, faced with a choice between two segregationists who
were the major candidates in the Governor's race, less than half the
registered Negroes voted.

POuIiTAL PARTICIPATION 14-15.
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[B]ecause voter registration is not required in some political sub-
divisions, and in other[s] registration lists are so far out-dated
as to be unreliable, the committee has provided that actual voter
lists, or registered voter lists, may be used as the source of juror
names.8 6

An examination of voting procedures of the six states within the Fifth

Circuit revealed that all require voters to register and also require their
political subdivisions to maintain a voter registration list as defined in

subsection 1869 (c) 87 Moreover, a check with each of the districts affirmed
that the lists are kept substantially up-to-date.8 8 Therefore, the working
committee's recommendation that registration lists be used as the basic
source was accepted by the Judicial Council. Accordingly, with the excep-
tion of the Canal Zone,8 9 every district court within the Fifth Circuit has

adopted voter registration lists as the primary source of juror names.

Registration Lists: A Fair Cross Section?

The greatest perplexity regarding source lists was caused by the question

whether to supplement the voter registration lists. The Act provides that

the district courts must "prescribe some other source or sources of names
in addition to voter lists" if necessary to obtain a fair cross section of the
community. 90 The working committee was certainly justified in thinking

that the supplementation requirement was included primarily because of

conditions existing in the South. During the congressional hearings, one
witness stated:

Of course, voting lists do raise the problem of the lack of Negro
registration in the South. In S. 989 . . . this problem is handled in
part by provisions that the persons registered by Federal examiners
under the Voting Rights Act of 1965 shall be deemed to be in-

86. KAUFMAN REPORT, 42 F.R.D. at 360.
87. 28 U.S.C. §1869(c) (Supp. IV, 1968). The Canal Zone, which is also within the

jurisdiction of the Fifth Circuit, does not have elections and, therefore, does not
have voter lists of any kind; accordingly, it is specially provided for in the Act.
See 28 U.S.C. §1863 (b) (2) (Supp. IV, 1968).

88. Letter from Judge Dan M. Russell, Jr., Southern District of Mississippi, to Judge
Walter P. Gewin, May 15, 1968; Letter from Judge W. A. Bootle, Middle District
of Georgia, to Judge Walter P. Gewin, May 18, 1968; Letter from Judge Jack
Roberts, Western District of Texas, to Judge Walter P. Gewin, May 22, 1968;
Letter from Judge Herbert W. Christenberry, Eastern District of Louisiana, to
Judge Walter P. Gewin, May 28, 1968; Letter from Judge Charles B. Fulton,
Southern District of Florida, to Judge Walter P. Gewin, May 28, 1968; Letter from
Judge Virgil Pittman, Southern & Middle Districts of Alabama, to Judge Walter
P. Gewin, May 28, 1968.

It may be noted that the precise meaning of "out-of-date" in this context is not
given; however, it seems clear that a list more than two years old would be out-of-
date in any event. This would follow from the fact that congressional elections are
held every two years; thus new actual-voter lists must necessarily be available at
two-year intervals if not sooner. See S. REP. No. 891, 90th Cong., Ist Sess. 85
(1967); H.R. REP. No. 1076, 90th Cong., 2d Sess. 16 (1968).

89. See note 87 supra. The plan of the District of the Canal Zone adopts the personnel
lists of the private and governmental agencies in the Zone as the basic source lists.

90. 28 U.S.C. §1863 (b) (2) (Supp. IV, 1968).
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cluded in the voter registration list. S. 989, which is the bill ap-
proved by the judicial conference, contains provisions for sources
other than voting lists if necessary to eliminate discrimination, and
some of the other bills have analogous provisions.91

Thus the supplementation question was approached with the presumption
that other source lists would be necessary in some areas.

Although the Act proscribes the exclusion of jurors on account of
religion, sex, national origin and economic status as well as race or color,
the committee was of the opinion that racial exclusion was the most signi-
ficant factor in determining whether to supplement the registration lists.
Those who have studied the source-list problem have unanimously endorsed
the registration list as the best cross-sectional list of the nonracial classes.92

For it is obvious that those classes are not excluded and have not in the
recent past been excluded from registering to vote. Thus, it is fair to assert
that all nonracial classes can be considered for jury service if they so
desire, and that their representation on the source lists should for the most
part reflect mere individual choice. Moreover, it was generally thought by
the committee members that all classes would be fairly represented if the
source lists contained a representative cross section of the racial composition
of the community.

The working committee soon found that determining the representation
of any given class on a registration list is no mean task. Of course, the
method of determining representation is theoretically simple. First, the
percentage of the total voting age population (VAP) of the community
which each class constitutes must be ascertained. For example, if the total
VAP is 50,000 and, of this total, 25,000 are white and 25,000 are Negro,
then each class constitutes 50 percent of the relevant community. Second,
the percentage of registered voters which each class constitutes must be
determined. For instance, if 13,000 whites are registered and 12,000 Negroes
are registered, then 52 percent of the white VAP and 48 percent of the
Negro VAP would be registered. The last step in determining cross-
sectional representation is simply to compare the final percentages. In the
example given, there is a disparity of 4 percent, that is, white registration
exceeds Negro registration by four percentage points.

When the process of determining representation gets beyond theory,
however, the precision of the method is lost in the uncertainty of the facts.
To begin with, the only statistics available for determining VAP in any
given community are the population figures compiled in 1960 by the
United States Bureau of the Census. Any significant population shift in a
91. Statement of Sheldon H. Elsen, Member of the Committee on Federal Legislation,

New York Bar Association, Hearings 228, 231. See KAUFMAN REPORT, 42 F.R.D. at
361-62; H.R. REP. No. 1076, 90th Cong., 2d Sess. 10 (1968).

92. See KAUFMAN REPORT, 42 F.R.D. at 361; S. REP. No. 891, 90th Cong., 1st Sess. 16-17(1967); Statement of Attorney General Ramsey Clark, Hearings 41, 43; Lindquist,
note 26 supra at 49-50; Note, 52 VA. L. REv. 1069, 1132-33 (1966).
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community within the last eight years-due either to the emigration of

people or to the coming of age or dying of people of voting age-must

necessarily distort the calculation. Thus any determination based upon

the 1960 census is suspect and unreliable to some extent. The effect of

population change is most noticeable in small communities. For example,

the 1960 census showed that the nonwhite VAP of McIntosh County,

Georgia was 1,823. On the other hand, the Justice Department's tabulation

in 1967 showed that 1,961 nonwhite voters were registered in the county.

Therefore, when the Civil Rights Commission compared the two sets of

figures, the table showed that over 100 percent of the nonwhite VAP in

McIntosh County were registered to vote. 93 If this kind of discrepancy

were rare, there would be little cause for concern. But the fact is that

obvious discrepancies are quite numerous.9 4 Moreover, there is every reason

to believe that serious distortions may exist even where the figures are not

blatantly erroneous. From the committeeis standpoint, the suspected

distortions were as disturbing as the patent ones and the unknown errors

were even more dangerous than the known ones.

The available voter registration figures were not only incomplete, there

being no statistical breakdown as to religion, sex, national origin or

economic status, but were also unreliable in some measure as to race. The

failure of many counties to purge their voter registration lists has left on

the rolls the names of many people who have either died or moved out of

the political subdivision. Consequently, the figures obtained from the

registration lists often do not accurately reflect the number of registered

voters actually living in the community. The result of a failure to purge

are manifest. In Macon County, Alabama, for example, the 1960 census

indicated that the white VAP was 2,818; however, the Justice Department's

1968 figures showed that 5,146 whites of voting age-i.e., 182.6 percent-

were registered to vote.95 The discrepancy here,may, of course, be partially

due to a substanial increase in white population. But many such cases

result from a failure to purge the registration list. Moreover, as far as

determining cross-sectional representation is concerned, the source of the

error is not so important as the fact of it.

An additional defect in the available registration figures was that in many

counties in the South the race of the voter is not given on the registration

list. Consequently, as Assistant Attorney General Stephen J. Pollak has

stated, "the race of a substantial percentage of the registrants is unknown.

This fact reduces the validity of the registration percentages which are

stated."9 6 Moreover, the existence of a substantial number of registrants

whose race is unknown makes it impossible to ascertain relative cross-

93. See POLITICAL PARTICIPATION 236-37.
94. See id. at 224-47.
95. Justice Department Figures, April 30, 1968.
96. Letter from Stephen J. Pollak, Assistant Attorney General, Civil Rights Division,

Department of Justice, to Judge Walter P. Gewin, May 29, 1968.
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sectional representation. For instance, in the forty-six counties which make
up the Northern District of Georgia, the 1960 census gives the white VAP
as 933,956 and the Negro VAP as 204,933. The Justice Department's 1968
figures indicate that the District contains 805,484 white registrants, 143,147
Negro registrants, and 15,150 registrants whose race is unknown.97 Com-
paring registration with census figures, it appears that 86.2 percent of the
white VAP is registered-an unrealistically high percentage because seven-
teen of the forty-six counties show white registration in excess of 100 per-
cent and many other countries show percentages approaching 100 percent-
and that 65.5 percent of the Negro VAP is registered. However, if the
15,150 registrants of unknown race are actually Negroes, then the Negro
registration percentage would be 72.85, a figure more than favorably com-
parable to the bloated figure of 86.2 percent for white registration. Of
course, the figures for Negro registration may be bloated somewhat, but it
would probably be more from population shift than from the failure to
purge the registration list. This is so because a great part of Negro re-
gistration in many instances has been accomplished in relatively recent
years; thus there would necessarily be fewer names of dead or absent
Negroes on registration lists. On the other hand, if the registrants of un-
known race are all white, then the percentage of white registrants would
be swollen to 87.86. This figure would suggest a disparity of 22.36 percen-
tage points. In view of all the attendant uncertainties, however, there is
no valid basis in the figures themselves for either accepting or rejecting
any apparent or suggested disparity.

After attempting to analyze the meaning of the available figures in
particular areas, it became clear that a district-by-district numerical deter-
mination of cross-sectional representation was not feasible. To make the
determination in any particular area, reasonably accurate figures on both
registration and VAP by race must be available. The fact was that the
committee could not obtain such figures on either. Therefore, the em-
phasis of the committee's study shifted. It was decided that an intensive
study would be made of the registration figures available for one of the more
troublesome areas of the Fifth Circuit in order to ascertain as nearly as
possible the racial composition of the voter registration lists. It was
thought that such a study would reveal the extent of underrepresentation of
Negroes and allow the committee to make some generalizations about
cross-sectional representation in other areas. If a supplementary source
list was required in a troublesome area, it would follow that such a list
would be required in comparably troublesome areas; conversely, if the
study indicated that supplementation was not necessary, it would follow
that supplementation would be unnecessary in the less troublesome and
comparably troublesome areas.

97. Justice Department Figures, April 30, 1968.
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Although registration lists were at one time dolefully unrepresentative

in the South, there is reason to believe that the situation has been amelio-
rated considerably. The improvement is due primarily to the Voting Rights

Act of 196598 which, among other things, eliminated literacy tests in four

Fifth Circuit states-Alabama, Georgia, Louisiana, and Mississippi-and
provided for the assignment of federal examiners, where designated by the

Attorney General, to register persons qualified to vote. Examiners may be
appointed whenever twenty or more residents submit written complaints
of voting rights discrimination or whenever the Attorney General thinks

that examiners are "necessary to enforce the guarantees of the fifteenth

amendment." 99 A report prepared by the Civil Rights Commission indicates

that by 1968 federal examiners had listed eligible voters in twelve Alabama

counties, three 'Georgia counties, nine Louisiana counties, and thirty-one
Mississippi counties.100 The Commission's report stated:

Negro registration now is more than 50 percent of the voting
age population in every Southern State. Before the Act this was
true only of Florida, Tennessee, and Texas. The biggest gain has
been in Mississippi, where Negro registration has gone from 6.7
to 59.8 percent. But there also have been important gains in other
States. In Alabama, the percentage has gone from 19.3 to 51.6; in
Georgia, from 27.4 to 52.6; in Louisiana, from 31.6 to 58.9 .... 101

Table I is a compilation of the pre-Act and post-Act figures prepared by
the Commission.

However, a realistic comparison of the post-Act Negro registration figures

with the inflated white registration figures was wholly impossible. Accord-

ing to the statistics compiled by the Justice Department, 92.8 percent of

the white VAP was registered in Alabama,10 2 82.7 percent in Florida, 10 3

85.5 percent in Georgia, 04 96.4 percent in Louisiana,10 5 and 88.9 percent
in Mississippi.106 These astronomical percentages resulted, of course, from

defects inherent in the available figures, primarily the existence of the
names of deceased persons and emigrants on the registration lists. The

estimates of white registration in the South prepared by the Bureau of the
Census were regarded as much closer to actuality. Its study indicated that
as of November, 1966 approximately 64.3 percent of the white VAP in the

South was registered, 60.6 percent in metropolitan areas and 68.4 percent in

98. 42 U.S.C. §§1 9 7 3-1 9 7 3 p (Supp. III, 1967).
99. 42 U.S.C. §1973d (Supp. III, 1967).

100. POLITICAL PARTICIPATION 224-47.
101. Id. at 12.
102. Justice Department Figures, April 30, 1968.
103. Id., April 6, 1968.
104. Id., April 30, 1968.
105. Id.
106. Id., September 31, 1967.
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TABLE I
Voter Registration By Race Before And After Passage of The

Voting Rights Act of 1965a

Pre-Act Post-ActPre-Act Post-Act Percent of Percent ofState Regis- Regis- Voting Age Voting Age
tration b tration c Population Population

Registered Registered

Alabama:
Nonwhite 92,737 248,432 19.3 51.6White 935,695 1,212,317 69.2 89.6

Florida:
Nonwhite 240,616 299,033 51.2 63.6White 1,958,499 2,131,105 74.8 81A

Georgia:
Nonwhite 167,663 332,496 27.4 52.6White 1,124,415 1,443,730 62.6 80.3

Louisiana:
Nonwhite 164,601 303,148 31.6 58.9
White 1,037,184 1,200,517 80.5 93.1

Mississippi:
Nonwhite 28,500 263,754 6.7 59.8White 525,000 665,176 69.9 d 91.5

Texas:
Nonwhite e 2,939,535 J 400,000 e 53.1 61.6White e 2,600,000 t 53.3

a. This table is adapted from a more complete table published in POLITICAL PARTICIPA-
TION 12-13. The footnotes following this note are taken verbatim from the same
source except that references to other states have been omitted.

b. All pre-Act registration statistics are from Information Center, U.S. Commission onCivil Rights, Registration and Voting Statistics, Mar. 19, 1965. The registration sta-tistics for Alabama are as of May 3, 1964; Florida, May 1964; Georgia, December 1962;Louisiana, Oct. 3, 1964; Mississippi, Nov. 1, 1964; Texas, Nov. 3, 1964. These sta-tistics represent estimates based on official and unofficial sources and vary widelyin their accuracy. Even where official figures were available, registrars frequentlyfailed to remove the names of dead or emigrated voters and thus reported figureswhich exceeded the actual registration. Unofficial figures which came from a variety
of sources are subject to even greater inaccuracies.

c. The statistics for Alabama are as of Oct. 31, 1967; for Georgia, Aug. 31, -1967; forLouisiana, October 1967; for Mississippi, Sept. 30, 1967, and were obtained from theDepartment of Justice. The statistics for the other States are estimates of the VoterEducation Project of the Southern Regional Council contained in Voter Registrationin the South, Summer 1966. The VEP accumulated its statistics during the summerof 1966. The figures were compiled from a variety of sources-public and private,official and unofficial. In this report the term "Post-Act Registration" is intended
to refer to the total number of persons registered before and after the passage of theVoting Rights Act, and not only to persons registered since the passage of the Act.In addition to the persons listed there were 14,297 registered voters in Alabama,
33,694 in Florida, and 22,776 in Georgia whose race was unknown.d. Mississippi statistics have been adjusted to include those registrants whose race wasunknown by dividing persons according to the following formula: 75 percent of thepre-Act registrants whose race was unknown were considered white; 75 percent of thepost-Act registrants whose race was unknown were considered Negroes. The unadjusted
1967 percentages were 41.1 percent Negro and 78.7 percent white. The unadjusted
totals were 181,233 Negro, 571,598 white, and 176,099 unknown.

e. Percentages and totals by race are not available.
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nonmetropolitan areas. 0 7 The same report estimates Negro registration in
the South in November, 1966 at about 53 percent, metropolitan areas
showing 53.3 percent and nonmetropolitan areas showing 52.5 percent.108

These latter percentages relating to Negro registration are basically con-
sistent with the Justice Department's figures.

In attempting to determine the real meaning of the available statistics,
the committee enlisted the aid of Professor Henry B. Moore, Director of
the Center for Business and Economic Research at the University of
Alabama. Professor Moore analyzed the figures compiled by the Census
Bureau and the Justice Department on a number of Alabama counties to
ascertain as nearly as possible the percentage of white registrants actually
living and present in the areas. The object of the analysis was to compare
realistic registration figures for whites and Negroes. The counties studied
were chosen from each of the judicial districts in Alabama primarily on
the basis of the exorbitant disparities between white and Negro registra-
tion shown by the available figures. 0 9

Professor Moore's initial task was to reduce the percentages for white
registration to reasonable levels. The registration lists for all but one of

of the counties examined showed white registration well in excess of 100
percent. The Census Bureau's estimate of 64.3 percent could probably
have been used with essential safety. He decided, however, to formulate
his own estimate by averaging the white registration percentages from
Alabama counties known to have been more or less effectively and re-
cently purged of deceased persons and emigrants. Table II shows the re-
sulting average, 73.3 percent, which was regarded as being still too high
but a good working figure for the purposes of comparison because (1) it
would tend generally to magnify any existing disparity and (2) it would be
a built-in upward adjustment for any inflation in Negro registration figures.
Generally the Justice Department's percentages on Negro registration were
accepted as accurate because of the relative recency of Negro registration
in most instances. However, where the percentage of Negroes registered
exceeded 73.3 percent, an error-due either to population shift or inade-

107. U.S. BUREAU OF THE CENSUS, CURRENT POPULATION REPORTS, Series P-20, No. 174,
Characteristics of Persons of Voting Age-1964 to 1968, at 4 (1968). This report
states:

The data in tables 2 to 9 (containing the figures quoted in the text] are
based on information obtained in household interviews conducted by the
Bureau of the Census in connection with its Current Population Survey
program. The latter are based on sample data and they may differ from
the figures that would have been obtained from a complete census. The
sampling variation may be relatively large where the numbers shown are
small.

Id. at 1.
108. Id. at 4.
109. The tabulation of this analysis is contained in Table III infra p. 28-30; subsequent

to this state-wide study, Professor Moore analyzed the thirteen counties in the
Southern District of Alabama. The tabulation of the latter analysis is contained in
Table IV.
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quate purging-was presumed to exist, and the figure was reduced, for
purposes of comparison, to 73.3 percent.

TABLE II

Average of White Voter Registration Percentages

In Alabama Counties

With Purged Registration Lists*
Counties Percent White

Registration"
Calhoun 78.6%
Houston 76.3%
Jefferson 74.3%
Lauderdale 65.8%
Madison 78.9%
Marshall 69.0%
Montgomery 75A%
Tuscaloosa 67.7%
AVERAGE 73.3%
* Prepared by Professor Henry B. Moore, Director, Center for Business and Economic

Research, Graduate School of Business, University of Alabama, for the Fifth Circuit
Working Committee on the Jury Bill.

* Justice Department Figures, April 30, 1968; with respect to Madison County, the
figures are as of October 1967.

Instead of attempting to ascertain the magnitude of disparity by com-
paring the Negro and white registration percentages, Professor Moore
extrapolated the derived 73.3 percentage and the applicable Negro registra-
tion percentage into a theoretical drawing from the registration lists of the
counties examined. This analysis permits a comparison of the percentage
of VAP by race with the percentage by race of those actually drawn from a
registration list. The resulting comparison seems to throw into a more
perfect relief the cross-sectional representation of the two races at the
crucial point, viz., the end of the initial selection.

Table III shows the tabulation of figures for the first group of Alabama
counties studied. To illustrate the analysis, the first county in the alphabe-
tical listing, Autauga, is shown by the 1960 census, figure column one, to
have a total VAP of 10,004, composed of 6,353 whites and 3,651 Negroes.
In terms of percentage, figure column two indicates that whites represent
64 percent and Negroes represent 36 percent of the total registration. How-
ever, the total number of names on the Autauga registration list, as shown
in figure column three, is 10,723-719 in excess of the total VAP-with
8,197 considered white and 2,526 considered Negro. These figures indicate
that 129 percent of the white VAP and 69.1 of the Negro VAP are
registered. A random drawing of 100 names from the bloated registration
list would, if probability proved perfect, produce names of 76 whites and

[Vol. 20
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24 Negroes, as shown in figure column five.110 However, since the names
of whites are drawn from a list reflecting 129 percent white registration, it
is clear that a numbe rof the whites are nonexistent.

To determine precisely how many whites should be considered emigrants
or dead, the calculation begins with the assumption that only 73.3 percent of
the total white VAP are registered, alive, and present in the county. Thus
the ratio of the total white VAP to the number which is 73.3 percent of the
total white VAP-here 6353:4657-will be the same as the ratio of actually
drawn whites to whites present and alive, here 76:43. Consequently, 33 of
the whites drawn from the list will either be dead or gone from the county.
The remaining 67 persons are composed of 43 whites and 24 Negroes, 64
percent and 36 percent, respectively. As a comparison of figure columns
two and seven shows, the racial composition of persons drawn at random
should be approximately and substantially the same as the racial com-
position of the total VAP in the county.

Although Autauga County appears to be statistically perfect as regards
cross-sectional representation, the uncertainty of the figures makes it im-
possible to assert the rectitude of this theoretical perfection. Moreover, as
Table III clearly indicates, the percentages do not compare perfectly in
any other county, the percentage of Negroes actually drawn in the other
counties being some points lower than the percentage of Negroes in the
total VAP. Clearly the most serious disparity shown was in Escambia
County where Negroes actually drawn were 11 percentage points lower
than the percentage of Negroes in the total VAP. Two other counties,
Monroe and Tallapoosa, showed an eight-point disparity and Jefferson
and Macon Counties showed six and seven-point disparities, respectively.
None of the other counties had a disparity above five percentage points.

Taking these counties as representative of the most difficult areas in the
six states of the Fifth CiTcuit-which a comparative examination of the
figures on the other states indicated was amply justified-the question
posed was simply whether the disparities shown were sufficiently certain
and large to require supplementation of the voter registration list in any
given district. As to certainty, since the committee was fully aware of the
history of Negro voter participation in the South, the presumption was
that, despite recent amelioration of the problem, there was still some
underrepresentation of Negroes on voter lists. Thus the disparities shown
in Professor Moore's analysis were accepted as basically correct for purposes
of the supplementation question. As to the size of the disparity, it was

110. These figures are derived simply by determining the percentage of the total list
represented by either the whites or the Negroes and then taking that percentage of
100; the resulting figure is the number an actual drawing would produce of the given
race; the remainder after subtracting that number from 100 would be the number
of the other race produced by an actual drawing. Of course, this mathematical
determination shows merely what would be a perfect drawing from the stand-
point of probability; in any given drawing, the proportionate number of the two
classes may vary.
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recognized that the disparity in any one county would not require supple-

mentation in the district where it was located unless the disparity was so

serious that the class was underrepresented in the district as a whole. For

example, although Escambia County itself has an eleven-point disparity,

Table IV shows that the thirteen-county area of the Southern District of

Alabama where Escambia is located has a lesser disparity by five percen-

tage points."' While the county representation is important, the key deter-

minant is the overall disparity in the area covered by the jury plan.

The legislative history of the Act gives no precise standard for deter-

mining when a supplementary source list must be used. The House com-

mittee report on S. 989 stated:

The bill uses the term "fair cross section of the community" in

order to permit minor deviations from a fully accurate cross section.
The voting list need not perfectly mirror the percentage structure
of the community. But any substantial percentage deviations must

be corrected by the use of supplemental sources. Your committee

would leave the definition of "substantial" to the process of

judicial decision.
112

Without purporting to impose the imprimatur of the Fifth Circuit on the

conclusion reached, the committee recognized that it would have to make

at least a rough determination of substantiality. During the congressional

hearings, the Civil Rights Commission recommended that supplementation

be required

whenever, in States or political subdivisions in which literacy

tests and devices have been suspended under the Voting Rights

Act of 1965, the proportion of Negroes on the last selected jury

list is lower by 10% or more than the proportion of voting age

Negroes in the district or division from which the names for the

master jury wheel are chosen. 113

The term "last selected jury list" appears to refer to the alphabetical list

of names taken from the master jury wheel. If so, the suggested proviso

would have simplified the committee's work considerably. Since the most

reliable figures available suggested that no district had a disparity exceeding

ten percentage points, there would have been ample justification for

waiting to see if a greater disparity would appear from the alphabetical

list. The Commission's recommendation was not, however, included in the

bill enacted by Congress.
The committee concluded that, if the disparity between VAP composi-

111. This calculation was also made by Professor Henry B. Moore. Again taking 73.3%

as the maximum registration for both whites and Negroes, he determined that the

total VAP in the Southern District is composed of 64% whites and 36% Negroes,

whereas an actual random drawing of 100 names district-wide would produce a

group composed of 70% whites and 30% Negroes.

112. H.R. REP. No. 1076, 90th Cong., 2d Sess. 5 (1968).
113. Statement of William L. Taylor, Staff Director, U.S. Commission on Civil Rights.

Hearings 240, 243.
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tion and registration list composition was very large in any given instance,
then it would follow on the basis of the figures alone that supplementation
was necessary. However, the situation actually presented, according to the
best statistical analysis available, was prevalent disparity of a noticeable but
not a great magnitude. Since a "perfect mirror" of the population was un-

questionably not the goal of the Act, substantiality with regard to relatively
small disparities had to be defined in terms of the practicalities of the
circumstances. Thus a disparity which could be eliminated easily and
effectively would tend to appear more substantial; and, conversely, a dis-
parity which would be difficult to eliminate would tend to appear less
substantial. 114 This working definition of substantially would, of course,
have to be applied so as to place any error on the side of safety.

The committee soon discovered that positing an instance of easy supple-
mentation is largely an exercise in autistic theory, for the fact is that there
is no facile way to supplement registration lists. Once it is determined that

a class of persons is underrepresented in the basic source list-e.g., Negroes,
women, or laborers-then an adequate supplementary list must be ob-
tained. The list must be one containing the names of persons not on the

registration list. Substantial duplication would render a list administratively
cumbersome and ineffective since a random selection from it might produce
virtually no jurors not on the basic source list. Of course, it might be
possible to eliminate the duplicative names on the additional source list

but this would be an extremely time-consuming and, unless the list con-
tained a substantial number of non-duplicative names, thankless task in
many instances.

Unfortunately communities simply do not have lists of unregistered
Negroes or women or laborers. The search for a supplementary list neces-
sarily requires that some generalizations be made about the composition
of available lists. That is, if a large number of Negroes, women, or laborers
are not registered to vote, one must be able to identify those persons

sufficiently to search for a list which will contain their names. Some
generalizations appear to be warranted by statistics. Generally the lower

a person is on the economic scale and the less education he has, the

greater are the chances that he does not participate in the electoral pro-

cess."15 A fortiori any Negro, woman, or laborer who is not registered is

likely to be relatively poor and/or uneducated.11 6 The difficulty encounter-
ed at this point is that the statistical generalizations applicable to registra-
tion lists appear to be equally applicable to many other kinds of lists. For

114. This pragmatic approach simply recognizes that the impossible cannot be attained;
that the difficult should be attained only if the goal to be won is worth the effort
to be expended; and that the simple should be attained if meritorius.

115. See U.S. BUREAU OF THE CENSUS, CURRENT POPULATION REPORTS, Series P-20, No. 174,
Voting and Registration in the Election of November 1966, at 18-31 (1968).

116. See Lindquist, supra note 26, at 49; Statement of Hans Zeisel, University of Chicago
Law School, Hearings 117, 131.
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example, although some people belong to voluntary associations, a great
many people do not 11 and, what is worse, those who do belong are likely
also to be registered voters. One researcher in this area has described the
persons likely to be found on club lists:

(1) individuals who are members of voluntary associations tend
to have higher education than non-members; (2) professional,
business, and clerical occupations tend to join associations rather
than skilled, unskilled, and farm occupations; and (3) more
whites than Negroes, more Jews than Protestants, and more urban
than rural dwellers tend to become members of organizations. It
is also interesting to note that an economic bias is strikingly mani-
fested by the fact that as family income decreases, the tendency to
belong to any organization decreases. 118

Moreover, other known lists are also defective supplementary sources.
Customer lists of utility companies have an inherent economic bias; in
addition, they would largely duplicate the names on registration lists and
tend generally to discriminate against women. City directories are usually
available only in larger cities and, even when available, would contain an
extreme number of duplications and persons who would be excused, dis-
qualified, exempt, or excluded from jury service; thus random selection
would not be likely to produce someone of the underrepresented group.
Additionally, welfare rolls, which might in many instances contain more
Negroes than whites, would probably be supplementary in form more
than in fact because a person chosen at random from the list would likely
be either excusable on account of personal hardship or age or disqualified
on account of disability. Moreover, such a list would only be supplementary
to the extent that the number of Negroes exceeded the number of whites.

The point here is certainly not that supplementary lists cannot be ob-
tained at all; rather, the point is that it may be necessary to create such
lists or in any event to expend time and money to procure them. The
working committee finally concluded that, before such steps were taken,
there must be greater certainly as to where and to what extent disparity
exists. Since the best available information pointed to no very large dis-
parities, the committee advised the Judicial Council that the voter registra-
tion lists in each of the districts of the Fifth Circuit would substantially
represent a fair cross section of the community and that the wisest approach
would be to take curative action when the operation of the system in any
area disclosed a deficiency. The Council accepted the recommendation of
the committee and, for purposes of evaluating the efficacy of the system,
approved the inclusion of a mandatory reporting provision in each jury
plan:

117. See Wright & Hyman, Voluntary Association Membership of American Adults, 23
AM. Soc. REv. 284, 286 (1958).

118. Lindquist, supra note 26, at 36.
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In order to assure the continuous implementation of the policy,

purpose and intent of the Jury Selection and Service Act, a report

will be made to the Reviewing Panel on or before March 1, 1969,

showing a tabulation by race and sex of all prospective jurors,

qualified and unqualified, based upon returns of Juror Qualifica-

tion Forms from a mailing of such forms to 20% of the total num-

ber of persons placed in the Master Jury Wheel or 1,000 persons,
whichever is greater.

The March 1 report would permit the Judicial Council and each of the

district courts to evaluate the results of the selection process from a van-

tage point of concrete facts rather than from the obscuring fog of con-

futable numbers. Efficiency in the administration of the jury selection system

could demand no less.

CONCLUSION

The Jury Selection and Service Act of 1968 has been implemented in

the Fifth Circuit. As indicated, however, only a tentative decision has been

made with regard to the source of juror names. From the non-vantage

point of obfuscatory figures, it appears that voter registration lists do

represent a fair cross section of each of the districts in the Fifth Circuit. In

a very short time the district courts will have gathered valid and meaning-

ful statistics from the actual use of registration lists. Whether the facts

will substantiate the appearance is purely a matter of conjecture at this

time. Whatever the reports of the district courts show, it is certain that the

Judicial Council of the Fifth Circuit will ensure that the source of federal

jurors represents a fair cross section of the community.

It is, of course, too early to tell what impact the new jury selection

procedure will have on the federal judicial system. However, it is probable

that no great or noticeable changes will occur. The district courts are very

likely to find that jurors selected under the Act are not qualitatively

different from those selected under systems previously employed. After his

first experience with juries drawn by random selection, one skeptical

district judge stated:

All jurors drawn under the new plan seemed to me to be well

qualified and performed intelligent service here during the past

two weeks. Frankly, I was surprised that such a lottery system as

we employ could result in such a satisfactory group of jurors.

The democratization of this country has not brought havoc but rather

has brought greatness and strength. The reason is simple: when people

are made a part of an institution, they cherish and defend it; they do not

attack it. The further democratization of the jury has maximized its

greatness and raised it to a new height of dignity.
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