
MERCER LAW REVIEW

a useful purpose in that it allowed a defendant to escape absolute liability
for an injury which he did not commit.28 The doctrine has, however, simply

outlived its usefulness,29 and to fear the imposition of absolute liability in
the contemporary sophisticated law of negligence is no longer realistic.
The modern jury, to determine liability, need only decide whether the
defendant was negligent. If he were, absent a greater contribution of negli-
gence on the part of the plaintiff, he is liable. If the defendant is found
not negligent, no liability will be imposed. Therefore, whether the injury
was the result of an "unavoidable accident"-which by definition negates
the presence of negligence-is entirely immaterial. "The jury should be
concisely told that if the plaintiff fails to prove that the defendant was
negligent, and that this negligence was a proximate cause of the plaintiff's
injury, the plaintiff cannot recover."3 0

JOHN R. JOHNSON

TORTS-TRADITIONAL DUTIES OF OCCUPIER OF

LAND-TRESPASSER-LICENSEE-INVITEE

DISTINCTION DEALT DEATH BLOW

Plaintiff, a social guest of the defendant, brought an action against the
defendant for injuries sustained when a knob of a cold water faucet, which
was cracked, broke off in the plaintiff's hand while he was using it. The
defendant moved for summary judgment, showing that the plaintiff was
a social guest in her apartment when the injury occurred. Neither the
complaint nor the defendant's affidavits in support of her motion for
summary judgment showed that the crack in the faucet handle was obvious
or concealed. The defendant did know of the condition, but did not warn
her guest of such nor of the possibility of injury therefrom. Summary
judgment - was entered for the defendant, and on appeal, the Supreme
Court of California reversed holding that the proper test to be used to
determine the liability of a possessor of land is whether in the management
of his property the possessor acted as a reasonable man in view of the
probability of injuries to those who come thereon. The court held that
plaintiff's status as a trespasser, licensee, or invitee was not determinative,
and that summary judgment was precluded because the issue was presented
as to whether the defendant had been negligent in failing to warn the
plaintiff that the faucet handle was defective and dangerous when the

28. W. PROSSER & Y. SMITH, CASES AND MATERIALS ON TORTS 5 (4th ed. 1967).
29. In an excellent article, Paul G. Rees, Jr., points out that the RESTATEMENT OF TORTS

does not even treat unavoidable accident as an entity of the law. P. Rees, Unavoid-
able Accident-a Misunderstood Concept, 5 ARIz. L. REv. 225, 228 & n. 11 (1964).

30. Mollow, Jury Instruction in Negligence Cases, 6 ARIz. L. REv. 27, 35 (1964).
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condition was not obvious to the plaintiff.' The court ruled that the

general principle to be followed was enunciated by section 1714, CALIFORNIA

CIVIL CODE, which states:

Every one is responsible, not only for the results of his willful
acts, but also for an injury occasioned to another by his want of
ordinary care or skill in the management of his property or person,
except so far as the latter has, willfully or by want of ordinary
care, brought the injury upon himself.2

One area in which the California courts have traditionally departed

from the general principle that one is liable for injuries caused by his

carelessness is in the area of the liability of an occupier of land to those

coming thereon. In this area, most courts have adhered to special rules

formulated under the common law. The person coming onto the land is

classified as a trespasfer, licensee, or invitee, and as to each the occupier

of the land owes certain duties. The general definitions of each class as

used by the California Supreme Court are: a trespasser is a person who

comes onto or remains on the land of another person without having a

privilege to do so; a licensee is a person such as a social guest who has a

privilege to enter or remain on the land of another by viitue of the ex-

pressed or implied consent of the possessor, but who is not an invitee; an

invitee is a person invited or permitted to enter or remain on the possessor's

land for purposes in some way connected with business dealings between
the invitee and the possessor.3

Traditionally, the property owner or occupier is liable to trespassers and

licensees only for willful or wanton injury.4 Ordinarily, no duty is owed
to a trespasser or licensee to keep one's premises in a safe condition; a

trespasser or licensee, because of his status, must take the premises as he
finds them and assume the risk of danger resulting from conditions there-

on.5 The invitor, on the other hand, owes a duty to the invitee to use

ordinary care to avoid injuring him.6

Through the years, many exceptions to and modifications of such classifi-

cations and the duties prescribed by each have been developed. Courts
have modified the duty of an occupier to trespassers and licensees by stating

1. Rowland v. Christian, ____ Cal.2d .... 443 P.2d 561, 70 Cal. Rptr. 97 (Sup. Ct. 1968).
2. WEST CAL. CIVIL CODE §1714 (West 1954).
3. Rowland v. Christian, ____ Cal. 2d ----- 443 P.2d 561, 70 Cal. Rptr. 97 (Sup. Ct. 1968).
4. Knight v. Kaiser Co., 48 Cal. 2d 778, 312 P.2d 1089 (Sup. Ct. 1957.); Palmquist v.

Mercer, 43 Cal. 2d 92, 272 P.2d 26 (Sup. Ct. 1954); Saba v. Jacobs, 130 Cal. App.
2d 717, 279 P.2d 826 (Dist Ct. App. 1955) ; Fisher v. General Petroleum Corp., 123
Cal. App. 2d 780, 267 P.2d 841 (Dist. Ct. App. 1954); Lindholm v. Northwestern
Pac. R. Co., 79 Cal. App. 34, 248 P. 1033 (Dist. Ct. App. 1926); 156 A. L. R. 1226
(1945).

5. Ward v. Oakley Co., 125 Cal. App. 2d 840, 271 P.2d 536 (Dist. Ct. App. 1954);
See generally 2 F'. Harper & F. James, THE LAW OF TORTS §27.9 (1956).

6. Chance v. Lawry's Inc., 58 Cal. 2d 368, 274 P.2d 185, 24 Cal. Rptr. 209 (Sup. Ct.
1962); Oettinger v. Stewart, 24 Cal. 2d 133, 148 P.2d 19 (Sup. Ct. 1944); Hinds v.
Wheadon, 19 Cal. 2d 458, 121 P.2d 724 (Sup. Ct. 1942).
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that he is liable for injuries resulting from a dangerous condition known
to the occupier and amounting to a concealed trap of which the one enter-
ing has no knowledge.7 In California, the rules have been modified to the
extent that an occupier owes a duty to exercise reasonable care to protect
a licensee from injury from active conduct or operations on the land.8

Confusion has been caused in relation to this added duty, because it is
often difficult to differentiate between active and passive negligence, 9 and
courts have sometimes stretched the scope of active negligence beyond
reason in order to impose liability. 10 Landowners have also been found
to have a higher duty to trespassing children than to others,1 thus formu-
lating another exception to the traditional duties of a land occupier.

The application of the traditional duties as determined by the injured's
status has resulted in confusion, and quite often injustice. A prime example
is the case of Fisher v. General Petroleum Corp.,12 in which an oil company,
licensor, allowed a gas company, licensee, to lay a pipeline on the premises
of the oil company, such activity calling for the use of a bulldozer which
was driven by the decedent. Decedent ran over a bullplug of a pipeline
belonging to the oil company, and as a result, the bulldozer caught on
fire, burning the driver to death. The court held that since the licensor
had only a duty to refrain from inflicting wanton or willful injury on the
licensee, its agents and employees, the oil company was not liable. Con-
curring in the result with much reluctance, Justice Moore stated: "[T]he
oil company had no excuse not to supply the gas company with a map
of its concealed facilities and not to warn such licensee of the hidden
perils. Its failure to do so is a matter of serious gravity."' 3 Such a situation
vividly reveals the injustice which may be worked by applying antiquated
rules to a situation merely because a party fell into a certain category
which in the example and in the instant case was that of "licensee."

Much of the real problem in particular cases, whether or not under the

7. Hall v. Barber Door Co., 218 Cal. 412, 23 P.2d 279 (Sup. Ct. 1933); Hansen v. Richey,
237 Cal. App. 2d 475, 46 Cal. Rptr. 909 (Dist. Ct. App. 1965); Street v. Glorence
Bldg. Co., 176 Cal. App. 2d 191, 1 Cal. Rptr. 274 (Dist. Ct. App. 1959); Yazzolini
v. Jones, 153 Cal. App. 2d 626, 315 P.2d 107 (Dist. Ct. App. 1957).

8. Oettinger v. Stewart, 24 Cal. 2d 133, 148 P.2d 19 (Sup. Ct. 1944) ; Hansen v. Richey,
237 Cal. App. 2d 475, 46 Cal. Rptr. 909 (Dist. Ct. App. 1965); Lucas v. Roberts,
201 Cal. App. 365, 20 Cal. Rptr. 23 (Dist. Ct. App. 1962); Street v. Glorence Bldg.
Go,, 176 Cal. App. 2d 191, 1 Cal. Rptr. 274 (Dist. Ct. App. 1959); Yazzolini v. Jones,
153 Cal. App. 2d 626, 315 P.2d 107 (Dist. Ct. App. 1957); Ward v. Oakley Co., 125
Cal. App. 2d 840, 271 P.2d 536 (Dist. Ct. App. 1954); Tesone v. Reiman, 117 Cal.
App. 2d 217, 255 P.2d 48 (Dist. Ct. App. 1953); Fernandez v. Consolidated Fisheries,
Inc., 98 Cal. App.2d 91, 219 P.2d 73 (Dist. Ct. App. 1950); Lindholm v. North-
western Pac. R. Co., 79 Cal. App. 34, 248 P. 1033 (Dist. Ct. App. 1926).

9. Annot., 156 A.L.R. 1226 (1945).
10. See, e.g., Hansen v. Richey, 237 Cal. App. 2d 475, 46 Cal. Rptr. 909 (Dist. Ct.

App. 1965); Newman v. Fox West Coast Theaters, 86 Cal. App. 2d 428, 194 P.2d
706 (Dist. Ct. App. 1948).

11. Copfer v. Golden, 135 Cal. App. 623, 288 P.2d 90 (Dist. Ct. App. 1955).
12. 123 Cal. App. 2d 780, 267 P.2d 841 (Dist. Ct. App. 1954.)
13. Id. at __ 267 P.2d at 847.
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circumstances there has been negligence, has been obscured by a plaintiff

contending he is an invitee while the defendant is contending that the

plaintiff is a licensee, both making such contentions so that certain rules

of liability governing that particular category of persons will attach. One

category always shades off into another, and the lines between them are

often blurred. 14 As was stated by Marsh in his article, "The History and

Comparitive Law of Invitee, Licensee and Trespasser."

Indeed, the main argument against generalizing the duty of care
is that the courts should be able to consider each duty situation
as it arises. Even if in the nineteenth century it was held on
particular facts that in the absence of an act of commission there
was no liability, a duty may nevertheless arise in the very different
social and economic conditions of a century later.15

The report of the Law Reform Committee in England in 1954 most aptly
observed that "categories . . . tend to embarrass justice by requiring what
is essentially a question of fact to be determined by reference to an arti-
ficial and irrelevant rule of law." 16

The Supreme Court of California based its decision to put aside the

status of an injured party as determinative of the liability of the occupier
or possessor of land on the confusion, conflict and injustice which has
resulted from the application of the traditional rules. The court concluded
that the traditional classifications did not adequately reflect the factors
which should be considered in deciding whether or not to confer immunity
on a possessor of land. Factors such as the closeness of the connection be-
tween the defendant's conduct and the injury suffered, the moral blame

which could be attached to such conduct, the availability of insurance, and
the policy of preventing harm in the future are at most remotely related
to the common law classifications and resulting immunities. Although
foreseeability of harm and certainty of injury are more closely related to
the trespasser-licensee-invitee classifications, it cannot be said that in every
case the foreseeability of harm or certainty of injury will begreater to an
invitee than to a licensee or trespasser, and thus in many cases, the applica-
tion of the traditional categories would work an injustice.17

Courts in some other jurisdictions have rejected the common law classifi-
cations in certain situations,18 but none, with the possible exception of

14. Miller v. Desilu Productions, Inc., 204 Cal. App. 2d 160, 22 Cal. Rptr. 36 (Dist. Ct.
App. 1962).

15. Marsh, The History and Comparative Law of Invitee, Licensee and Trespasser, 69
L.Q.REv. 182, 198 (1953); see Comment, The Outmoded Distinctions Between
Licensees and Invitees, 22 Mo. L. REv. 186, 189 (1957).

16. LAW REFORM COMMITTEE, THIRD REPORT, CMD. 9305 at 31 (1954).
17. Rowland v. Christian, _ Cal. 2d ----, 443 P.2d 561, 70 Cal. Rptr. 97 (Sup. Ct. 1968).
18. See, e.g., Scheibel v. Lipton, 156 Ohio St. 308, 102 N.E.2d 453 (1951); Potts v. Amis,

62 Wash. 2d 777, 384 P.2d 825 (1963) ; Sherman v. Seattle, 57 Wash. 2d 233, 356 P.2d
316 (1960).
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New Jersey, 19 have gone as far as did the Supreme Court of California in
the instant case. The court did not limit its decision to the particular
circumstances herein involved, but decided that the rule of liability as to
all possessors of land would be that embodied in section 1714 of the Cali-
fornia Civil Code, whether in the management of his property such pos-
sessor had acted as a reasonable man in view of the probability of injury
to others, that is, a duty of ordinary care under the circumstances. 20

It should be noted here that although almost all American jurisdictions
still adhere to the cummon law classifications, the land of their origin has
rejected them.21 In England, the occupier owes the "common duty of care"
to all his visitors.22 In the Occupier's Liability Act of 1957, it is stated
that:

The common duty of care is a duty to take such care as in all the
circumstances of the case is reasonable to see that the visitor will
be reasonably safe in using the premises for the purposes for which
he is invited or permitted by the occupier to be there.23

Unfortunately, the state of Georgia has to a great extent codified the
common law on this subject.24 The plaintiff in the instant case would be
classified as a licensee in Georgia. The Georgia courts have held that
the legal status of a social guest in a defendant's home is that of a li-
censee.2 5 Also, a licensee cannot recover by a showing of mere negligence
on the part of the defendant, but must show that the injury resulted from
willful and wanton conduct on the part of the defendant.26 An exception
to such rule allows licensees to recover if a mantrap or pitfall is shown, but
such condition results only when the possessor has knowledge of the exist-
ence of the dangerous condition, and such knowledge is coupled with a

19. See Taylor v. New Jersey Highway Authority, 22 N.J. 454, 126 A.2d 313 (1956). The
case concerned an action for injuries which were sustained in a fall on an outside
common stairway of a multi-family dwelling by a guest of a tenant against the owner,
the New Jersey Highway Authority. The court stated that the principle of due care
conflicted with the traditional immunities of possessors and owners of land, and held
that generally, the foreseeability of harm is now the basis of liability, and that the
measure of the duty owed is an amount of care proportionate to the foreseeable risk.

20. Rowland v. Christian..... Cal. 2d __, 443 P.2d 561, 70 Cal. Rptr. 97 (Sup. Ct. 1968).
21. Occupier's Liability Act, 5 & 6 Eliz. 2, c. 31 (1957).
22. Id. §2(1).
23. Id. §2(2).
24. GA. CODE ANN. §105-401 (Rev. 1956), which states: "Where the owner or occupier

of land, by express or implied invitation, induces or leads others to come upon his
premises for any lawful purpose, he is liable in damages to such persons for injuries
occasioned by his failure to exercise ordinary care in keeping the premises and ap-
proaches safe." GA. CODE ANN. §105-402 (Rev. 1956), which states: "A licensee is a
person who is neither a customer, nor a servant, nor a trespasser, and does not
stand in any contractual relation with the owner of the premises, and who is per-
mitted expressly or impliedly to go thereon merely for his own interest, convenience,
or gratification. The owner of such premises is liable to a licensee only for willful
or wanton injury."

25. Laurens v. Rush, 116 Ga. App. 65, 156 S.E.2d 482 (1967).
26. GA. CODE ANN. §105-402 (Rev. 1956); Laurens v. Rush, 116 Ga. App. 65, 156 S.E.2d

482 (1967).
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c nscious indifference to the consequences so that it may be inferred that

the possessor deliberately intended to inflict the injury.2 7 Although the

defendant in the instant case knew that the water faucet handle was cracked,

she had apparently been using it and had not been injured. Under the

circumstances, it would be extremely difficult to find that she was con-

sciously indifferent to the consequences of the condition so as to infer a

deliberate intent to inflict the injury. Thus, under Georgia law the plain-

tiff could not recover.
The decision reached in Rowland v. Christian28 could and should have

far-reaching effects, particularly in jurisdictions in which the common law

rules have not been codified. In such jurisdictions the courts can eliminate

the injustice and confusion inherent in using these antiquated classifica-

tions by ruling, as did the Supreme Court of California, that the duty

to be imposed is that of ordinary care under the circumstances. Although

section 1714 of the California Civil Code" set forth the duty adopted by

the California Supreme Court, it is not felt that the existence of such a

code section was at all necessary as a prerequisite to the decision which

that court made, nor would it be necessary in any other jurisdiction in

which the problem arose.
The Supreme Court of the United States in the case of Kermarec v.

Compagnie Generale Transatlantique observed:

Through this semantic morass the common law has moved, un-

evenly and with hesitation, towards 'imposing on owners and

occupiers a single duty of reasonable care in all the circumstances.'30

California has now imposed such a duty, and in this writer's opinion, in

the interest of simplicity, practicality and justice, other jurisdictions, either

through judicial fiat or legislative enactment, should follow suit.

S. DAvis LANEY

27. Crosby v. Savannah Elec. & Power Co., 114 Ga. App. 193, 150 S.E.2d 563 (1966).

28 ___. Cal. 2d .... 443 P.2d 561, 70 Cal. Rptr. 97 (Sup. Ct. 1968).

29. WEST CAL. CIVIL CODE §1714 (West 1954).

30. 385 U. S. 625, 631 (1959).
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