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associations. 37 Since not prohibited by federal law (other than the require-
ment that the tax on federal associations be no greater than the tax on
state associations) 38 federal savings and loan associations are liable for
the taxes imposed on state chartered associations.8 9

This writer feels that future interpretations of the Atlanta Federal de-
cision will compel an extension of the tax exemption of the type given
to long term notes of state chartered building and loan and federal savings
and loan associations into the sales and use tax area. The court in the
instant case classified these asociations as national banks for tax purposes
which, coupled with the First Agricultural National Bank case, will result
in the majority of state taxation of banks being controlled by federal law.

The Legislature has created an exemption in violation of the Georgia
constitution and the Supreme Court of 'Georgia acquiesced by denominat-
ing such "a limitation on the method of ad valorem taxation." This ruling
conflicts with the stated legislative intent of the tax; 40 therefore, it be-
comes a question for the legislature to resolve. Part III, section 1 of the
Intangible Property Tax Act of 1953 should be repealed.

J. STEPHEN GUPTON, JR.

TORTS-N EGLIGENCE-INSTRUCTION ON

UNAVOIDABLE ACCIDENT PREJUDICIAL ERROR

Plaintiff was injured when the boat in which she was riding was struck
by a boat driven by the defendant. Defendant maintained that the glare
from the sun prevented him from seeing plaintiff's boat in time to avoid
the collision. The passengers of the plaintiff's boat said that all the occu-
pants of the defendant's boat were looking to the rear at the time of impact
-presumably at the defendant's son, who had just been "dropped" after
skiing. The trial court issued instructions to the jury on negligence, con-
tributory negligence, and unavoidable accident. The plaintiff appealed
a decision for the defendant on the ground that the latter instruction
constituted prejudicial error. The Supreme Court of Idaho, in an opinion
sustaining the plaintiff's contention,' stated:

Instructions on negligence and contributory negligence are suf-
ficient and inclusive of the essence of so-called unavoidable acci-
dents; to instruct specifically on unavoidable accidents serves only

37. GA. CODE ANN. §16-427 (Supp. 1967).
38. 12 U.S.C. §1464(h) (1964).
39. 1950-51 OPs. ArrY. GEN. 399 (1951).
40. "Notwithstanding any other provision of this law to the contrary, it is the intention

of the General Assembly of Georgia that long term notes secured by real estate
shall be taxed." GA. CoDr ANN. §92-178 (Rev. 1961).

1. Schaub v. Linehan, 92 Idaho 332, 442 P.2d 742 (1968).
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to inform the jury twice that the plaintiff cannot recover unless
he proves negligence. Such instructions serve as well to suggest to
the jury a separate defense for the defendant. 2

A brief study of the comparatively recent history of Idaho negligence
litigation exhibits an interesting and gradual movement toward the inad-
missibility of unavoidable accident instruction. In 1955, citing California
adjudication of the subject,3 the Supreme Court of Idaho held that certain
prevailing weather conditions might warrant the instruction.4 Four years
later,5 the Idaho jurists noted that the California Supreme Court, in Butigan
v. Yellow Cab Co., 6 held that such instruction was misleading, served no
useful purpose, and constituted prejudicial error. However, though ad-
mitting that the reasoning in the Butigan case was "impressive", the
Supreme Court of Idaho did "not feel called upon to reconsider the rule
of Turner v. Purdum.'' 7 In 1963, the court re-iterated this position in Mor-
ford v. Brown.8 The court subsequently held that, while the instruction
should be given, an inherent danger in such action is to overemphasize the
defendant's case. 9 This movement reached full fruition in the instant
case, 10 with the Idaho judiciary adopting the Butigan reasoning, in which
the California Supreme Court had concluded that an instruction on un-
avoidable accident is "not only unnecessary, but .. . also confusing . . .
[since the juror] may get the impression that unavoidability is an issue to
be decided and that, if proved, it constitutes a separate ground of non-
liability for the defendant.""

The above decision reached by the California and Idaho Courts remains,
however, a minority position, 12 with a majority of American jurisdictions
holding that in certain instances "justice to the defendant requires the
instruction, its purpose being to call to the jury's attention that they are
under no necessity of finding that someone was at fault and must therefore
respond in damages.''13 The proper test of whether the instruction should
be given, say the majority, is whether the evidence is possible of being
interpreted in such a way as to show that the occurrence took place in
spite of the exercise of the requisite care by all concerned parties.' 4 If such

2. Id. at 332, 442 P.2d at 746.
3. Smith v. Harger, 84 Cal. App.2d 361, 191 P.2d 25 (1948); Temple v. De Mirjian, 51

Cal. App.2d 559, 125 P.2d 544 (1942).
4. Turner v. Purdum, 77 Idaho 130, 289 P.2d 608 (1955).
5. Lallatin v. Terry, 81 Idaho 238, 340 P.2d 112 (1959).
6. 49 Cal.2d 652, 320 P.2d 500 (1958).
7. Lallatin v. Terry, 81 Idaho 238, 340 P.2d 112, 120 (1959).
8. 85 Idaho 480, 381 P.2d 45 (1963).
9. Hackworth v. Davis, 87 Idaho 98, 390 P.2d 422 (1964).

10. Schaub v. Linehan, 92 Idaho 332, 442 P.2d 742 (1968).
11. Butigan v. Yellow Cab Go., 49 Cal.2d 652, 320 P.2d 500, 505 (1958).
12. Graham v. 'Rolandson, - Mont. _ 435 P.2d 263 (1967).
13. 65 A.L.R.2d 12, 21 (1958).
14. Guanzon v. Kalamau, 48 Hawaii 330, 402 P.2d 289 (1965); Franco v. Fujimoto, 47

Hawaii 408, 390 P.2d 740 (1964); Grubb v. Wolfe, 75 N.M. 601, 408 P.2d 756 (1965).
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interpretation is possible, these courts say the jury should be given the
instruction so that they can allowably absolve the defendant of all liabil-
ity.15

The minority position finds practically all its support in the tribunals

of states surrounding California and Idaho. These courts have held that

the instruction is an erroneous one,16 that it is an "anomaly . . . [which]

has no place as a separate and independent element"'17 in a negligence

action, and that its inclusion serves only to mislead the jury;' 8 thus, should
never be given.19 In addition to these Western decisions, at least one

Southern court has held it error to give the instruction,20 and another
that it is error neither to give nor refuse it.21

Though the Georgia courts have never specifically ruled upon the ad-

missibility of an instruction on unavoidable accident, they have held vari-

ously that the term "accident" in a strictly legal and proper sense excludes

the idea of negligence; 22 that is, it is an occurrence which takes place and

is due neither to the negligence of the plaintiff or the defendant. 23 And,

in at least one case, where an injury clearly results proximately from the

negligence of one or the other of the involved parties, a Georgia court

has held an instruction on accident to be reversible error.2 4 It would

seem, then, that to conform itself to the instant decision, 25 the Georgia
judiciary need only to undergo an exercise in semantics.

In conclusion, the writer is of the opinion that the decision reached by

the Idaho court in the case under consideration 26 is correct. In the view

of the emminent tort writer Mr. Prosser, "To hold that a [defendant]

does every voluntary act at his peril, and must insure others against all of

the consequences that may occur, would be an entirely unreasonable and

quite intolerable burden upon all human activity."27 It is agreed that

at the time of its inception the doctrine of unavoidable accident served

15. Porter v. Price, 11 Utah 2d 80, 355 P.2d 66 (1960).
16. O'Donnell v. Maves, 103 Ariz. 28, 436 P.2d 577 (1968).
17. Fenton v. Aleshire, 238 Ore. 24, 393 P.2d 217, 222 (1964).
18. Graham v. Rolandson, - Mont. -, 435 P.2d 263 (1967).
19. Lewis v. Buckskin Joe's, Inc., 156 Colo. 46, 396 P.2d 933 (1964).
20. "For the court to submit also an issue of unavoidable accident [in addition to negli-

gence and proximate causation] is . . . to suggest that unavoidability is a separate
defense, requiring separate consideration by the jury." Houston v. Adams, 239 Ark.
346, 351, 389 S.W.2d 872, 875 (1965), as quoted in Lewis v. Crockett, 243 Ark. 377,
420 S.W.2d 89, 91 (1968).

21. Smith v. Baggett, 218 Ala. 227, 118 So. 283 (1928). But, the "better practice" in
Alabama is now deemed to be to refuse the instruction, Cosby v. Flowers, 249 Ala.
227, 30 So.2d 694 (1947); Conner v. Foregger, 242 Ala. 275, 7 So.2d 856 (1942),
because of the tendency to confuse and mislead the jury. Tyler v. Drennen, 255
Ala. 377, 51 So.2d 516 (1951).

22. Baldwin v. Ga. Automatic Gas Co., 85 Ga. App. 767, 70 S.E.2d 108 (1952) ; Massey
v. Ga. Power Co., 85 Ga. App. 593, 69 S.E.2d 824 (1952); Baggett v. Jackson, 79 Ga.
App. 460, 54 S.E.2d 146 (1949).

23. Caldwell v. Knight, 94 Ga. App. 827, 96 S.E.2d 331 (1956).
24. Bush v. Skelton, 91 Ga. App. 83, 84 S.E.2d 835 (1954).
25. Schaub v. Linehan, 92 Idaho 332, 442 P.2d 742 (1968).
26. Id.
27. W. PROSSER, LAW ON TORTS 143 (3d ed. 1964).
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a useful purpose in that it allowed a defendant to escape absolute liability
for an injury which he did not commit.28 The doctrine has, however, simply

outlived its usefulness,29 and to fear the imposition of absolute liability in
the contemporary sophisticated law of negligence is no longer realistic.
The modern jury, to determine liability, need only decide whether the
defendant was negligent. If he were, absent a greater contribution of negli-
gence on the part of the plaintiff, he is liable. If the defendant is found
not negligent, no liability will be imposed. Therefore, whether the injury
was the result of an "unavoidable accident"-which by definition negates
the presence of negligence-is entirely immaterial. "The jury should be
concisely told that if the plaintiff fails to prove that the defendant was
negligent, and that this negligence was a proximate cause of the plaintiff's
injury, the plaintiff cannot recover."3 0

JOHN R. JOHNSON

TORTS-TRADITIONAL DUTIES OF OCCUPIER OF

LAND-TRESPASSER-LICENSEE-INVITEE

DISTINCTION DEALT DEATH BLOW

Plaintiff, a social guest of the defendant, brought an action against the
defendant for injuries sustained when a knob of a cold water faucet, which
was cracked, broke off in the plaintiff's hand while he was using it. The
defendant moved for summary judgment, showing that the plaintiff was
a social guest in her apartment when the injury occurred. Neither the
complaint nor the defendant's affidavits in support of her motion for
summary judgment showed that the crack in the faucet handle was obvious
or concealed. The defendant did know of the condition, but did not warn
her guest of such nor of the possibility of injury therefrom. Summary
judgment - was entered for the defendant, and on appeal, the Supreme
Court of California reversed holding that the proper test to be used to
determine the liability of a possessor of land is whether in the management
of his property the possessor acted as a reasonable man in view of the
probability of injuries to those who come thereon. The court held that
plaintiff's status as a trespasser, licensee, or invitee was not determinative,
and that summary judgment was precluded because the issue was presented
as to whether the defendant had been negligent in failing to warn the
plaintiff that the faucet handle was defective and dangerous when the

28. W. PROSSER & Y. SMITH, CASES AND MATERIALS ON TORTS 5 (4th ed. 1967).
29. In an excellent article, Paul G. Rees, Jr., points out that the RESTATEMENT OF TORTS

does not even treat unavoidable accident as an entity of the law. P. Rees, Unavoid-
able Accident-a Misunderstood Concept, 5 ARIz. L. REv. 225, 228 & n. 11 (1964).

30. Mollow, Jury Instruction in Negligence Cases, 6 ARIz. L. REv. 27, 35 (1964).
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