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a state-bearing in mind that the paramount goals of the AFDC program
are the protection and care of helpless children 30 -effectively deal with
the very real problem of rising illegitimacy and increasing applications for
aid?

Mr. Justice Fortas, in a speech at the New York University School of
Law, stated what the Supreme Court implied, but left unsaid, in the
principal case:

We must, finally and totally, relinquish the notion that recipients
of public assistance are constitutional non-persons. . . .We need
not go so far as to embrace the argument that the state has a
constitutional duty to provide its indigent citizens with support;
but if the state chooses to do so, it must proceed with careful
regard to the rights of the recipients, for they, too, are persons
within our constitutional scheme. 31

What remains now for the individual states is the weighty task of finding
a solution consistent with this view.

HELEN BERENTHIEN

TAXATION-INTANGIBLE PROPERTY TAX-AS

APPLIED TO "LONG TERM NOTES" OF FEDERAL

SAVINGS & LOAN AND GEORGIA BUILDING &

LOAN ASSOCIATIONS

Appellee refused to accept, file, index and record a deed to secure debt
conveying to Atlanta Federal Savings & Loan Association improved prop-
erty in Fulton County without payment of an intangible tax customarily
paid on such notes. An action of mandamus was brought by Atlanta Federal
and several other institutions' against J. W. Simmons, the appellee, in
his official capacity of Clerk, Superior Court of Fulton County, to require
him to accept, file, index and record the association's deed to secure debt.
The Superior Court, Fulton County, denied the association's prayer and
dismissed the complaint.

On appeal, the Supreme Court of Georgia reversed2 the trial court and
30. See H.R. REP. No. 615, 74th Cong., 1st Sess. 9-19 (1935) where children are

characterized as "[T]he most tragic victims of the depression." S. REP. No. 628, 74th
Cong., Ist Sess., 16-17 (1935) states that "[T]he heart of any program for social
security must be the child."

31. 8th Annual James Madison Lecture, New York University School of Law, Mar. 29,
1967, published in 42 N.Y. U. L. REv. 401, 414 (1967).

1. Plaintiffs are federal savings and loan associations, incorporated under the laws of
the United States and having their principal offices or places of business in the
State of Georgia, with the exception of Home Savings & Loan which is a building

and loan association, incorporated under the Georgia Building and Loan Act,
GA. CODE ANN. §16-401 et. seq. (Supp. 1967).

2. Atlanta Federal Savings & Loan Ass'n v. Simmons, 224 Ga. 483, 162 S.E.2d 342 (1968).
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held that since savings and loan associations incorporated under the laws
of the United States having their principal offices or places of business in
this State are not subject to the tax on long term notes imposed by Geor-
gia Laws 193, Nov.-Dec. Sess., page 379, it was error to deny the prayer
for grant of the writ of mandamus and to dismiss the petition.3

The same issue was before the Georgia Supreme Court in the 1954 case
of Fulton County Federal Savings & Loan Association v. Simmons4 and

the court held against the association's contention that it was not subject
to tax on long term notes. The court in the present case rejected the

earlier 1954 case as binding precedent for two reasons: first, the 1954 de-
cision had one justice dissenting5 and, therefore, is not binding precedent;
and second, the case of Washington Loan & Banking Co. v. Golucke,8 a

full bench decision, ". . . overrules the earlier Fulton County Federal

case."
1

All three cases, the Fulton County Federal Savings & Loan Association
v. Simmons,s the Washington Loan & Banking Co. v. Golucke9 and the

Atlanta Federal Savings & Loan Association v. Simmons,'0 turn on the
construction of the Intangible Property Tax Act of 1953.11 This act, in

addition to imposing a tax on long term notes12 secured by real estate,

imposes various other taxes on intangible property. Part I of the 1953

Act' 3 imposes a tax on long term notes and on other intangibles, while

Part II4 provides for ad valorem taxation of building and loan associations

incorporated under the laws of Georgia and federal savings and loan asso-

ciations having its principal office or place of business in this State on

their "net worth." Part III 5 provides for all banks, banking associations,

building and loan associations and all federal savings and loan associations

having their principal offices or places of business in this State to have the

same immunities and exemptions as national banks. In 1954 the court, in

the Fulton County Federal case, reasoned that the proviso in Part III,

3. Id.
4. 210 Ga. 621, 82 S.E.2d 16 (1954).

5. Chief Justice Duckworth dissented on the ground that when a state adopts one of
the four methods of taxing national banks consented to by Congress (12 U.S.C.A.
§548), it cannot impose a further tax. Id. 627, 82 S.E.2d at 20.

6. 212 Ga. 98, 90 S.E.2d 575 (1955); See also Walker, Taxation, 1956 Annual Survey
of Georgia Law, 8 MERCFR L. REy. 165 (1956).

7. 224 Ga. 486, 162 S.E.2d 342, 344 (1968).
8. 210 Ga. 621, 82 S.E.2d 16 (1954).
9. 212 Ga. 98, 90 S.E.2d 575 (1955).

10. 224 Ga. 483, 162 S.E.2d 342 (1968).
11. GA. CODE ANN. §92-161 et. seq. (Rev. 1961).
12. "For the purpose of this law [§§92-161 through 92-184], the words 'long term notes

secured by real estate' shall mean any note or notes representing credits secured by
real estate by means of mortgages, deeds to secure debt, . . . any part of the
principal of which note or notes falls due more than three years from date there-
of .... ." GA. CODE ANN. §92-163 (Rev. 1961).

13. GA. CODE ANN. §§92-161 to -178 (Rev. 1961).
14. GA. CODE ANN. §§92-179 to -182 (Rev. 1961).
15. GA. CODE ANN. §§92-183 to -184 (Rev. 1961).
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section 1,16 was intended to apply to Parts II and III of the Act and not
to Part I which imposes the tax on long term notes. The majority of the
court determined that the legislature intended, by its division of the Act
into three parts, to apply portions of one part only to the other part when
the context specifically required this.'7 By this interpretation, the court
held that the exemption clause meant simply that building and loan asso-
ciations would pay an ad valorem tax on the same basis and in a manner
equal to national banks, but that there was nothing in the Act which
granted an exemption from the intangible tax on long term notes. A year
later in 1955, the Georgia Supreme Court in Washington Loan & Banking
Co. relied on Part III, section 1 of the 1953 Act and upon GA. CODE ANN.
section 92-2406.1,18 which requires that state banks be taxed on the same
basis as national banks, 19 to hold a state bank not subject to taxation on
its long term notes. The court in the present case logically concluded that
since Part III, section 1 applies equally to savings and loan and building
and loan associations as well as state banks, the former associations should
likewise enjoy the same immunities and exemptions as national banks.

The court's decision in the case at bar is certainly logical on the basis
of issues and precedent discussed; however, the court ignored certain
constitutional issues, which this author considers as controlling in this
case.

The court concluded that its interpretation of the Intangible Property
Tax Act of 1953 would not be an additional exemption of the association's
property from ad valorem taxation contrary to the Georgia constitution,
article VII, section I, paragraph IV,20 but was ". . . merely a limitation on

16. "All banks, banking associations, trust companies doing a banking business, and
savings banks created and incorporated under the laws of this State, and building
and loan associations incorporated under Chapters 92-2 and 92-4, and all federal
savings and loan associations having their principal offices of business in this State,
shall have the same immunities and exemptions as national banks and banking
associations created and incorporated under the laws of the United States and
located in this State." GA. CODE ANN. §9-183 (Rev. 1961,).

17. 210 Ga. 621, 82 S.E.2d 16 (1954).
18. "It is the policy of this State that all taxation shall be equalized as between State

and National banks. All banks, banking associations, trust companies doing a
banking business, and savings banks, created and incorporated under the laws of
this State, shall be subject to taxation on the same basis, in the same manner,
to the same extent, and with the same immunities and exemptions as national
banks and banking associations created and incorporated under the laws of the
United States, and located in this State." GA: CODE ANN. §92-2406.1 (Rev. 1961).

19. The United States Supreme Court prohibits the States from taxing national banks,
except as authorized by Congress. Owensboro Nat'l Bank v. Owensboro, 173 U.S.
664, 668 (1899).

National banks can be taxed by the State selecting and then imposing any one
of four forms of taxation. The several States may (1) tax said shares, or (2) include
dividends derived therefrom in the taxable income of an owner or holder thereof,
or (3) tax such associations on their net income, or (4) according to or measured
by their net income. 12 U.S.C. §548 (1964).

Georgia has elected to tax the shares of national banks. GA. CODE ANN. §92-2406
(Rev. 1961). Any alternative attempt to tax national banks has been held void.

Goodwin v. The Citizens & Southern Nat'l Bank, 209 Ga. 908, 76 S.E.2d 620 (1953).
20. GA. CODE ANN. §2-5404 (Supp. 1967.).
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the method of such taxation." 21 The above section of the state constitu-
tion, which prohibits exemption from taxation except in certain definitely
stated instances and conditions, is general and not limited to ad valorem
taxation. There is nothing in this procedure which authorizes the Legisla-
ture or the court to distinguish between ordinary mortgagees on the one
hand, and the favored building and loan and savings and loan associations
on the other.22

Also, a limitation on the method of ad valorem taxation in lieu of laws
otherwise applicable conflicts with long-standing decisions of this court.
The full bench decsion of this court in Atlanta National Building and
Loan Association v. Stewart,23 held that if property is subject to taxation,
it must be taxed under laws generally applicable to that type of property and
that no additional exemptions could be made by the legislature other than
those therein enumerated. This court also stated that a limitation on the
method of taxation in lieu of methods generally applicable creates an
exemption in violation of the constitution of this State. The court in
Sheffield v. State School Building Authority,24 held that unless property
can be placed in one of the constitutionally authorized exemption classes,
an attack based on a violation of the constitution must be sustained, re-
gardless of the merits of the case. As long term notes are not listed in one
of the classes exempted from taxation by the Georgia constitution, an
attempt to exempt one such note should be disallowed due to the following
limitation: "All laws exempting property from taxation, other than the
property herein enumerated, shall be void."2

5

The majority of the states hold the legislature is without power to add
exemptions not within a constitutional enumeration of tax exempt items.26

Also, an exemption cannot be achieved by substituting one method of
taxation for another and thereby relieving nonexempt property from its
proper tax.2 7 Statutes extending exemptions by indirection through statu-

21. 224 Ga. 483, 48 -62 S.E.2d 342, 344 (1968).
22. As to uniformih, n taxation between individuals and railroads which are taxed

under laws radica 'y different from each other, see Undercofler v. Seaboard Air
Line R.R., 222 Ga. 822, 152 S.E.2d 878 (1966).

23. 109 Ga. 80, 35 S.E. 73 (1899). Although decided under the constitution of 1877,
the basis of the court's decision does not differ in material respects from the 1945
constitution. See also Georgia State Bldg. & Loan Ass'n v. Mayor of Savannah,
109 Ga. 63, 35 S.E. 67 (1900).

24. 208 Ga. 575, 68 S.E.2d 590 (1952).
25. GA. CODE ANN. §2-5404 (Supp. 1967).
26. See Annot. 61 A.L:R.2d 1038 (1958) citing the following states in support of this

view: Alabama, Arizona, Arkansas, California, Colorado, Florida, Georgia, Illinois,
Indiana, Kentucky, Louisiana, Minnesota, Missouri, Montana, Nevada, New Mexico,
North Carolina, Ohio, Oklahoma, Oregon, Pennsylvania, South Carolina, South
Dakota, Tennessee, Texas, Utah, Virginia, Washington, West Virginia.

27. Miners & M. Bank v. Board of Supervision, 55 Ariz. 357, 101 P.2d 461 (1940). In
General American Life Ins. Co. v. Bates, 363 Mo. 143, 249 S.W.2d 458 (1952), a
direct tax on premiums received from policyholders in lieu of the general -tax on
personal property was held unconstitutional. See generally Annot., 61 A.L.R.2d 1031,
1064-1068 (1958); 84 C.J.S. Taxation §218; 51 AM. JUR., Taxation 502.
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tory definitions, deductions, refunds, or abatements are generally held
void.

28

The Atlanta Federal court, in view of the constitutional provision and
stated authority, seems to have misconstrued the effect of the laws which
provide these associations the same immunities and exemptions as national
banks located in this state. If the outcome results in exemptions, regard-
less of the terminology used to describe such allowance, it is just as much
an exemption as though it were an omission to tax. The language of the
court in terming its allowance as not an exemption, but "a limitation on
the method of taxation," will result in further exemptions, difficulty in
distinguishing the two, and loss of revenue for the people of Georgia.2 9

First Agricultural National Bank of Bershire County v. State Tax Com-
mission,30 a recent United States Supreme Court decision held that the
National Bank Act, 12 U.S.C. section 548 (1964) prevents Massachusetts
from imposing a use and sales tax on the sale of tangible personal property
sold to national banks for their own use. Beginning with Owensboro Na-
tional Bank v. Owensboro,3 ' the Supreme Court has declared national banks
to be agencies of the government and therefore only taxable by the consent
of Congress. Congress has provided the state with any one of four methods
of taxing national banks,3 2 and any other attempt of taxation which is not
in conformity with these requirements is prohibited.33

Georgia, however, has always classified a national bank "a federal in-
strumentality," if organized under The National Bank Act, 12 U.S.C.
section 1, et. seq., and exempted purchases of tangible personal property
by national banks when used exclusively for banking purposes.3 4 State
banks are treated like national banks; therefore, they enjoy the same con-
stitutional immunity.3 5 Federal savings and loan associations, on the other
hand, are entitled to the same tax exemptions given state associations.3 6

Taxes are imposed on the tangible personal property of state chartered

28. In re Hover Motors, Inc., 121 Colo. 439, 217 P.2d 863 (1950) ; Hibernia Nat'l Bank v.
Louisiana Tax Comm'n, 195 La. 43, 196 So. 15 (1940); Gate City Guard v. Atlanta,
113 Ga. 883, 39 S.E. 394 (1901).

29. Letter from John A. Blackmon, Deputy Commissioner, Georgia Department of
Revenue, to the author October 22, 1968, estimated that Atlanta Federal will cause
a revenue loss of one million dollars per year, or about one-third of total collections
in this area.

30. 389 U.S. 1033 (1968). As a result of a statement in this majority opinion (12 U.S.C.
§548 (1964) and its legislative history requires a change in state taxation of national
banks to come from Congress) Congressman Bertram L. Podell (Dem. N.Y.) has
introduced H.R. 19031, in an effort to overrule this decision. This bill is currently in
the House Banking Committee. See 37 U.S.L.W. 3054 (1968).

31. 173 U.S. 664, 668 (1899); First Nat'l Bank of Louisville, 174 U.S. 438 (1899);
Des Moines Nat'l Bank v. Fairweather, 263 U.S. 103 (1923); First Nat'l Bank v.
Hartford, 273 U.S. 548 (1926) ; Iowa-Des Moines Nat'l Bank v. Bennett, 284 U.S.
239 (1931) (cases cited in order decided).

32. 12 U.S.C. §548 (1964). Discussed in note 19 supra.
33. Des Moines Nat'l Bank v. Fairweather, 263 U.S. 103 (1923).
34. Linton v. Childs, 105 Ga. 567, 32 S.E. 617 (1898).
35. GA. CODE ANN. §92-3403 (a) (C) (2) (h) (Supp. 1967).
36. 12 U.S.C. §1464 (h) (1964).
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associations. 37 Since not prohibited by federal law (other than the require-
ment that the tax on federal associations be no greater than the tax on
state associations) 38 federal savings and loan associations are liable for
the taxes imposed on state chartered associations.8 9

This writer feels that future interpretations of the Atlanta Federal de-
cision will compel an extension of the tax exemption of the type given
to long term notes of state chartered building and loan and federal savings
and loan associations into the sales and use tax area. The court in the
instant case classified these asociations as national banks for tax purposes
which, coupled with the First Agricultural National Bank case, will result
in the majority of state taxation of banks being controlled by federal law.

The Legislature has created an exemption in violation of the Georgia
constitution and the Supreme Court of 'Georgia acquiesced by denominat-
ing such "a limitation on the method of ad valorem taxation." This ruling
conflicts with the stated legislative intent of the tax; 40 therefore, it be-
comes a question for the legislature to resolve. Part III, section 1 of the
Intangible Property Tax Act of 1953 should be repealed.

J. STEPHEN GUPTON, JR.

TORTS-N EGLIGENCE-INSTRUCTION ON

UNAVOIDABLE ACCIDENT PREJUDICIAL ERROR

Plaintiff was injured when the boat in which she was riding was struck
by a boat driven by the defendant. Defendant maintained that the glare
from the sun prevented him from seeing plaintiff's boat in time to avoid
the collision. The passengers of the plaintiff's boat said that all the occu-
pants of the defendant's boat were looking to the rear at the time of impact
-presumably at the defendant's son, who had just been "dropped" after
skiing. The trial court issued instructions to the jury on negligence, con-
tributory negligence, and unavoidable accident. The plaintiff appealed
a decision for the defendant on the ground that the latter instruction
constituted prejudicial error. The Supreme Court of Idaho, in an opinion
sustaining the plaintiff's contention,' stated:

Instructions on negligence and contributory negligence are suf-
ficient and inclusive of the essence of so-called unavoidable acci-
dents; to instruct specifically on unavoidable accidents serves only

37. GA. CODE ANN. §16-427 (Supp. 1967).
38. 12 U.S.C. §1464(h) (1964).
39. 1950-51 OPs. ArrY. GEN. 399 (1951).
40. "Notwithstanding any other provision of this law to the contrary, it is the intention

of the General Assembly of Georgia that long term notes secured by real estate
shall be taxed." GA. CoDr ANN. §92-178 (Rev. 1961).

1. Schaub v. Linehan, 92 Idaho 332, 442 P.2d 742 (1968).


