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well settled rule that the defendant's statement must be a narrative account
of the matter under investigation. The court went further and emphasized
that if the defendant desires to corroborate his statement by real or docu-
mentary evidence, he must introduce said evidence in the usual and regular

way.22 The majority concluded that the defendant will be limited to a

statement if he is to retain his right to the opening and concluding argu-
ment.

23

In the principal case the defendant exhibited documents to the jury

with the obvious intent of trying to convince the jury that he bore no
malice toward Mr. Hoard.24 It was urged by the State that the court er-

roneously construed the holding in Freeney25 as standing for the proposition
that evidence may be tendered to the trial court only in the usual and
ordinary manner. The State felt that this line of reasoning fails to take
into account the established proposition that evidence may be placed
before a jury by making an oral profert thereof, as the defendant did in
the principal case.26

The majority opinion in the principal case is not only illogical, but

unfounded in the light of cases heretofore decided by the Georgia Court
of Appeals. It is now unclear as to what restriction the court will place
upon the defendant as far as introducing or proferting evidence via his
unsworn statement. Up until this decision it was quite clear that a de-
fendant's statement was restricted to a narrative statement, but in the
light of this decision the question is again unsettled.

HYLTON DUPREE, JR.

DESCENT AND DISTRIBUTION-GEORGIA RULES

OF INHERITANCE-THE STATUS OF

GRANDPARENTS

In Waters v. Roberts' the Georgia Court of Appeals had to determine
who would inherit the estate of a deceased five year old child whose only
survivors were two grandmothers and a number of first cousins, aunts and
uncles. The grandmothers were appointed administratrices and brought

22. Saunders v. State, 172 Ga. 770, 158 S.E. 791, (1931); Allen v. State, 150 Ga. 706,
105 S.E. 369 (1920); Nero v. State, 126 Ga. 554, 55 S.E. 404 (1906) ; Theis v. State,

45 Ga. App. 364, 164 S.E. 456 (1932); Gaston v. State, 9 Ga. App. 824, 72 S.E. 285
(1911); Woodard v. State, 5 Ga. App. 447, 63 S.E. 573 (1908).

23. Hall v. State, 104 Ga. App. 10, 12, 120 S.E.2d 925, 926 (1961).
24. Brief for Appellee at 25, Park v. State, 224 Ga. 467, 162 S.E.2d 359 (1968)
25. 129 Ga. 759, 59 S.E. 788 (1907).
26. Brief for Appellee on motion for rehearing at 8, Park v. State, 224 Ga. 467, 162

S.E.2d 359 (1968).
1. 116 Ga. App. 620, 158 S.E.2d 684 (1967).
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a statutory proceeding under the Code to determine heirship. 2 In the trial
court the grandmothers were held to be the heirs at law of the deceased
and were entitled to take the estate to the exclusion of the first cousins,
aunts and uncles. 3

In Georgia there is no express statutory provision under which grand-
parents may inherit.4 In Waters the grandmothers relied upon subsection
7 of the Georgia rules of inheritance which reads, "In all sections more
remote than the foregoing, the paternal and the maternal next of kin shall
stand on the same ground." 5 The appellees (grandmothers) in their brief
acknowledged a scarcity of precedent to support their contentions and
based their claims to heirship on the comments of the author of the Descent
and Distribution section of the ENCYCLOPEDIA OF GEORGIA LAW which says
that, "It may be doubted whether grandparents can gain the status of
heirs unless it is conferred by the provision . . . (of subsection 7 above) ."6

The court held in Waters that subsection 7 was meant only to avoid
any discrimination with respect to maternal and paternal relatives in
applying the rules which follow subsection 7.7 The appellants' status to
inherit was explicitly defined by subsection 8 of the rules of inheritance
which says that, "First cousins stand next in degree; uncles and aunts in-
herit equally with cousins.""

The court recognized that any status of the grandmothers to inherit
could come only from application of the canon law formula in subsection
9. 3,ince however, the appellant first cousins, aunts and uncles occupied
a higher status in law by virtue of subsection 8, the trial court was re-
versed and the grandmothers took nothing.9

Before criticizing the elementary injustice of the Georgia rules of in-
heritance with regard to grandparents a brief discussion of the legal history
of the common law doctrine of ascent of inheritance is in order. After the
battle of Hastings in 1066, feudalism in England developed a system, the
effectiveness of which would have been destroyed had the right to devise
realty been recognized. 10 By the time of Henry III, feudalism and the
concept of primogeniture were well established." The concept of primo-
geniture spelled out the devolution of realty upon the death of the over-
lord which held the large landed estates together. The tenant for his status

2. GA. CODE ANN. §§113-2801-2802 (Rev. 1959).
3. Waters v. Roberts, 116 Ga. App. 620, 158 S.E.2d 684 (1967).
4. 9 ENCY. GA. L. Descent and Distribution, §29 (1965).
5. GA. CODE ANN. §113-903 (7) (Supp. 1968).
6. 9 ENCY. Ga. L. supra note 4.
7. Waters v. Roberts, 116 Ga. App. 620, 158 S.E.2d 684 (1967).
.8 GA. CODE ANN. §113-903(8) (Supp. 1968).
9. Waters v. Roberts, 116 Ga. App. 620, 623, 158 S.E.2d 684, 685 (1967.). See Wetter

v. Habersham, 60 Ga. 193 (1878) and Ector v. Grant 112 Ga. 557, 37 S.E. 984 (1901),
two cases concerning application of the Canon Law.

10. See generally D. REDFEARN, WILLS AND THE ADMINISTRATION OF ESTATES IN GEORGIA
5 (1938).

11. T. ATKINSON, HORNqBOOK ON WILLS 38-39 (2d ed. 1953).



furnished money, service, produce or manpower to the overlord, depending

upon the nature of the estate held by the tenant. Every landholder held

of the king, either directly as a tenant in capite or through an overlord or

a succession of overlords who ultimately held of the king.12 This well or-

ganized scheme provided the king with certain tenants upon whom he

could rely for duly armed and equipped warriors. 13 It is easily seen that

if the overlords had the right to devise realty, thereby dividing up the

estates, the entire structure of the feudal society would have been disrupted.

In keeping with this background the laws of intestate succession to prop-

erty must be considered. According to Blackstone's Canon One; "Inheri-

tance shall lineally descend to the issue of the person last died seized in

infinitum; but shall never lineally ascend."'1 4 This Canon is related to the

feudal theory that one cannot be both lord and heir.15 Pollack and Maitland

suggest that there are very few cases in which a parent may plausibly inherit

from a dead son and they confess with jest and apology that perhaps the

only rationale for excluding direct ancestors from inheriting is "that heavy

bodies never bound upward in a perpendicular line."'16

Whatever may have been the rationale in the England of Henry III, the

Inheritance Act of 183317 abolished the common law prohibition against

ascendency by establishing the following order of preference: (1) Descen-

dants, (2) Parents, (3) Brothers and sisters and their issue, (4) Grand-

parents, and (5) Uncles and aunts, etc.' 8 It is noted that if these rules

were applied to the facts in the Waters case, the grandmothers would have

taken to the exclusion of the aunts, uncles and cousins. However, the

Inheritance Act favored the paternal ancestry, an evil which is remedied

in Georgia today by subsection 7 of GA. CODE ANN. section 113-903 (Supp.

1968).
Professor Atkinson states that only a few of our states have a system

of distribution as rational or advanced as that in present day England and

that all states have now rejected the common law prohibitions that pre-

vented lineal ascendants inheriting land. 19 Georgia in 1789 rejected the

prohibitions against ascendency. 20 In the Act of December 23, 1789, as

amended by the Act of December 12, 1804, parents were allowed to share

in the estate of the deceased on the same footing with brothers and sisters.2 1

12. R. POUND and T. PLUCKNETT, READING ON THE HISTORY AND SYSTEM OF THE COM-

MON LAW 650 (3rd ed. 1927).

13. II F. POLLACK & F. MAITLAND, THE HISTORY OF ENGLISH LAW 263 (2d ed. 1953).

14. W. BLACKSTONE, COMM _..TARIES ON THE LAW 352 (Bernard C. Gavit ed. 1941).

15. T. ATKINSON, supra note 11 at 293.
16. id. at 295.
17. 3 & 4 WILL. IV, ch. 106, §6 (1833). A full discussion of the English law of intestate

succession appears in Atkinson's Hornbook, supra note 11, at 87.

18. T. ATKINSON, supra note 11, at 40.
19. T. ATKINSON supra note 11, at 60. Contra, Bray v. Taylor, 36 N.J.L. 415 (1875), an

old case in which the common law prohibition was followed.

20. T. COBB, DIGEST OF GEORGIA LAW 292 (1851).
21. Id.
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No express provision was made for grandparents to inherit, however a
footnote in COBB'S DIGEST OF 185122 states that, in the absence of closer
kin to the deceased, grandfathers would share under the canon law formula
along with uncles (presumably grandmothers and aunts also) immediately
after cousins.

In 1858 the 'General Assembly of Georgia passed an Act for the purpose
of codifying the law of Georgia including the common law, the constitu-
tions, the statutes of England of force in this state, and the decisions of
the Supreme Court.2 3 This monumental work continued the abrogation
of the common law prohibition against inheritance by ancestors. The
GEORGIA CODE OF 1860, as in the present Code, made no express provision
whereby a grandparent could inherit. Similar to subsection 9 of GA. CODE
ANN. section 113-903 (Supp. 1968), the GA. CODE OF 1860 had a rule fordetermining the more remote degrees of inheritance. Under that provision,
as today, grandparents could inherit by application of the canon law
formula.24

It has been stated that four aims should be kept in mind regarding the
law of inheritance:25

I. The continuation of the regime of private property as dominant
in the social order.

II. The wishes of the individual.
III. The well being of the family.
IV. The well being of society.

It can be argued that these aims could serve as standards to be used in
making a critical analysis of a rule of descent and distribution. Keeping in
mind "the wishes of the individual," if the mind of a deceased five year
old child could have been looked into in the Waters case, and the statute
responsive to that vista, it is submitted that the grandmothers would have
taken. This argument is in line with the frequently cited principle that a
good test is to consider what the deceased would have willed had he
thought to do SO.

2 6

Although systems of distribution of property were recognized at common
law long before the first Statute of Distribution in England, it is universal-
ly agreed that the right to inherit is not a natural right but a right created
by statute. 27 Nevertheless, the statutes nearly always recognize the "natural
law of consaniguinity . . . and natural affection of a person toward those
nearest him in relationship.'-28 This being considered a standard, the

22. Id.
23. Preface to GA. CODE (1860) at iii.
24. GA. CODE §2452 (1860).
25. I R. ELY, PROPERTY AND CONTRACT IN RELATION To THEIR DISTRIBUTION OF WEALTH

425 (1914).
26. G. THOMPSON, WILLS 56 (2d. ed. 1916).
27. Id. at 55.
28. 26A C.JS. Descent and Distribution §2 (1968).



Georgia rules of inheritance are subject to criticism regarding the position

of grandparents. This writer argues that lines of consaniguinity and natural

affection are stronger between children and grandparents than between

children and their aunts, uncles and first cousins. This argument is based

upon common sense observation rather than upon any known principles

of law.
Although not law, the collective wisdom of the Model Probate Commit-

tee of the American Bar Association cannot be ignored in this connection. 29

In section 22 (b) of the rules of descent, the grandparents occupy a favored

position within paragraph 5 and the aunts, uncles and first cousins are

relegated to a lower status within paragraph 6, the canon law "catch-all"

provision.3 0. This writer recognizes that the 'Georgia Court of Appeals

correctly interpreted the Georgia law which is supposedly the will of the

people as spoken by the legislature. However, in view of the effect of the

holding in the Waters case this writer thinks the legislature of Georgia

should take a fresh look at the Georgia rules of inheritance. Because the

rules have been in the Code for over a hundred years does not in and of

itself make them the best rules possible.
LAWRENCE C. COLLINS

SOCIAL SECURITY AND PU BLIC WELFARE-

SUBSTITUTE FATHER REGULATIONS-AN

IMPROPER DEFINITION OF PARENT

In a recent decision' the United States Supreme Court declared invalid

Alabama's "substitute father" regulation, which denied payments under

the state's federally supported Aid to Families with Dependent Children

Program 2 to children of a mother who cohabited with any able-bodied

man. Mrs. Sylvester Smith and her four children, residents of Dallas

County, Alabama, who had received aid under the AFDC Program for

several years, brought a class action against officers and members of the

Alabama Board of Pensions and Security in the district court under 42

U.S.C. section 19833 seeking declaratory and injunctive relief. They al-

29. ABA MODEL PROBATE CODE §22b (1946).
30. Id.

1. King v. Smith, 392 U.S. 309 (1968).
2. Originally known as "Aid to Dependent Children," Social Security Act §401, 42 U.S.C.

§601 (1964), the name of the program was changed by amendment to "Aid and
Services to Needy Families with Children," Social Security Act §104 (a) (1), 42 U.S.C.
§601 (1968) . Alabama's program still bears the former name.

3. Every person who, under color of any statute, ordinance, regulation, custom, or usage,
of any State or Territory, subjects, or causes to be subjected, any citizen of the United
States or other person within the jurisdiction thereof to the deprivation of any right",
privileges, or immunities secured by the Constitution and laws, shall be liable to the
party injured in an action at law, suit in equity, or other proper proceeding for
redress.
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