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is an important step in a realistic direction. 45 However, it would be more
realistic if it included an expressed provision as to the woman's mental
health, and a provision as to incest. Then by recognizing the unborn
fetus as having a being protected under the homicide sections of the code,
Georgia would have a strong criminal abortion law with valid therapeutic
exceptions. Finally, to make it workable and to protect the physician as
well as the husband, a provision should require the husband's consent,
except in instances of immediate danger to the woman, before the thera-
peutic abortion is performed.

HUGH P. THOMPSON

CRIMINAL PROCEDURE-EVIDENCE-LOSS OF

OPENING AND CONCLUDING ARGUMENT

BY PROFERTING OF DOCUMENTS

In Park v. State' the defendant was tried and convicted for his alleged
participation in the dynamite slaying of Piedmont Circuit Solicitor Gen-
eral Floyd G. Hoard. The defendant, who introduced no evidence in the
trial, took the stand to make an unsworn statement to the jury in his be-
half. In the course of his unsworn statement the defendant, in order to
bolster his contention of innocence, told the jury that he and Floyd Hoard
were close friends. At this point the defendant made a profert2 of two
documents to the jury. One document was an insurance policy which the
defendant had taken out on Mr. Hoard when he loaned to him $1,000.00
which made it possible for Mr. Hoard's wife to start a small business.3 The
other document was a power of attorney given to Mr. Hoard by the de-
fendant.4 Relying on several precedent Georgia decisions, the trial court
held that by proferting to the jury the aforementioned documents the
defendant had introduced evidence in his behalf therefore losing his right
to the opening and concluding argument.5

45. For good discussions on the merits of such a law, See Law, Morality, and Abortion,
22 RUT. L. REv. 415 (1968), and Leavy and Charles, California's New Therapeutic
Abortion Act: An Analysis And Guide To Medical And Legal Procedure, 15 U.C.L.A.
L. REV. 1 (1967).

1. 224 Ga. 467, 162 S.E.2d 359 (1968).
2. "An exhibition of a record or paper in open court." The RANDOM HousE DiCrnONARY

1148 (unabridged ed. 1966).
3. Park v. State, 224 Ga. 467, 477, 162 S.E.2d 359, 366 (1968).
4. Id.
5. GA. CODE ANN. §38-415 (Supp. 1968). "In all criminal trials, the prisoner shall

have the right to make to the court and jury such statement in the case as he may
deem proper in his defense. It shall not be under oath, and shall have such force
only as the jury may think right to give it. They may believe it in preference to
the sworn testimony in the case. The prisoner shall not be compelled to answer
any questions on cross-examination, should he think proper to decline to answer.
In the alternative, however, if the prisoner wishes to testify and announces in open
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There is no question that the right to open and conclude the argument

to the jury is an important legal right.6 The defendant was first given

this right by statute in 18527 and it is still included in the GA. CODE ANN. 8

Since 1852 there has always been an exception to this right i.e., where the

defendant introduces evidence in his own behalf the right to opening and

concluding argument goes to the State.9

The question on appeal was whether or not the proferting of documen-
tary evidence by the defendant in his unsworn statement to the jury con-

stituted a tender of evidence so as to deny him the right of the opening and

concluding argument. The 'Georgia Supreme Court in a 4-3 decision held

that the denial of the opening and concluding argument to the defendant
was reversible error and remanded for a new trial.10 The court stated that

this question was one of first impression in the Georgia Supreme Court."

Such question would be of no importance in other states for all states have

abolished the common law right of the defendant to make an unsworn
statement to the jury.12

The majority relied heavily on the case of Freeney v. State,'3 in which
the defendant was denied the opening and concluding argument. The
exact question before the court was whether some rent receipts were simply
read or spoken of in the defendant's statement, or were introduced in evi-
dence, thus recognizing a distinction between the effect of a defendant's
exhibiting a document and his introducing it in evidence. In Freeney the

court his intention to do so, he may so testify in his own behalf. If so, he shall
be sworn as any other witness and cross-examined as any other witness, except
that no evidence of general bad character or prior convictions shall be admissible
unless and until the defendant shall have first put his character in issue. Evidence
of prior felony convictions may be admitted in those cases where the same are
alleged in the indictment as provided by law. The failure of a defendant to testify
shall create no presumption against him, and no comment shall be made because of
such failure: Provided, however, in the event the defendant elects to be sworn and
examined, he shall not lose his right to open and conclude the argument to the
jury, if he has not introduced other evidence in the trial." GA. CODE ANN. §27-2201
(Rev. 1953). "After the testimony shall have been closed on both sides, the State's

counsel shall open and conclude the argument to the jury, except that, if the
defendant shall introduce no testimony, his counsel shall open and conclude after
the testimony on the part of the state is closed."

6. Hart v. State, 88 Ga. App. 334, 76 S.E.2d 561 (1953)
7. GA. CODE ANN. §27-2201 (Rev. 1953).
8. Id.
9. Id.

10. Park v. State, 224 Ga. 467, 162 S.E.2d 359 (1968).
11. "So far as we are able to ascertain, this court has never passed upon the precise

question now presented ...." Id. at 478, 162 S.E.2d at 367 (1968).
12. "The State of Georgia is the only state-indeed apparently the only jurisdiction

in the common-law world to retain the common-law rule that a person charged
with a criminal offense is incompetent to testify under oath in his own behalf at
his trial . . . . in 1868, Georgia allowed the criminal defendant to make an
unsworn statement. The statute enacted for that purpose, is now GA. CODE ANN.
§38-415, and provides in all criminal trials, the prisoner shall have the right to
make to the court and jury such statement in the case as he may deem proper
in his defense. It shall not be under oath, and shall have such force only as the
jury may think right to give it ..... Ferguson v. Georgia 365 US. 570 (1961).

13. 129 Ga. 759, 59 S.E. 788 (1907).
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court found that the rent receipts were introduced in evidence and that
denial of opening and concluding argument to defendant was correct.
Dicta in the majority opin; , ndicated that if the rent receipts were
merely read by the defendant, without objection from the State and not
formerly introduced in evidence, the defendant's right to opening and
concluding argument would not be affected. 14 In the principal case the
majority relied heavily on such dicta and concluded that since the defen-
dant merely exhibited these papers to the jury he had introduced no evi-
dence and was therefore entitled to the opening and concluding argument. 15

The dissenting justices' 6 were of the opinion that the exhibiting of docu-
ments to the jury in order to corroborate the defendant's statement was
tantamount to introducing such documents in evidence and accordingly
the trial court was correct in denying the defendant the right to the
opening and concluding argument.' 7

The majority overlooked several cases decided by the Georgia Court of
Appeals that are directly in point and the State contended that the court
erroneously construed Freeney.ls In a full bench unreversed decision 19 of
the Georgia Supreme Court, Justice Evans went into a discussion of the
defendant's right to make an unsworn statement to the jury.2 0 Nero v.
State stands for the proposition that a defendant's unsworn statement shall
be narrative and clearly demonstrates that an attempt to corroborate his
statement by making profert of certain documents to the jury constitutes
a tender in evidence of the same.

Even greater stress on this issue is made in the holding of the Georgia
Court of Appeals in the case of Hall v. State.2 1 The court stated that it is a

14. Id. at 754, 59 S.E. at 790 (1907).
15. Park v. State, 224 Ga. 467, 480, 162 S.E.2d 359, 368 (1968).
16. Id. at 481, 162 S.E.2d at 369 (1968) (Nichols and Undercofler, JJ.; Duckworth,

CJ., Dissenting).
17. Id. at 481, 162 S.E.2d at 369 (1968).
18. Brief for Appellee on motion for rehearing at 8, Park v. State, 224 Ga. 467, 162

S.E.2d 359 (1968).
19. Nero v. State, 126 Ga. 554, 55 S.E. 404 (1906).
20. "The prisoner must have some regard to the relevance and the rules of evidence, for

it was never intended that in giving his narrative of matters pertaining to his
defense he should attempt to gct before the jury wholly immaterial facts or attempt
to holster up his unsworn statement by making profert of documents, letters, or the
like, which if relevant might be introduced in evidence or proof of their genuiness.
Without such proof he can not place them before the jury as corroborating evidence
of what he says. It would be extending his privilege far enough to accord him the

right of making a statement to the effect that he had received a document or
letters of a certain purport, without permitting him to produce the same and read it
for the purpose of convincing the jury of its existence or genuineness. If he desires
to corroborate his statement by documentary evidence, the writing itself should be
offered in evidence in the usual and regular way, and if the writing be immaterial
or for any other reason inadmissible, then for a greater reason should the defendant
be denied the privilege of making profert of it and reading it to the jury as part of
his statement." Id. at 555, 55 S.E. at 404 (1906).

21. 104 Ga. App. 10, 11, 120 S.E.2d 925 (1961).
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well settled rule that the defendant's statement must be a narrative account
of the matter under investigation. The court went further and emphasized
that if the defendant desires to corroborate his statement by real or docu-
mentary evidence, he must introduce said evidence in the usual and regular

way.22 The majority concluded that the defendant will be limited to a

statement if he is to retain his right to the opening and concluding argu-
ment.

23

In the principal case the defendant exhibited documents to the jury

with the obvious intent of trying to convince the jury that he bore no
malice toward Mr. Hoard.24 It was urged by the State that the court er-

roneously construed the holding in Freeney25 as standing for the proposition
that evidence may be tendered to the trial court only in the usual and
ordinary manner. The State felt that this line of reasoning fails to take
into account the established proposition that evidence may be placed
before a jury by making an oral profert thereof, as the defendant did in
the principal case.26

The majority opinion in the principal case is not only illogical, but

unfounded in the light of cases heretofore decided by the Georgia Court
of Appeals. It is now unclear as to what restriction the court will place
upon the defendant as far as introducing or proferting evidence via his
unsworn statement. Up until this decision it was quite clear that a de-
fendant's statement was restricted to a narrative statement, but in the
light of this decision the question is again unsettled.

HYLTON DUPREE, JR.

DESCENT AND DISTRIBUTION-GEORGIA RULES

OF INHERITANCE-THE STATUS OF

GRANDPARENTS

In Waters v. Roberts' the Georgia Court of Appeals had to determine
who would inherit the estate of a deceased five year old child whose only
survivors were two grandmothers and a number of first cousins, aunts and
uncles. The grandmothers were appointed administratrices and brought

22. Saunders v. State, 172 Ga. 770, 158 S.E. 791, (1931); Allen v. State, 150 Ga. 706,
105 S.E. 369 (1920); Nero v. State, 126 Ga. 554, 55 S.E. 404 (1906) ; Theis v. State,

45 Ga. App. 364, 164 S.E. 456 (1932); Gaston v. State, 9 Ga. App. 824, 72 S.E. 285
(1911); Woodard v. State, 5 Ga. App. 447, 63 S.E. 573 (1908).

23. Hall v. State, 104 Ga. App. 10, 12, 120 S.E.2d 925, 926 (1961).
24. Brief for Appellee at 25, Park v. State, 224 Ga. 467, 162 S.E.2d 359 (1968)
25. 129 Ga. 759, 59 S.E. 788 (1907).
26. Brief for Appellee on motion for rehearing at 8, Park v. State, 224 Ga. 467, 162

S.E.2d 359 (1968).
1. 116 Ga. App. 620, 158 S.E.2d 684 (1967).
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