
MERCER LAW REVIEW

in the prevailing unitary trial and verdict procedure has itself raised some
constitutional questions in the minds of at least one author.18 If the death
penalty is to remain as an alternative measure of punishment for these
offenses, it would appear that the more preferable procedure for its ad-
ministration would be found in some configuration of the two stage trial
and sentencing procedure last discussed.
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CRIMINAL LAW-ABORTION-GEORGIA'S NEW

THERAPEUTIC ABORTION LAW

The moral and legal consequences of abortion have been discussed, de-
bated, enacted, and decided for centuries. The current law on abortion in
Georgia was passed in 1876,1 and has been codified in GA. CODE ANN.
chapter 26-11. That chapter, however, will be superceded by a new chapter
26-12 as of July 1, 1969. The changes and the results thereof will be the
subject to which this discussion is addressed.

At common law, it was a misdemeanor to induce a miscarriage of a
woman pregnant with a quick child if it resulted in the death of that
child.2 The current law of Georgia makes it an intent to commit murder
for any person to administer any substance or use any instrument on "any
woman pregnant with child" if the intent is to destroy that child and the
act results in the death of either the mother or the child.3 The phrase
-woman pregnant with child" has been held to mean that the child is
quick.4 Thus the object of this section is to prevent the destruction of the
unborn child. But, in addition to protecting the common law right of the
unborn quick child, another section of the current Georgia law provides
that it is a misdemeanor to administer any substance or use any instrument
on a "pregnant woman" with the intent to produce a miscarriage or an
abortion. 5 'Georgia courts have construed the phrase "pregnant woman" to
mean that the fetus has not yet become quick.6 Even if the purpose of this
section was to protect the pregnant woman from the unhealthy possibilities
of an induced abortion, the General Assembly, as early as 1876, indirectly

18. Id. at 181-183. See also MODEL PENAL CODE §210.6 (Proposed Official Draft, 1962).
Section contains a complete proposal for a two stage trial and sentencing procedure
which would vastly improve that followed in Georgia today.

1. Ga. Laws 1876, p. 113.
2. Mitchell v. Commonwealth, 78 Ky. 204 (1879); Abrams v. Foshee, 3 Iowa 274 (1856);

State v. Cooper, 22 N.J.L. 52 (1849); Commonwealth v. Parker, 50 Mass. 263 (1845).
3. GA. CODE ANN. §26-1101 (Rev. 1953).
4, Passley v. State, 194 Ga. 327, 21 S.E.2d 230 (1942); Wilbanks v. State, 41 Ga. App.

268, 152 S.E. 619 (1930); Hunter v. State, 29 Ga. App. 366, 115 S.E. 277 (1922);
Summerlin v. State, 150 Ga. 173, 103 S.E. 461 (1920).

5. GA. CODE ANN. §26-1102 (Rev. 1953).
6. Cases cited note 4 supra.
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recognized that a non-quick fetus has a right to be protected from destruc-
tion. The only real distinction between the protection of a non-quick
fetus and a quick child is the degree of punishment demanded by the
State for their destruction.

The distinction between "quick" and "non-quick" has been abandoned;
the offenses unified; and the punishment thereof standardized under the
new law.7 The offense will be complete when the act of administering any
substance to or using any instrument on any woman is done with the
intent to produce a miscarriage or an abortion.8 The language of this
section is broad, and it should be noted that the phrase "any woman"
could be construed to include an act of intended self-induced abortion by
the woman herself.9 Perhaps a more notable change, however, is the fact
that the woman need not be pregnant.' 0 In short, the General Assembly
of Georgia has once again extended the protection of the fetus by broad-
ening the offense of abortion and standardizing its punishment.

The greatest change effected by the new section, however, will not be

the extension of protection, but the extension of exceptions. At common law,
an abortion could be performed on a pregnant woman if she carried a
quick child and if the abortion was necessary to save her life." The current

Georgia law provides for an abortion when necessary to preserve the
woman's life,' 2 but it goes on to allow an abortion if two physicians think
it necessary to preserve her life.' 3 Virtually all jurisdictions in the United
States are willing to go this far,'4 but only a few states have proved willing
to go beyond.15 The grounds for abortion under the new law in Georgia
will completely supercede the present grounds.

The first ground will allow abortion when "[A] continuation of the
pregnancy would endanger the life of the pregnant woman or would seri-
ously and permanently injure her health."'16 As proposed to the 'General
Assembly, this ground included an impairment to the mental health as
well as the physical health of the woman.' 7 As passed, the generic term
"health" might be construed to include mental health since this section
was not limited to physical health, but its meaning would be more explicit

7. GA. CODE ANN. §26-1201 (effective July 1, 1969).
8. Id.
9. MODEL PENAL CODE §230.3 (4) (Proposed Draft 1962). The recommended offense

of self-induced abortion is, however, limited to that period after the twenty-sixth
week of pregnancy.

10. See Annot. 16 A.L.R.2d 942 (1951). See also MODEL PENAL CODE §230.3(5) (Pro-
posed Draft 1962). This section recommends the offense of pretended abortion if
the woman is not pregnant.

11. Cases cited note 2 supra. See R. PERKINS, CRIMINAL LAw, §4 (a) (1957).
12. GA. CODE ANN. §26-1101-1102 (Rev. 1953).
13. Id.
14. L-eavy and Kummer, Criminal Abortion: A Failure of Law, 50 A.B.A.J. 52 (1964).
15. COLo. REV. STAT. ANN. §40-2-50 (1967); N.C. GEN. STAT. §14-45.1 (1967); CAL. HEALTH

& SAFETY CODE §25951 (West Supp. 1967).
16. GA. CODE ANN. §26-1202 (a) (1) (effective July 1, 1969).
17. Tentative Draft of the Proposed Criminal Code of Georgia §26-1202(a) (1966).
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if expressed. A provision for mental health was made in the MODEL PENAL
CODE,1s and has been made under the statutes of Colorado 19 and Cali-
fornia.

2 0

The second ground for abortion would exist when "[T]he fetus would
very likely be born with a grave, permanent, and irremediable mental or
physical defect."'21 This ground has also been recommended to2 2 and passed
by a few states.23 As in the case of the first ground, this ground exists at the
determination of the physician in the exercise of his clinical judgment.24

The final ground exists when "[T]he pregnancy resulted from forcible
or statutory rape."' 25 Again, this provision is in accord with provisions in
THE MODEL PENAL CODE and some of the other states,26 but unlike them,
the Georgia section makes no provision for incest. For this omission there
is no logical explanation. Incest is a loathesome crime which, like rape,
might produce issue and should, in light of the provisions of other juris-
dictions and the provisions already adopted in Georgia, be made a ground
for abortion.

The remainder of the new Georgia law is concerned with provisions
aimed at any possibility that Georgia as a state or any locality individually
might become an abortion "mill." There is a provision for Georgia resi-
dency.2 7 In addition, it is provided that the abortion be performed in a
licensed and accredited hospital 2s by a physician licensed to practice in
Georgia, 29 that records be maintained30 and that notice be sent to the
Director of Public Health.31

The most serious omission of the new abortion law is in the area of
notice and consent. As to the State, there is no problem with notice. It has
refused to go beyond the provisions as to destruction, and safeguard any
rights to existence that the fetus might have. In other words, it has denied
the fetus a human status which is protected by homicide statutes. Only
by means of the theory of transferred intent, i.e. from mother to quick
child, has the state said that the killing of a fetus is the killing of a human
being.32 Yet in other areas, the rights of the fetus have been recognized

18. MODEL PENAL CODE §230.3(2) (Proposed Draft 1962).
19. COLO. REV. STAT. ANN. §40-2-50(l) (ii) (1967).
20. CAL. HEALTH & SAFETY CODE §25951 (c)(1) (West Supp. 1967).
21. GA. CODE ANN. §26-1202 (a) (2) (effective July 1, 1969).
22. MODEL PENAL CODE §230.3 (2) (Proposed Draft 1962).
23. COLO. REV. STAT. ANN. §40-2-50(4)(ii) (1967,); N.C. GEN. STAT. §14-45.1 (1967).
24. GA. CODE ANN. §26-1202 (a) (effective July 1, 1969).
25. Id. §26-1202(a) (3).
26. MODEL PENAL CODE §230.3(2) (Proposed Draft 1962); COLO. REV. STAT. ANN.

§40-2-50(4) (iii) (1967); N.C. GEN. STAT. §14-45.1 (1967).
27. GA. CODE ANN. §26-1202(b) (l)- (2) (effective July 1, 1969).
28. Id. §26-1202 (b) (4).
29. ld. §26-1202 (a).
30. Id. §26-1202 (b) (7).
31. Id. §26-1202(b) (8).
32. GA. CODE ANN. §26-1103 (Rev. 1953). See Passley v. State, 194 Ga. 327, 21 S.E.2d 230

(1942).
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and extended. In property law, a devise can be made to a child en ventre
sa mere;3 3 the use of the word "children" or "issue" in a bequest includes
a child en ventre sa mere;3 4 and posthumously born children can inherit as
in esse from the time of conception. 35 In torts the idea that an unborn
child lacks being for legal purposes because it does not have existence sep-
arate from the mother has been eroded by court decisions. 36 In Georgia
it has been held that injuries to a non-quick child which produced de-
formities gave a cause of action. 37 And a Georgia court has said that a
child should be considered in being as long as it is in his benefit to do so. 3 8

Therefore, it could be argued, in light of these developments, that criminal
abortion should come under homicide provisions of the code. To do so
would be but a natural extension of the protection against destruction
and of the present law against foeticide 39 which, by means of the theory
of transfer of intent, furnishes being to the quick.child.

The woman obviously needs no notice. Although her consent will not
make her an accomplice to the abortion, 40 it would probably bar any re-
covery in tort for the loss of the child. The rights of the husband are
another matter all together. The new law makes no provisions for notifi-
cation or consent with respect to him. This point is critical for although
there is an expressed statement that an abortion performed in compliance
with the new section will not give a cause of action for wrongful death,41

this might not be enough. A superior court in California has held that the
husband has a legally protectable "marital interest" in the unborn child
which is not affected by the wife's consent.42 That interest gave him an
action in tort against the physician, not for wrongful death, but for an
invasion of his interest in the child. Colorado 43 and North Carolina44

have recognized this problem by providing that a therapeutic abortion can
be performed only with the consent of the husband.

In conclusion, it might simply be said that the new section on abortion

33. 57 Am. JUR. WILLS §154 (1948).
34. id. §1367.
35. 23 AM. JUR. 2d. Descent and Distribution §88 (1965).
36. W. PROSSER, TORTS 354-55 (3d. ed. 1964). See also Comment, Is Legalized Abortion

The Solution To Criminal Abortion?, 37 U. COLO. L. REV. 283 (1964-65).
37. Hornbuckle v. Plantation Pipeline Co., 212 Ga. 504, 93 S.E.2d 727 (1956). See Annot.

10 A.L.R.2d 1059 (1950); 8 MERCER L. REV. 377 (1957); 17 MERCER L. REV. 324
(1965).

38. Morrow v. Scott, 7 Ga. 535 (1849).
39. GA. CODE ANN. §26-1103 (Rev. 1953).
40. Stone v. State, 118 Ga. 705, 45 S.E. 630 (1903).
41. GA. CODE ANN. §26-1202(d) (effective July 1, 1969).
42. Touriel v. Benveniste, Docket No. 776790, Cal. Super. Ct. Oct. 20, 1961; Discussed

in 110 U. PA. L. REV. 908 (1962), and 14 STAN. L. REV. 901 (1962).
43. COLO. REV. STAT. ANN. §40-2-50 (4) (i) (1967). This section applies where the woman

is a minor or incompetent to require the husband's consent.
44. N.C. GEN. STAT. §14-45.1 (1967). This section applies where husband and wife are

living together.
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is an important step in a realistic direction. 45 However, it would be more
realistic if it included an expressed provision as to the woman's mental
health, and a provision as to incest. Then by recognizing the unborn
fetus as having a being protected under the homicide sections of the code,
Georgia would have a strong criminal abortion law with valid therapeutic
exceptions. Finally, to make it workable and to protect the physician as
well as the husband, a provision should require the husband's consent,
except in instances of immediate danger to the woman, before the thera-
peutic abortion is performed.

HUGH P. THOMPSON

CRIMINAL PROCEDURE-EVIDENCE-LOSS OF

OPENING AND CONCLUDING ARGUMENT

BY PROFERTING OF DOCUMENTS

In Park v. State' the defendant was tried and convicted for his alleged
participation in the dynamite slaying of Piedmont Circuit Solicitor Gen-
eral Floyd G. Hoard. The defendant, who introduced no evidence in the
trial, took the stand to make an unsworn statement to the jury in his be-
half. In the course of his unsworn statement the defendant, in order to
bolster his contention of innocence, told the jury that he and Floyd Hoard
were close friends. At this point the defendant made a profert2 of two
documents to the jury. One document was an insurance policy which the
defendant had taken out on Mr. Hoard when he loaned to him $1,000.00
which made it possible for Mr. Hoard's wife to start a small business.3 The
other document was a power of attorney given to Mr. Hoard by the de-
fendant.4 Relying on several precedent Georgia decisions, the trial court
held that by proferting to the jury the aforementioned documents the
defendant had introduced evidence in his behalf therefore losing his right
to the opening and concluding argument.5

45. For good discussions on the merits of such a law, See Law, Morality, and Abortion,
22 RUT. L. REv. 415 (1968), and Leavy and Charles, California's New Therapeutic
Abortion Act: An Analysis And Guide To Medical And Legal Procedure, 15 U.C.L.A.
L. REV. 1 (1967).

1. 224 Ga. 467, 162 S.E.2d 359 (1968).
2. "An exhibition of a record or paper in open court." The RANDOM HousE DiCrnONARY

1148 (unabridged ed. 1966).
3. Park v. State, 224 Ga. 467, 477, 162 S.E.2d 359, 366 (1968).
4. Id.
5. GA. CODE ANN. §38-415 (Supp. 1968). "In all criminal trials, the prisoner shall

have the right to make to the court and jury such statement in the case as he may
deem proper in his defense. It shall not be under oath, and shall have such force
only as the jury may think right to give it. They may believe it in preference to
the sworn testimony in the case. The prisoner shall not be compelled to answer
any questions on cross-examination, should he think proper to decline to answer.
In the alternative, however, if the prisoner wishes to testify and announces in open
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