
area of neutrality in the states since non-action by a state may be action

under the balancing test.6 3

Eventually, the Court will again come to the troublesome question of

what is the limit of the concept of state action and when it does the Court

must either redefine and reexplain adherence for a traditional concept of

state action,64 or decide that Shelley does indeed mean that first amend-

ment rights are to be balanced with constitutional rights, regardless of

whether the action of a state court was permissive or compelling, or hope

that Congress will again preclude the need for such a determination as

it did in the public accommodation cases.
LEONARD 0. FLETCHER, JR.

CONSTITUTIONAL LAW-RIGHT TO TRIAL BY

JURY-THE EFFECT ON STATE STATUTE

WHERE SIMILAR FEDERAL STATUTE

HELD UNCONSTITUTIONAL

The recent decision of the Supreme Court in U.S. v. Jackson' casts some

grave doubts upon the constitutional validity of the sentencing provision

for capital offenses2 contained in the new Georgia Criminal Code which

becomes effective July 1, 1969.3

In Jackson the defendants were charged in count one of the indictment

with a violation of the Federal Kidnaping Act, section 1201 (a) which

provides:

Whoever knowingly transports in interstate . . . commerce, any

person who has been unlawfully . ..kidnaped, . . . and held for

ransom ...or otherwise .... shall be punished (1) by death if

the kidnaped person has not been liberated unharmed, and if the
verdict of the jury shall so recommend, or (2) by imprisonment
for any term of years or for life, if the death penalty is not im-
posed.

4

As the kidnap victim in this case had been harmed, the defendants' case

fell squarely within the above quoted provision of the statute which

creates by its terms an offense punishable by death, "if the verdict of the

63. Lewis, supra note 54, at 128.
64. "The concept of state action, a helpful concept in the division of responsibility

between the federal and state governments, need not be a rigid one. It does seem
true, however, that it can exist as a meaningful concept only by adherence to some

general principles that mark its limits." Lewis, supra note 36, at 1121.
1. 390 U. S. 570 (1968).
2. GA. CODE ANN. §26-3102 (effective July 1, 1969).
3. Ga. Laws 1968 pp. 1249-1351.
4. 18 U.S.C. §1201 (1964).
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jury shall so recommend," but which sets forth no procedure for imposing
the death penalty upon a defendant who waives the right to jury trial or
upon one who elects to enter a plea of guilty. The net effect of this dis-
crepancy in the statutory scheme, argued the defendants, was to place them
in a position whereby they would be forced to incur a risk of capital pun-
ishment under the statute as the price for asserting their sixth amendment
right to trial by jury. The defendants reasoned that in cases where the
sentence is determined by the presiding judge in the absence of a jury,
viz. those involving a plea of guilty or a waiver of jury trial, the Act's
sentencing provision precludes the imposition of the death penalty for lack
of the required jury recommendation. The Government did not dispute
the defendants' proposition that the sine qua non for imposition of the
death penalty under the Act was a recommendation by the jury of capital
punishment. The Government's primary argument is that in cases where
guilt has been determined by a plea of guilty, or by the court in the case
of a waiver of jury trial, the Act authorizes by implication a procedure
whereby the presiding judge may, without the defendant's consent, con-
vene a special jury for the sole purpose of deciding whether he should be
put to death. The Government's argument is supported by the authority
of a 1938 decision of the Seventh Circuit Court of Appeals which recog-
nized the discretionary power of the presiding judge under the Federal
Kidnaping Act to convene a jury solely to decide the issue of capital
punishment where the defendant had been convicted on a plea of guilty.5
Under this bifurcated procedure, the 'Government contends that the sen-
tencing provision of the Act may be applied equally to defendants without
regard to the procedure elected by the defendant to determine the issue
of his guilt. The court here held the Government's argument untenable;
however, upon a finding of no legislative history which might support a
construction of the Act's sentencing provision as one implicative of the
power to be exercised by the presiding judge in convening a special jury
to determine the issue of capital punishment in cases involving a waiver
of jury trial or a guilty plea. What the Government seeks to create by
implication is a special procedural provision neither spelled out nor ap-
parently contemplated by the Act and which, in the absence of any legisla-
tive guidance, could only be developed in substance and form on an unde-
sirable ad hoc basis. As the Act's sentencing provision stands "the inevitable
effect . . . is of course, to discourage assertion of the Fifth Amendment
right not to plead guilty and to deter the exercise of the Sixth Amendment

5. Seadlund v. United States, 97 F.2d 742 (7th Cir. 1938). See also Robinson v. United
States, 264 F.Supp. 146 (W.D. Ky. 1967) affirming that plea of guilty does notpreclude possible imposition of death penalty under Federal Kidnaping Act as thejudge has discretion whether or not to accept a jury's recommendation of deathwhether made when rendering verdict at the trial stage or made by special jury
under Seadlund procedure.
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right to demand a jury trial."6 According to the court, if the only purpose

or effect of the provision is to "chill" the assertion of constitutional rights

by penalizing those who choose to exercise their rights, then the provision

would be patently unconstitutional, and this is no less the case when

Congress has some ameliorative objectives-their pursuit cannot be by

means having the effect of needlessly "chilling" the exercise of fundamental

constitutional rights. "The question," says the Court, "is not whether the

chilling effect is 'incidental' rather than intentional; the question is whether

that effect is unnecessary and therefore excessive." 7 In applying this "neces-

sary" test to the present case, the court looked to the provision of the Act

in issue noting that an entirely legitimate goal of limiting the death

penalty to cases in which the jury recommends it is pursued. The court

felt that the achievement of this goal might be effected without penalizing

those defendants who wish to assert their fifth and sixth amendment rights.

The court suggests that this end could have been served, for example,

by setting out in specific terms a procedure within the provision whereby

the choice between life imprisonment and capital punishment is left to a

jury in every case-regardless of how the defendant's guilt has been de-

termined. Having fully diagnosed the Act's constitutional deficiencies, the

court gave its prescription in capsule form-"the evil in the federal statute

is not that it necessarily coerces guilty pleas and jury waivers but simply

that it needlessly encourages them."
Before going further some authority should be noted for the proposition

that the federal judiciary has determined that it has the power to enforce

these fifth and sixth amendment rights where they have been denied to

defendants in prosecutions by the states. That a conviction may not be had

by the states which is based on a coerced guilty plea in violation of the

defendant's fifth amendment right against self-incrimination has been

decided by the highest court.9 And perhaps more importantly, the Supreme

Court held in Duncan v. Louisiana that the sixth amendment right to trial

by jury in criminal cases is guaranteed to a defendant in a state prosecu-

tion under a state statute.10 In these cases the test for determining whether

or not these fifth and sixth amendment rights are to be protected as against

state action by the fourteenth amendment has been variously phrased in

terms of "basic" and "fundamental" rights or principles which are to be

preserved in favor of the defendants. 1 From these authorities it would

seem indisputable that the federal judiciary would have the power to apply

6. 390 U. S. 570, 581 (1968).
7. Id. at 582.
8. Id.
9. Malloy v. Hogan, 378 U. S. 1 (1964); Commonwealth of Pennsylvania ex rel. Herman

v. Claudy, 350 U.S. 116 (1956).
10. 391 U.S. 145 (1968).
11. Gideon v. Wainwright, 372 U.S. 335, 343-344 (1963) ; In Re Oliver, 333 U.S. 257, 273

(1948); Powell v. Alabama, 287 U.S. 45, 67 (1932).
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its decision in Jackson to a case arising out of a state prosecution involving
a state statute similar to the federal statute involved in Jackson.

This brings us now to a consideration of the Georgia statute here in
question. Effective July 1, 1969, Title 26 of GEORGIA CODE ANN. section
3102 will contain the following provision:

Where, upon a trial by jury, a person is convicted of an offense
which may be punishable by death, a sentence of death shall notbe imposed unless the jury verdict includes a recommendation that
such sentence be imposed. Where a recommendation of death ismade, the court shall sentence the defendant to death. Where a
sentence of death is not recommended by the jury, the court shall
sentence the defendant to imprisonment as provided by law. Unlessthe jury trying the case recommends the death sentence in itsverdict, the court shall not sentence the defendant to death.'2

By its terms the new provision above limits the imposition of the death
penalty in capital cases to those in which it is imposed by an affirmative
recommendation on the part of the jury. The statute includes no provision
specifcally covering capital cases in which a plea of guilty is entered by
the defendant, but it would appear from the last sentence of the above
quoted provision that a jury recommendation of the death penalty is the
sine qua non for its imposition, in which case a guilty plea would guaran-
tee to the defendant charged with a capital offense his life whereas the
exercise of his right to trial by jury would necessarily place his life in
jeopardy. Under the present law in Georgia a defendant charged with a
capital offense must receive a recommendation of mercy from the jury
with their verdict if he is to escape the death penalty.13 In cases where plea
bargaining proves unsuccessful to reduce the offense charged, the defendant
is forced to exercise his right to trial by jury in an attempt to avoid
receiving the death penalty which must be imposed by the judge in the
absence of a jury recommendation of mercy. The problem with regard
to cases in which the defendant waives his right to trial by jury should
not arise in Georgia under the new code provision as it has been held
that a defendant charged with a felony cannot waive his right to a jury
trial and compel the court to try him.14 However, the problem with regard
to guilty pleas remains and, in the light of the Jackson decision, the statute
would no doubt be struck down as unconstitutional should a case reach
the United States Supreme Court on this issue. In at least one recent case
the state courts have struck down statutory provisions similar to the one
involved in the Jackson case based on reasoning similar to that of the
Supreme Court. 1"

12. GA. CODE ANN. §26-3102 (effective July 1, 1969).
13. GA. CODE ANN. §26-1005 (Supp. 1967).
14. Palmer v. State, 195 Ga. 661, 25 S.E.2d 295 (1943).15. Spillers v. State, 436 P.2d 18 (Nev. 1968). Statute imposing capital punishmentonly upon recommendation by the jury held unconstitutional by the Nevada Supreme

Court.
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Some possible remedies might be suggested to correct the constitutional
defects of the new statute under the fifth and sixth amendments. Perhaps

the most satisfactory revision which could be made would consist in a

total deletion of the death penalty for otherwise capital felonies, leaving

life imprisonment as the maximum sentence which could be imposed by

either judge or jury. In this event the sentencing provision would not
"needlessly encourage" the defendant to give up his right to trial by jury

and plead guilty to the offense. Another possibility would be to delete the

last sentence of the above quoted new code provision and insert in its
place the following language:

Where, upon a finding of guilty by the court in cases where a
jury is waived, or upon a plea of guilty, a person is convicted of
an offense punishable by death or imprisonment, the court shall
sentence the offender to death or to imprisonment. 16

This provision would eliminate the incentive for a plea of guilty merely

to obtain the benefit of an immunity from capital punishment which

presumably would satisfy constitutional requirements. However, it could

be argued that placing the onerous burden of imposing the death penalty

upon the judge might result in some continuing inducement for defendants
to plead guilty due to the conscience factor involved where one man is
given the power of life or death over another and the probable attendant

reluctance on the part of most judges to exercise their discretion to sen-

tence a defendant to death. A third possibility suggested by one author
would be to adopt a bifurcated procedure in all capital cases which would

result in equal treatment of all accused felons and not hamper the exercise

of their fifth and sixth amendment rights.' 7 In the first stage of this

procedure each defendant would be allowed to freely choose the procedure

by which his guilt is to be determined, that is, either by a plea of guilty,
or by a trial to the court or a jury. Thereafter, in the second stage, the
judge would be required to empanel a special jury for the purpose of

deciding whether the defendant is to receive the death penalty. This

procedure would be advantageous to the defendant choosing to assert his

right to a jury trial as he could thereby avoid the temptation of attempting

to introduce any mitigating evidence at the trial stage which might tend

to prejudice his chances of acquittal but which would serve to improve his

chance of a recommendation of mercy should the jury decide to find him
guilty. Any mitigating evidence under this bifurcated procedure might be

saved for the contingency of a guilty verdict at the trial stage and be

introduced in the second stage for the jury to weigh in passing sentence.
This placing of the defendant "between the devil and the deep blue sea"

16. Proposed Committee Substitute for H. B. no. 5, §26-3002.
17. United States v. Jacksons The Possible Consequences of Impairing the Right to

Trial by Jury, 22 RUTGERS L. REV. 167, 195-196 (1967).
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in the prevailing unitary trial and verdict procedure has itself raised some
constitutional questions in the minds of at least one author.18 If the death
penalty is to remain as an alternative measure of punishment for these
offenses, it would appear that the more preferable procedure for its ad-
ministration would be found in some configuration of the two stage trial
and sentencing procedure last discussed.

PETER J. RicE, JR.

CRIMINAL LAW-ABORTION-GEORGIA'S NEW

THERAPEUTIC ABORTION LAW

The moral and legal consequences of abortion have been discussed, de-
bated, enacted, and decided for centuries. The current law on abortion in
Georgia was passed in 1876,1 and has been codified in GA. CODE ANN.
chapter 26-11. That chapter, however, will be superceded by a new chapter
26-12 as of July 1, 1969. The changes and the results thereof will be the
subject to which this discussion is addressed.

At common law, it was a misdemeanor to induce a miscarriage of a
woman pregnant with a quick child if it resulted in the death of that
child.2 The current law of Georgia makes it an intent to commit murder
for any person to administer any substance or use any instrument on "any
woman pregnant with child" if the intent is to destroy that child and the
act results in the death of either the mother or the child.3 The phrase
-woman pregnant with child" has been held to mean that the child is
quick.4 Thus the object of this section is to prevent the destruction of the
unborn child. But, in addition to protecting the common law right of the
unborn quick child, another section of the current Georgia law provides
that it is a misdemeanor to administer any substance or use any instrument
on a "pregnant woman" with the intent to produce a miscarriage or an
abortion. 5 'Georgia courts have construed the phrase "pregnant woman" to
mean that the fetus has not yet become quick.6 Even if the purpose of this
section was to protect the pregnant woman from the unhealthy possibilities
of an induced abortion, the General Assembly, as early as 1876, indirectly

18. Id. at 181-183. See also MODEL PENAL CODE §210.6 (Proposed Official Draft, 1962).
Section contains a complete proposal for a two stage trial and sentencing procedure
which would vastly improve that followed in Georgia today.

1. Ga. Laws 1876, p. 113.
2. Mitchell v. Commonwealth, 78 Ky. 204 (1879); Abrams v. Foshee, 3 Iowa 274 (1856);

State v. Cooper, 22 N.J.L. 52 (1849); Commonwealth v. Parker, 50 Mass. 263 (1845).
3. GA. CODE ANN. §26-1101 (Rev. 1953).
4, Passley v. State, 194 Ga. 327, 21 S.E.2d 230 (1942); Wilbanks v. State, 41 Ga. App.

268, 152 S.E. 619 (1930); Hunter v. State, 29 Ga. App. 366, 115 S.E. 277 (1922);
Summerlin v. State, 150 Ga. 173, 103 S.E. 461 (1920).

5. GA. CODE ANN. §26-1102 (Rev. 1953).
6. Cases cited note 4 supra.
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