
PERSONAL PROPERTY AND SALES

By FRANK M. McKENNEY*

SALES

Evans Implement Co. v. Thomas Industries, Inc.' was a suit for the
purchase price of certain saws. The plaintiff relied entirely on the invoice
which showed shipment and receipt of the saws. The buyer's agent testi-
fied, without contradiction, that at the time of the sale the saw salesman
stated he would stay at the store and sell the saws. The buyer was to pay
only for the saws the saw salesman sold. The salesman left after accepting
the order. The invoice was not enforceable under the Statute of Frauds,2

since it was not "signed by the party against whom enforcement is sought."
Neither was written notice of objections necessary under GA. CODE ANN.

section 109A-2-201 (2) (Rev. 1962) since the invoice was not signed by the
sender. The court held the defendant's evidence of the true agreement
between the parties overcame the evidence of the plaintiff's invoice and
judgment for the plaintiff was reversed.

Although a sales contract dated on a Sunday is prima facie void,3 it is
permissable to plead and prove that the effective date of the contract was
some day other than the Sabbath.4

A contractor furnished a supplier with drawings and specifications for
reinforced concrete needed on a government contract. The supplier gave
an estimate of $2,725 "for concrete paving 152 tons", and the contractor
placed an order for "all reinforcing required . . . $2,725." The amount of
reinforcement actually needed was much less than the requirements in the
contract, apparently due to a government error without fault of either party
to the contract. The supplier sued for $3,788.04, and the contractor claimed
a set off for steel not actually used or delivered. From a summary judgment
for the plaintiff, the defendant appealed. The court of appeals held that
while the plaintiff was entitled to a judgment in some amount, a summary
judgment for the full amount was error since the actual delivery was grossly
disproportionate to the estimated requirements. The amount of plaintiff's
recovery will depend on value of reinforcing steel based on the "151/

tons" mentioned in the contract. On this point there was no evidence. 5

The court seems to have determined that the parties intended to buy and
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1. 117 Ga. App. 279, 160 S.E.2d 462 (1968).
2. GA. CODE ANN. §109A-2-201 (1) (Rev. 1962).
3. Morgan v. Bailey, 59 Ga. 683 (1877).
4. Sprayberry v. Wright, 116 Ga. App. 748, 159 S.E.2d 102 (1967.).
5. Romine, Inc. v. Savannah Steel Co., Inc. 117 Ga. App. 353, 160 S.E.2d 659 (1968).
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sell the amount of steel actually required for the government contract,
and that the price should center around the agreed price for "15 tons".

TITLE CONTESTS

When the parties in Dehco, Inc. v. Yancey Bros. Co.6 last litigated the
same issue in the court of appeals, this writer referred to the factual situa-
tion as a monkey puzzle.7 Four years in the trial court have not clarified
the facts. Stated briefly, without cross currents and sub-plots, the plaintiff
bought a certain road scraper from the defendant. The wrong serial number
was entered on the bill of sale. Plaintiff sold the scraper to a third party,
retaining a security interest which was recorded, still showing the incorrect
serial number. This third party never paid the plaintiff, and after several
transfers, a scraper, plaintiff claimed to be the one originally purchased, was
found in the defendant's possession. The defendant refused to deliver this
scraper to the plaintiff, and the plaintiff brought a trover action to re-
cover it. The defendant maintained that (1) the scraper was not the
same one lost by the plaintiff, or (2) if it were the same scraper, the
defendant purchased it without notice of the plaintiff's interest. The serial
number on the scraper had been obliterated by welding somewhere in its
travels, further complicating the matter. The court of appeals held the
evidence sufficient to authorize the jury's verdict for the defendant, either
on the grounds that the defendant purchased the scraper without notice
of the plaintiff's claim, or that it was not in fact the plaintiff's scraper.

In Tennessee-Virginia Constr. Co. v. Williams8 action was commenced
by attachment of a tractor. The non-resident defendant filed a plea to the
jurisdiction denying ownership of the tractor. The defendant claimed it
had refused to accept the tractor, thereby revesting title in the seller. The
court of appeals held that to revest title a rejection must be made at the
time of physical delivery, or if made later, the rejection must be justified.9

The court found no rejection at the time of delivery, and no evidence of
justification for a later rejection.

Capital Automobile Co. v. Continental Credit Corp.lo was an action by
the lienor to foreclose a chattle mortgage against a purchaser from the
lienee. The lien had been made in Texas, and was duly entered on a
Texas certificate of title. The lienee had brought the car to Georgia and
applied for a Georgia title certificate, which was issued to his transferee
the defendant, showing no outstanding liens. The court of appeals ruled
in accord with GA. CODE ANN. section 68-421A(d) (Rev. 1967) that a

6. 115 Ga. App. 427, 154 S.E.2d 867 (1967).
7. McKinney, Personal Property and Sales, Annual Survey of Georgia Law 16 MERCER

L. REV. 175 (1964).
8. 117 Ga. App. 290, 160 S.E.2d 444 (1968).
9. GA. CoDE ANN. §109A-2-401 (4) (Rev. 1962).

10. 117 Ga. App. 451, 160 S.E.2d 836 (1968).
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lien entered on a certificate of title from another jurisdiction remains per-
fected in Georgia and affirmed summary judgment for the plaintiff on
liability.

An individual automobile owner delivered his car to a dealer to secure
offers, and sell the car, if the owner approved the offer. While in the
possession of the dealer, the automobile was levied upon as the dealer's
property. The owner filed a claim to the car, and a jury found in his
favor. The court of appeals affirmed the lower court."1 In this arrangement
the dealer was not a "buyer" and it was not a "sale or return" contract
within GA. CODE ANN. section 109A-2-326 (Rev. 1962).

WARRANTY

The mother of the plaintiff in Jacobs Pharmacy Co. v. Gibson'2 presented
a prescription to the defendant to be filled. The defendant druggist told
her "you don't need this, this is the same thing," handing her a package
from the shelf. Plaintiff used the packaged medicine, which was more
concentrated than the prescription, and was injured. Suit was filed with
a count of negligence, and also a count of breach of warranty. The court
affirmed the rule that caveat emptor does not apply to drug sales, and
that there is no defense of contributory negligence, as such, to a suit for
breach of warranty. The druggist's representations that the drug sold was
"the same thing" as the prescription constituted a warranty. It was a jury
question as to whether the plaintiff's injuries resulted from the breach
of warranty, or from her ignoring the instructions on the package to dilute
the medication. The jury found for the plaintiff and the appellate court
affirmed.

Provisions in a contract specifying the sale is made subject to the agree-
ment on the back of the contract, incorporate the agreement into the
contract. When the terms on the back of the contract make the sale "as is"
and disclaim any warranty, express or implied, there is no defense of im-
plied warranty available in a suit to enforce the contract.1 3

BAILMENT

When the owner of an automobile alleges sufficient facts to establish a
bailment contract with a garage owner, and alleges loss or destruction of
the automobile during the bailment, the petition is sufficient to withstand
a general demurrer.' 4 The plaintiff could have been required to specify
acts of negligence, by special demurrers , but none were filed. Even when

11. Allgeir v. Campisi, 117 Ga. App. 105, 159 S.E.2d 458 (1968).
12. 116 Ga. App. 760, 159 S.E.2d 171 (1967,).
13. Claxton v. Pullman, Inc., 116 Ga. App. 416, 157 S.E.2d 642 (1967).
14. Munn v. Broadway Parking Center, Inc., 116 Ga. App. 85, 156 S.E.2d 464 (1967).
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specific acts of negligence are pleaded, no proof of such acts is needed to
establish a prima facie case.15

The shifting burden of proof in bailment cases was the subject of the
appeal in United States Security Warehouse v. Tasty Sandwich Co.'8 The
court of appeals approved the charge by the trial judge, which said sub-
stantially that upon proof of bailment, and loss, the burden of proof shifts
to the defendant bailee to go forward with the evidence, and show proper
diligence, but the ultimate burden of proving his case remains with the
plaintiff.

GIFTS

Beard v. Stephens17 was a suit against an administrator to recover the
proceeds of postal certificates claimed by the plaintiff as a gift from the
deceased. The plaintiff established possession of the certificates before
and after the death of the alleged donor. This possession created a pre-
sumption of ownership, and there was no evidence to rebut this presump-
tion.

MISc ELLANEOUS

The defendant in Ford Motor Credit Co. v. Hitchcock'8 fell victim to
modem man's slavish reliance on machines. The plaintiff had fallen be-
hind on her car notes, and had entered into an extension agreement with
the defendant. Somehow the extension agreement never was entered in
the defendant's records. The records continued to show the plaintiff in
arrears, although payments were being made regularly. The defendant
insisted upon repossessing the automobile, even when receipts for current
payments were exhibited to its agents, including the same agent who had
approved the extension. In the words of the court "rather than depend
upon their own knowledge they preferred to go by what the computer told
them."1 9 A verdict for punitive damages was affirmed.

LEGISLATION

The 1968 General Assembly adopted the Uniform Deceptive Trade
Practices Act. 20 This act lists specified actions as deceptive trade practices,

15. AAA Parking, Inc. v. Black, 110 Ga. App. 554, 556, 139 S.E.2d 437, 439 (1965).
"Thus a bailor who elects to proceed in tort must allege, as against a special de-

murrer, specific acts of negligence, even though he need not prove these allegations
at the trial in order to show a prima facie case under Code Section 12-104."

16. 115 Ga. App. 764, 156 S.E.2d 392 (1967).
17. 117 Ga. App. 132, 159 S.E.2d 441 (1968).
18. 116 Ga. App. 563, 158 S.E.2d 468 (1967).
19. Id. at 566, 158 S.E.2d 473.
20. Ga. Laws 1968, p. 337.

1969]
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pr6vides for injunctive relief and attorney's fees for the prevailing party
in certain instances.

GA. CODE ANN. section 105-106 (Rev. 1956), relating to privity necessary
in a tort action, was amended.21 The amendment clearly eliminates re-
quirements of privity in tort actions based on sales of new property found
to be not merchantable.

The Uniform Commercial Code was amended to make an auctioneer the
agent of both parties to the sale so far as necessary to dispense with any
memorandum other than his notes.22 The Retail Installment and Home
Solicitation Sales Act was amended redefining "goods" and "services" to
include those on which a security deed is taken, and to clarify construction
of the act in relation to other loan and interest statutes. 23

21. Ga. Laws 1968, p. 1166.
22. Ga. Laws 1968, p. 1101.
23. Ga. Laws 1968, p. 1088.


