
INSURANCE

By MAX A. POCK*

After doing this survey for three years in succession and scrutinizing a
single jurisdiction under a microscope, as it were, rather than painting
with a broad brush as "teaching types" are wont to do, a reviewer cannot
but receive some perceptions concerning judicial behavior. Although the
jury is still out, it seems nonetheless warranted to state some tentative con-
clusions regarding the divergence of view between the Supreme Court and
the Court of Appeals of the State of Georgia on matters of insurance.

The Supreme Court of Georgia often acts in the best traditions of the
House of Lords. If labels are a permissible form of shorthand in this con-
text, the supreme court may be described as positivist-analytical. It is
meticulous about precedent and prefers, whenever feasible, to construe
policies according to the plain meaning rule. This results in a high measure
of precision and predictability.

The court of appeals of Georgia inclines towards "functional" interpre-
tation of policies and evinces a readiness to go beyond the verbal context in
which a provision is employed and to consider the entire business setting
in which the policy has been issued. It will take into account the realities
of the contract of adhesion which has replaced the ideal contract model
that presupposed parties dealing at arms' length and "haggling" over indi-
vidual terms.

This "legal realist" approach, for want of a more apposite label, often
sacrifices predictability and may on occasions seem erratic. Yet, it would
appear to yield results that comport more fully with the expectations created
by insurers when they sell their product.

To illustrate: Has a man who barely perceives sensations of light and
the vague contours of objects placed a few feet in front of him suffered an
"entire and irrevocable loss of sight"? The supreme court, while sympa-
thetic with the plight of the insured, held that the word "entire" was so
precise and specific that a beneficial interpretation would do violence to
the plain terms of the contract to which the insured had, after all, assented.
Entire loss of sight meant no more and no less than total blindness.'

The court of appeals, on the other hand, concluded that in common
parlance such language creates the reasonable expectation that the insured
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would be protected against the economic disaster of an "entire loss of
practical use of sight. ' 2

What would have been the effect of evidence showing that accidents
causing total blindness constituted an infinitesimally small fraction of the
accidents causing loss of sight for all practical purposes? One may speculate
that the court of appeals would have reasoned something like this: "The
insurer, for a premium, has sold to the insured protection against certain
risks. If, given this confining construction, the protection sold is nearly
illusory, we cannot impute to the insurer an intent to have thus limited
his liability and we must assume that what has been sold was something
more substantial." It is doubtful, however, whether such proof would have
induced the supreme court to alter its holding that the insured is simply
bound by the terms to which he has consented and that the "invariable"
word entire "embraces all and leaves nothing. ' 3 This approach, which is not
here criticised but merely pointed out by way of contrast, is also epitomized
by a statement in a recent case which practically nullified the interim in-
surance aspects of "binding receipts." There the supreme court stated that
the receipt as finally construed "might not be of great value but the parties
agreed upon it, and hence it is no legitimate concern of the courts." 4

After this preliminary foray into the general aspects of jurisprudence, the
cases decided during this survey period will be discussed in conformance
with the general outline and subject matter headings employed in past
years.

Where certiorari was applied for but not disposed of during this survey
period which runs from June 1, 1967 to May 31, 1968, this fact will be
indicated in the footnotes.

ATTORNEY'S FEES AND STATUTORY PENALTIES

If the evidence adduced at the trial by a defendant-insurance company,
if believed, would have authorized a verdict in its favor, the issue of "bad
faith" may not be submitted to the jury. This is a frequently reiterated
core principle governing the award of attorney's fees and statutory penal-
ties.6 Realistically it means that the testimony of a single witness on the
insurer's behalf, even if he be his own physician or other agent, will doom
any attempts to obtain a jury determination concerning "bad faith." It is
only when the insurer presents no evidence at all and instead abortively

2. Georgia Life & Health Ins. Co. v. Sewell, 113 Ga. App. 443, 445, 148 S.E.2d 447, 449
(1966).

3. State Farm Mut. Auto. Ins. Co. v. Sewell, 223 Ga. 31, 32, 153 S.E.2d 432, 453 (1967).
4. Woodmen of the World Life Ins. Soc'y v. Etheridge, 223 Ga. 231, 236, 154 S.E.2d 369,

372 (1967).
5. United States Fire Ins. Co. v. Tuck, 115 Ga. App. 562, 155 S.E.2d 431 (1967); Hermi-

tage Health & Life Ins. Co. v. Baggs, 115 Ga. App. 138, 154 S.E.2d 270 (1967).



MERCER LAW REVIEW

relies upon the plaintiff's own admissions to defend his case that there
appears a fair chance for an award of attorney's fees.6

BINDING RECEIPTS

In Woodmen of the World Life Ins. Soc'y v. Etheridge7 the supreme
court nullified endeavors by the court of appeals to abandon the classical
interpretation of binding receipts. An application for life insurance provided
that "there shall be no liability for the payment of any benefit unless the
application shall have been approved by the Medical Director .... -8 The
receipt provided that ". . . the benefits applied for shall be in effect from the
date of the completion of the application, if the applicant is insurable
. . . as a standard risk under the rules and practices of selection of the
(insurer) ."" The court of appeals held that provisions of this nature con-
template (1) an offer by the applicant to purchase a policy of life insur-
ance contained in the application and (2) a separate offer by the insurer
of interim insurance commencing upon the date of the application but
subject to the condition subsequent of a reasonable and bona fide determi-
nation by the insurer that the applicant was not an insurable risk upon this
'crucial date. Since the acceptance of the binder and the payment in ad-
vance of the premium are not necessary to the making of the offer, which
is entirely contained within the four corners of the application, the binder
must be construed as a separate undertaking by the insurer if it is to
have any function at all. Since the application and the receipt were thus
held severable it was unnecessary to determine whether they were in con-
flict. Yet, even if found to be in conflict, the maxim that inconsistent
clauses are to be resolved in favor of the insured and contra proferentem
would dispose of the case. 10

The supreme court differed sharply with this conclusion. It held that
this maxim does not come into play until all opportunities for reconciling
different parts of the contract, by giving effect to each term and each
clause, have been exhausted. It reasoned that the only way to give effect to
the "no liability" clause of the application is to hold that "completion of
the application" as contemplated in the receipt, does not occur until it
"shall have been approved by the Medical Director." It appears that this
streamlined result was achieved at the price of ignoring the "plain mean-
ing" rule which otherwise commends itself to the court as a trusted prob-
lem-solver . Certainly the "conciliation" rule should not be employed to
change the clear import of words used. In the absence of a definition for

6. Travelers Ins. Co. v. Stanley, 117 Ga. App. 445, 160 S.E.2d 876 (1968).
7. 223 Ga. 231, 154 S.E.2d 369 (1967).
8. Id. at 233, 154 S.E.2d at 371 (emphasis added).
9. Id. at 233, 154 S.E.2d at 371.

10. Etheridge v. Woodmen of the World Life Ins. Soc'y, 114 Ga. App. 807, 152 S.E.2d
773 (1966). For a discussion of this case see Pock, Insurance, Annual Survey of
Georgia Law, 19 MERCER L. REV. 100, 103 (1968).
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the phrase "completion of the application" a colloquial reading by an

ordinary applicant will produce the impression that completion takes

place when he fills in the application and signs it or, at the very latest,
when his personal participation in the making of the offer terminates. He

might well assume, even after a careful perusal of the application, that

medical approvals and other administrative processes designed to police

risks are merely part of the machinery for completing the acceptance; that

they are set in motion by his "completed" application but that they form

no part of his application or, to be more precise, the formation of his offer
to the insurerl

Viewed in this light the "approval" clause of the application, and the
"completion" clause of the receipt have different meanings which cannot

be given effect at the same time. Since they conflict they ought to be con-
strued in a manner most favorable to the insured.

What, then, does the insured get for his advance payment of the premi-
um? The supreme court suggests that he gets coverage between the date
of the medical approval and the date of the policy if dated some time after
acceptance of the risk.

Thus construed the binding receipt appears little more than a carefully
elaborated sales gimmick creating an illusion of immediate coverage with-
out obligation to the insurer. Although this decision is, of course, limited
to the specific wording of the receipt in issue, the court's rationale appears
so sweeping as to carry it far beyond its minimum precedent value. Any
change will take a judicial volte face, which seems less than likely.

COOPERATION OF INSURED

A mere showing that an insured had upon the trial of a case given testi-
mony which contradicted statements previously given to the insurer and
which resulted in a verdict against the insured is insufficient to establish
that the insured had failed to cooperate. The triers of fact must also be
convinced that the insured wilfully and fraudulently gave the answers at-
tributed to her.11 Similarly, an affidavit showing that the insured could
not be reached by mail or in person and that he moved leaving no forward-
ing address, standing by itself, does not eliminate genuine issues of fact as
to the insured's cooperation. This is particularly the case where the in-
sured has at least initially evinced a desire to cooperate by giving prompt
notice of a collision to the insurer. It is for the triers of fact to determine
that the insurer was reasonably diligent in obtaining information from

11. State Farm Mut. Auto. Ins. Co. v. Wendler, 115 Ga. App. 452, 154 S.E.2d 772 (1967)
(reversing summary judgement against insurer); State Farm Mut. Auto. Ins. Co. v.
Wendler, 117 Ga. App. 227, 160 S.E.2d 256 (1968) (affirming denial of a motion
for summary judgment by the insurer). The two cases yield no more than the guarded
statement made in the text. They seem to defy complete reconciliation.
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the insured and that the insured's conduct was such as to indicate a pur-
poseful intention to refuse cooperation. 12

In State Farm Mut. Auto. Ins. Co. v. Burden'3 an additional insured
was on several occasions visited by adjusters in the hospital in which he
was confined after the accident in question. He refused to make any state-
ments until he had seen his lawyer. After these visits there were no com-
munications between the insurer and the insured until 21 months later
when the insured was sued and the insurer refused a request to defend
him on the grounds that he was not covered by the policy and that he had
refused cooperation. After reiterating the rule that an additional insured
owes the same duty of cooperation as the named insured, the court of
appeals held (1) that the failure to give a statement to representatives of
an insurer before consulting an attorney is not in itself a refusal to coop-
erate and (2) that the insured's silence and failure to do anything to
comply with the cooperation provisions of the policy after receiving the
insurer's written refusal to defend him constitutes a failure to cooperate.
This decision is puzzling. If the insured had not been guilty of a failure
to cooperate before he received the insurer's flat refusal to defend him,
it is difficult to see how he could be guilty of such failure thereafter. One
should think that the insurer's action would, if anything, suspend the in-
sured's duty to cooperate.

COVERAGE-MODIFICATION

In Adair v. Am. Liberty Ins. Co.14 the insured, who had been in the
habit of leaving the placing of his insurance with a general agent repre-
senting a number of companies, told the agent that his son's driver's license
had been revoked. The agent, knowing that the insurance carrier involved
would either insist upon a cancellation or on an endorsement removing
the insured's son from coverage, proposed that he place such an endorse-
ment on the policy and issue another policy to the son with another com-
pany. The question in issue was whether this exclusionary endorsement
was void for lack of consideration. The court of appeals held that forbear-
ance by the insurer to cancel the policy in the manner provided therein
is a sufficient detriment which may be validly exchanged as consideration
for modification of the coverage limiting certain risks. However, a mere
uncommunicated intention on the part of the insurer to cancel the policy
unless the endorsement restricting the coverage is accepted would not be
sufficient. On the facts of the case the court found that such communica-
tion had taken place. While the insured may have been personally ignorant
of the practice to cancel policies in such situations, the general agent was
12. St Paul Fire & Marine Ins. Co. v. Gordon, 116 Ga. App. 658, 158 S.E.2d 278 (1967).
13. 115 Ga. App. 611, 115 S.E.2d 426 (1967), cert. denied.
14. 116 Ga. App. 805, 159 S.E.2d 174 (1967).
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very much aware of it and knew that forbearance was the proffered con-
sideration for the rider. Since the insurer had left the details of coverage
to the agent and admitted that he was willing to abide by whatever he did,
the agent became to this extent the agent of the insured, and his knowledge
had to be imputed to the insured.

Hartford Fire Ins. Co. v. Steenhuis'5 concerned the manner in which
offers for the modification of coverage must be accepted. The insured had
notified his agent that he wanted a certain log cabin removed from the
coverage of his fire insurance policy. The agent had made a notation to
this effect in his office records, credited the insured with the premium
applicable to the log cabin, and sent an endorsement to the insured which
the latter signed but kept in his possession because he had become doubtful
whether he wanted the cabin removed from coverage. The court held that
the endorsement was an offer by the insured which had to be accepted on
its own terms. Since the form employed required not only a signature but
also provided that "we must have an accepted copy of the endorsement"
it followed that it would not become effective as a contract until its ac-
ceptance had been communicated to the insurer.

DEFINITIONS AND CONSTRUCTION

A. Commencement of Disease

Under a hospital and medical insurance policy which covers cancer only
if it "commences after twelve o'clock noon on the effective date," the
disease, in order to be excluded from coverage must have been before the
crucial date of a somewhat established and settled character which conveys
the impression of a morbid condition, i.e., one that has manifested itself
as obviously apparent. Hence a jury was authorized to find that cancer
commenced after the effective date where an examination of the insured
after the effective date produced no diagnosis of cancer but instead a diag-
nosis of a fractured rib and pneumonitis and where the presence of a can-
cerous condition was not disclosed until six weeks later when the same
area of the insured's body was re-examined. 16

B. Direct Damage By Windstorm

In a case involving an extended coverage clause which failed to define
the term "windstorm" the court of appeals supplied a definition which
amounted to a composite of various tests that have evolved in other juris-
dictions. To constitute a windstorm a wind must be "tumultous in charac-
ter" and be "of such extraordinary force and violence as to thereby in-

15. 115 Ga. 625, 155 S.E.2d 690 (1967).
16. Hermitage Health & Life Ins. Co. v. Baggs, 115 Ga. App. 138, 154 S.E.2d 270 (1967).
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juriously disturb the ordinary conditions of the things insured .... '7 Alle-
gation and proof that there was a wind with enough force and velocity to
measure up to this definition is requisite for recovery. To hold that the
extended coverage clause would encompass any damage if there was any
wind sufficient to cause it or if it was in fact caused by wind would stretch
the term "windstorm" beyond its fair interpretation and would convert the
contract into a "wind" policy.

C. Other Employment

Midland Nat'l Ins. Co. v. Wright'8 involved the construction of an ex-
clusionary provision in an automobile liability insurance policy. The policy
stated that it did not apply in eleven serially listed situations. One of
these contained two subheads. It excluded injuries to employees arising
out of (1) "domestic employment by the insured, if benefits therefore are
in whole or in part either payable or required to be provided under any
workmen's compensation law, or (2) other employment by the insured."'19

The court of appeals held that "other employment" clearly meant all em-
ployment other than domestic employment, thus rejecting the insured's
contention that it mean employment other than employment in pulpwood
operations, the occupation of the named insured as stated on the face of
the policy. One cannot artificially create an ambiguity for the sole purpose
of invoking the rule that ambiguities are resolved in favor of the insured.
To lift the second clause out of the context in which the synopsis plainly
places it and to refer it to some other arbitrarily chosen subject matter
would result in a strained and hypercritical construction.

D. Private Passenger Automobile

Where the "non-owned automobile" clause of a family combination
policy covers a private passenger automobile defined as a "four-wheel pri-
vate passenger, station wagon, or jeep type automobile" it is arguable that
a pickup truck may be subsumed under this definition. However, this can
be done only in the absence of other definitions bearing upon the same
subject matter for it is necessary to look to the contract as a whole in
arriving at the construction of any part. It follows that the term "private
passenger automobile" must receive further qualification where the "owned-
automobile" clause in the same policy covers not only private automobiles
but also farm and utility automobiles yet lists trucks and pickup trucks
only in its definition of farm and utility automobiles. Juxtaposed, these
clauses indicate that the contract treats the category of "private automo-

17. General Ins. Co. of America v. Davis, 115 Ga. App. 804, 810, 156 S.E.2d 112, 115
(1967), aff'd, 223 Ga. 686, 157 S.E.2d 270 (1967).

18 117 Ga. App. 208, 160 S.E.2d 262 (1968).
19. Id. at 208, 160 S.E.2d at 263.
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biles" as being separate and distinct from those of "farm" automobiles
and "utility" automobiles. Pickup trucks are therefore excluded from the
non-owned automobile coverage.2 0

E. Vandalism

In Livaditis v. Am. Cas. Co. of Reading,2 1 a tenant of a five-bedroom
dwelling house built an addition to the house and installed a moonshine
still. He then vented the contraption in such a manner that the smoke,
fumes, and vapor were pulled by a fan to the interior of the house causing
extensive damage. He also damaged the swimming pool by using it as a
dump for old mash. The insurer contended that this damage was only
the result of an illegal business carried on by the tenant and was not
within the compass of the policy covering "vandalism and malicious mis-
chief, meaning only the willful and malicious damage to or destruction
of the property covered." The court of appeals rejected this contention
and held that the described acts, if established, demand a finding of vandal-
ism. The court pointed out that vandalism requires only an act of de-
struction that is committed under circumstances evincing a conscious disre-
gard of the rights of others. Neither ill will nor vindictiveness of purpose
are necessary components of this definition.

F. Insurable Interest In Property

In Reserve Ins. Co. v. Associates Discount Corp.22 an insured gave a $1,000
check in partial payment for a new automobile. Because neither the dealer
nor the lender would accept a title retention contract from the insured,
who was a minor, the bill of sale and certain security instruments were
executed in the name of the insured's father, who had no financial interest
whatsoever in the vehicle. The court of appeals held that the minor was
either the beneficiary of a purchase money resulting trust or the beneficiary
of an express trust and consequently the equitable owner of the automo-
bile. This satisfied the requirement for an insurable interest and the sole
ownership clause of the policy.

Where the constitution of a church did not vest its trustees with author-
ity to dispose of realty, an attempted conveyance of a church building was
ultra vires and did not work an equitable conversion. Since title was thus
still vested in the church when the building burned down shortly after its
unauthorized conveyance, the church still had an insurable interest and
was entitled to collect.23

20. Cotton States Mut. Ins. Co. v. Hutton, 115 Ga. App. 164, 154 S.E.2d 375 (1967).
21. 117 Ga App. 297, 160 S.E.2d 449 (1968).
22. 116 Ga. App. 792, 159 S.E.2d 97 (1967).
23. Switzerland Gen. Ins. Co. v. Conoway, 115 Ga. App. 533, 154 S.E.2d 796 (1967).
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JUDGMENT IN ExCESS OF POLICY LIMITS-INSURER'S LIABILITY,

In United States Fidelity & Guar. Co.. v. Evans24 the insured accom-
plished a feat that is relatively rare in this: jurisdiction. He succeeded in
affixing liability upon his insurer for the latter's refusal, in bad faith,
to settle a case within the policy limits. After entry of a $25,000 verdict
against the insured, the insurer had, over the .'objection of the insured, -re-,
jected an offer to settle the case for the policy limit of $10,000 and h ad
instead filed and lost an appeal in .whcih he presented no more than mere
elaborations of the general grounds for a motion for a new trial despite
the fact that the record disclosed ample evidence in' support of the jury
verdict and no error of law, was apparent.25 The court of appeals rejected
the insurer's contention that there could be. no lack- of "good faith" unless
the appeal was frivolous. Quoting extensively from the more liberal writers
and decisions on this contr6oversial issue, the court. reasoned that the in-
surer occupied a status somewhat like that of a fiduciary. In' this capacity
he is under a duty to give paramount or at least equal consideration to the
interests of the insured and may not 'gamble with his -funds when faced
with opportunities for settlement. This duty. is even. greater where settle-
ment offers are received after a Verdict in excess of .the policy limitation.
In cases where a successful appeal would only profit the insurer while at
the same time exposing the insured to the hazards of a new trial this duty
is discharged only if the circumstances u(1) point strongly to a reversal and
(2) indicate a great possibility that upon a second trial in any event a

judgment will not be returned in excess of the coverage of the policy. The
latter is the more important' of the two considerations. The court also
reiterated that the insured need not pay off the judgment in the original.
suit as a condition precedent to bringing this kind of tort action against
his insurer. Despite the closeness of this 5 to .4 decision,, its affirmance by.
the supreme court with but a single dissenting. opinion may well intimate a.
relaxation of the stringent test adhered to in. recent. cases. 26

MISREPRESENTATION

Under the Georgia Insurance Code the insurer may avoid liability for
misrepresentation and even nonfraudulent misstatements if he can prove
that he would not "in good faith . . . have issued the policy ... at the

premium rate as applied for ... if the true facts had been known to the
insurer as required ...by the application for the policy .... "27 The court

24. 116 Ga. App. 93, 156 S.E.2d 809 (1967).
25. This is the way the insurer's actions were characterized by the supreme court affirm-

ing the court of appeals in United States Fidelity & Guar. Co. v. Evans, 223 Ga. 789,
158 S.E.2d 243 (1967).

26. Cotton States Mut. Ins. Co. v. Phillips, 112 Ga. App. 600, 145 S.E.2d. 643 (1965).
See also Pock, Insurance, Annual Survey of Georgia Law,- 18 MERCIER L. REV. 110, 118
(1966).

27. GA. CODE ANN. §56-2409 (Rev. 1960).
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of appeals in State Farm Mut. Auto. Ins. Co. v. Reese28 held that, in case
of conflict, this general provision must give way to specific regulations
promulgated in implementation of the Motor Vehicle Safety Responsibil-
ity Act.29 Under these regulations participants in assigned risk plans are
obligated to provide coverage for an applicant in good faith, defined as a
person who "reports all information of a material nature, and does not
willfully make incorrect or misleading statements, in the prescribed appli-
cation form . 8...30 Measured by this standard the mere allegation that an
applicant listed himself as owner of a vehicle when he knew that his minor
son was the registered owner is insufficient to show that he willfully made
an incorrect or misleading statement. It is also insufficient to show that
the misinformation was of a material nature since it related only to the
premium charge and the insurer would have been compelled to accept
the risk as an assigned risk even if the applicant had correctly listed his
minor son as the registered owner. By the same token the allegation that
the applicant represented that his minor son would only drive one-eighth
of the estimated 8,000 miles which the vehicle would be driven per year,
although he knew that his son was the principal operator, is insufficient as
a matter of pleading to show willfulness since it is nothing more than an
opinion or representation as to the expected use of the vehicle in the future.
It follows that the insurer, while perhaps entitled to an adjustment in the
premium charge, is not entitled to rescission.

A petition which refers to the purchase and loss of a 1966 Comet,
#6H27C503608, but shows on its face that the insured automobile was a
1965 Comet, #6H276503608, is sufficient to withstand a general demurrer.8 1

In such a case it is a jury question for proper proof whether the automo-
bile destroyed is the same as that described in the title papers and the in-
surance policy, .and whether, if incorrectly described in the insurance policy
as to model year or number, the description was materially misleading to
the insurer under the Code provision on misrepresentation.32

An application for reinstatement of a lapsed life insurance policy which
affirms that the insured had had no illnesses or injuries and had not been
treated by physicians in the last 5 years when in fact he had been confined
in hospitals for alcoholism, gastroenteritis and cerebral concussion contains
misrepresentations that are obviously material to the risk. If the soliciting
agent who filled in the application knew at the time that the insured had
been an alcoholic and institutionalized such knowledge might well be im-
puted to the insurer. Cognizance of one disease, however, charges neither
the agent nor the insurer with knowledge that the insured had also been

28. 116 Ga. App. 59, 156 S.E.2d 529 (1967).
29. GA. CODE ANN. §92A-617 (Rev. 1958).
30. State Farm Mut. Auto. Ins. Co. v. Reese, 116 Ga. App. 59, 61, 156 S.E.2d 529, 531

(1967).
31. Reserve Ins. Co. v. Associates Discount Corp., 116 Ga. App. 792, 159 S.E2d 97 (1967).
32. GA. CODE ANN. §56-2409 (Rev. 1960).
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hospitalized for gastroenteritis and cerebral concussion. Hence there is no
basis for holding that the insurer is estopped from avoiding liability for
misrepresentation even if one assumes, arguendo, that other elements of
estoppel are present. 83

OMNIBUS CLAUSE

What happens when a "named insured" riding as a passenger in his own
automobile is injured in a collision negligently caused by the driver who
operated the car with his permission? The court of appeals held that in
the absence of a direct policy exception, the insurer is liable to the named
insured.3 4 This result is compelled by the omnibus clause which commits
the insurer "to pay on behalf of the insured all sums which the insured shall
become legally obligated to pay as damages because of: . . . 'bodily injury,'
sustained by any person, . . . arising out of the . . . use of the owned
automobile . . .. 35 Since the definition of persons insured includes not
only the named insured but "any other person using such automobile with
the permission of the named insured" it is obvious that the insurer will
have to pay the claim of "any person," whether or not he be a "named
insured," against the "insured" operator of the automobile. Noting that
the exception prohibiting recovery by the named insured has been elim-
inated from the standard liability policy form since 1947, the court simply
enforced the omnibus clause according to its very terms. In so doing it
rejected the minority view which maintains that such result would unjusti-
fiably translate liability policies into personal accident policies.

In Zurich Ins. Co. v. New Amsterdam Cas. Co.36 it was alleged that one
Ward had negligently caused a collision while driving a truck within the
scope of his employment with Master Mix, Inc. The truck belonged to
H. Steele, Inc., the named insured under a liability policy, which had given
general permission to Ward to drive it but had not expressly agreed that
Master Mix, Inc. should use the vehicle or that Ward should use it in the
course of his employment. The policy in question defined the insured as
"any person operating the vehicle and any person or organization legally
responsible for its use, provided the actual use was with the permission of
the named insured." 37 The court of appeals held that the scope of permis-
sion was broad enough to encompass use within the scope of the permittee's
employment unless such use was specifically interdicted. Hence it followed
that the omnibus clause covered both Ward as the operator and actual
user, and Master Mix, Inc. as the "organization legally responsible" for
such use under the doctrine of respondeat superior. Although there

33. Jessup v. Franklin Life Ins. Co., 117 Ga. App. 389, 160 S.E.2d 612 (1968).
34. Chicago Ins. Co. v. American Southern Ins. Co., 115 Ga. App. 799, 156 S.E.2d 143

(1967), cert. denied.
35. Id. at 800, 156 S.E.2d at 145.
36. 117 Ga. App. 426, 160 S.E.2d 603 (1968).
37. Id. at 427, 160 S.E.2d at 604.
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was no indication that H. Steele, Inc. had even been aware of the existence
of Ward's employer, Ward's "permitted" use had added the employer to
the list of insureds.

PRIMARY AND EXCESS LIABILITY INSURANCE CARRIERS-

PRO RATA LIABILITY CLAUSE

Pro rata, proration or contribution clauses are designed to assure that
all insurers bear their poportionate share of the loss where the insured has
procured policies in more than one company or where, for whatever reason,
two or more policies cover the same casualty. Pro rata clauses in automo-
bile liability policies generally have appended to them an "excess" liability
coverage which typically reads as follows: "(T)he insurance under this
policy with respect to loss arising out of the maintenance or use of any
hired automobile insured on a cost of hire basis or the use of any non-
owned automobile shall be excess insurance over any other valid and col-
lectible insurance."3s What are the liabilities when the operator of an
automobile involved in a collision is covered by the "non-owned" auto-
mobile clause of his own policy and the owner of the vehicle is covered
as the named insured of a different policy? And what are the liabilities
if both policies contain identically worded clauses? The court of appeals
has held that at least three consequences flow from this situation. (1) The
owner's insurer is generally treated as the "primary" carrier and is liable
up to the limits of the policy without apportionment. The driver's in-
surer is the "excess" carrier liable for amounts recovered in excess of the
limits of the primary policy. Apportionment is precluded by the fact that
excess insurance as to non-ownership coverage cannot be regarded as col-
lectible insurance under the terms of the pro rata clause until the limit
of liability of the primary policy is exhausted. Since the insurers thus
occupy a different status and different coverages are invoked (i.e. the
coverage as to the owned automobile in one case and the coverage as to
the non-owned automobile in the other) it cannot be said that tile two
clauses neutralize each other just because they are framed in identical
language. 39 (2) Both insurers are under a duty to defend the action since
the duty is the same whether they are primary or excess carriers.40 (3) Where
the excess carrier defends the action against the insured and the primary
carrier refuses to participate in the defense, the excess carrier is subrogated
to the rights of his insured and may obtain reimbursement, up to the
primary policy limits, for the amount of the judgment paid off.41

38. Id. at 428, 160 S.E.2d at 605.
39. Chicago Ins. Co. v. American Southern Ins. Co., 115 Ga. App. 799, 156 S.E.2d 143

(1967), cert. denied.
40. Zurich Ins. Co. v. New Amsterdam Cas. Co., 117 Ga. App. 426, 160 S.E.2d 603 (1968).
41. Id.
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THIRD PARTY RIGHTS

In Insured Lloyds v. Bobo42 the insured, a corporation in the business
of selling used cars, had taken out a theft policy covering automobiles it

owned as well as automobiles consigned to it for sale on its lot. One of the
insured's customers filed an action against the insurer for the loss of his
automobile on the insured's lot, alleging that the insured was no longer
doing business or having an office or place of business and that it had made
no claim under the policy for loss of the automobile in question. The

court of appeals held rather summarily that the customer had no standing
to sue because he was not an intended beneficiary under code provisions
relating to third party beneficiaries. 43 The policy was construed as one of
indemnity which ran directly to the named insured and contained a "loss
payable" clause which mentioned only one specific lender. It did not list

any other payees nor did it contain any requirement to list or report
automobiles in the care, custody, and control of the insured from which
an intent to benefit their owners directly might be implied. The fact that
the policy did not specifically exclude the benefits of its coverage to all
the world save the insured did not show an intent that anyone should
maintain an action under it.

UNINSURED MOTORIST COVERAGE

State Farm Mut. Auto. Ins. Co. v. Girtman,44 decided during the last
survey period, established that an action and recovery of a judgment
against a known uninsured motorist is a condition precedent to an action

against the insurance carrier. Although the Uninsured Motorist Act45 is
silent on this precise point, the court felt persuaded that the provision
which measures the insurer's liability by the amount to which the insured
is "legally entitled" as against the uninsured motorist presupposes a claim
that has been established and recognized by a competent court of law

rather than some unliquidated claim in the abstract.46 During this survey
period the court of appeals extended this rationale to situations involving
unknown operators or owners of uninsured vehicles. Although the Code
provides only that "John Doe" proceedings may be instituted against un-
known defendants in such situations, 47 the court rejected the argument
that this constitutes but a permissive or discretionary remedy. A "John
Doe" judgment would have no value whatsoever and there would be no
logical reason for obtaining it unless it is treated as a condition precedent

42. 116 Ga. App. 89, 156 S.E.2d 518 (1967).
43. GA. CODE ANN. §3-108 (Rev. 1962).
44. 113 Ga. App. 54, 147 S.E.2d 364 (1966).
45. GA. CODE ANN. §56-407.1 (Supp. 1967).
46. For discussion see Pock, Insurance, Annual Survey of Georgia Law, 19 Mmcmt

L. REV. 100, 110 (1968).
47. GA. CODE ANN. §56-407.1 (d) (Supp. 1967).
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to the insurer's liability. Any other interpretation of the Uninsured Motorist
Act would render these provisions meaningless, futile, and redundant.48

By now it ought to be well established that the Uninsured Motorist Act
is mandatory rather than directory in regard to policy content. It is there-
fore quite surprising to perceive repeated and abortive attempts by insurers
to whittle down the required coverage by elaborate exclusions, conditions,
and qualifications. Under the Act the insurer must undertake to "pay the
insured all sums which he shall be legally entitled to recover as damages
from the owner or operator of an uninsured motor vehicle . ...,49 Further-
more, arbitration clauses may not be inserted, ". . . nor may anything be
required of the insured, subject to the other provisions of the policy or
contract, except the establishment of legal liability, nor shall the insured
be restricted or prevented, in any manner, from employing legal counsel
or instituting legal proceedings. ' 5 0 At the very least these provisions will
invalidate limitations of liability through (1) 'other insurance', 'excess-
escape', or 'pro rata' clauses,51 (2) arbitration clauses, 52 and (3) forfeiture
conditions requiring that the insured obtain the insurer's written consent
when settling or prosecuting a suit against the uninsured motorist. 53 The
fact that the state insurance commissioner may have approved the policy
provisions in question is of no avail to the insurer. An administrator's
interpretations and past practices are entitled to consideration only where
the meaning of a statute is doubtful but not where they contravene its
plain import.5 4

Continental Ins. Co. v. Smith55 illustrates, but does not solve, the di-
lemma facing an insurer under an uninsured motorist endorsement when-
ever it is difficult to ascertain whether the party sued by his insured is
really an "insured owner or operator" or is covered by a policy issued by
some other insurance carrier. In order to intervene in the action against
the "uninsured" defendant the insurer must set up a right of such direct
and immediate character created by the plaintiff's claim that he would
gain or lose by the judgment, in other words, the insurer must concede
protection and must admit that he would be obligated by the judgment.
If in his petition for intervention the insurer reserves the right to assert
that he is not liable to his insured because the vehicle in question was
in fact covered by some other insurance, he assumes a position -embracing
an irreconcilable contradiction and thereby removes the very justification

48. King v. State Farm Mut. Auto. Ins. Co., 117 Ga. App. 192, 160 S.E.2d "230 (1968).
49. GA. CODE ANN. §56-407.1 (a) (Supp. 1967).
50. GA. CODE ANN. §56-407.1 (f) (Supp. 1967).
51. State Farm Mut. Auto. Ins. Co. v. Barnard, 115 Ga. App. 857, 156 S.E.2d 148 (1967),

cert. denied.
52. Gulf American Fire & Cas. Co. v. McNeal, 115 Ga. App. 286, 154 S.E.2d 411 (1967).
53. Id.
54. State Farm Mut. Auto. Ins. Co. v. Barnard, 115 Ga. App. 857, 156 S.E.2d 148 (1967),

cert. denied.
55. 115 Ga. App. 667, 155 S.E.2d 713 (1967).
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for intervention. Aside from this threshold obstacle the insurer is also
confronted with the proposition that an intervenor has no right to enlarge
the scope of the litigation to embrace judicial determinations of contractual
and other obligations between one of the parties and a third party.

How should the insurer extricate himself from this predicament? The
court of appeals concludes that unwillingness to concede unqualified pro-
tection will compel the insurer to ". . . resort at its peril to other means
to settle the issue of whether it is affording protection to the plaintiff
under the uninsured motorist provisions of the policy."56 What are these
other means? In an action brought against him by the insured, the insurer
may, of course, establish that the judgment debtor had not been an "unin-
sured motorist" and thus avoid liability. But what if he fails? In that
case he will be forced to pay a judgment which, more often than not, will
have been obtained by default. It appears that the scope of intervention,
or however one chooses to label the procedure involved, should be suitably
enlarged by an amendment of the Uninsured Motorist Act. This seems
one situation, perhaps the only one, where the insurer should be allowed
to "hold with the hares, and run with the hounds."

WAIVER AND ESTOPPEL

Plaintiffs continue to rely upon theories of waiver and estoppel as all-
around problem solvers, but they rarely succeed. One typical situation
seems particularly productive of futile litigation: the insured signs an
application, a loan receipt, an endorsement or some other paper which,
as he knows, defines his rights and duties. He either fails to read the paper
at all or he does read it but only vaguely comprehends its contents. His
agent explains and summarizes the paper for him. To the untutored and
benighted mind of the insured the agent may well be the kind of person
upon whose judgment reasonable men might rely. He may be an old
friend or business acquaintance whose advice the insured has trusted in
the past, and he may have after his name the impressive letters "C.L.U."
or other credentials attesting to his expertise in matters of insurance. At
any rate, the insured relies upon the agent's statements only to learn later
that the loan receipt he signed did not allow him to settle any law suits,57

or that he should have taken his physical examination before going on a
vacation after all, because the binding receipt did not cover him, contrary
to the agent's assurances.5" At this point any attempt to hold the company
to its agent's statements is met with unsurmountable obstacles. The in-
sured will be told that he is bound by the paper he signed "when no
trick or artifice was resorted to for the purpose of inducing him thus to

56. Id. at 670, 155 S.E.2d at 715.
57. Cotton States Mut. Ins. Co. v. Booth, 116 Ga. App. 410, 157 S.E.2d 877 (1967).
58. McLemore v. Life Ins. Co. of Georgia, 117 Ga. App. 155, 159 S.E.2d 480 (1968).
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sign it, and it was not signed under any emergency requiring haste in its
execution." 59 Even caution will avail him little, for he does not strengthen
his case by proving that he had originally refused to sign the paper without
consulting his attorney and had finally been persuaded by his agent that
such consultation was really unnecessary. He will be told that his old
friend or business acquaintance, after all, represented the opposite party
and should have been dealt with at arms' length. If he shows that the
misrepresentation was innocent and proceeds on a waiver theory, he will
be told that all prior and contemporaneous statements have been merged
into the paper, and that all statements made subsequent to the execution
of the paper are excluded by the nonwaiver clause which is invariably a
part of the policy. Up to this point, although they may disappoint the
litigant, the responses of the legal system are sound. Any other policy
would result in worse evils because it would destroy the security of written
instruments. However, if we assume that the insured can make out a case
for a misstatement either intentionally or recklessly made, he will still
meet with dismal failure. He will be told that "everyone is presumed to
know the law and therefore can not in legal contemplation be deceived
by erroneous statements of law . . ."60 If everyone is presumed to know
the law it is difficult to understand how the Supreme Court of Georgia
and the Georgia Court of Appeals have so recently managed to disagree
on the law of binding receiptst It seems that the distinction between law
and fact, whatever its justification in criminal law, ought to be discarded.
Like the worthless offspring of a worthy sire, it has nothing to commend
it but its ancestry.6 l

Sutker v. Pa. Ins. Co.62 involved another typical and litigation-prone
situation. The insured had instructed his general agent by telephone to
issue an uninsured motorist endorsement to his automobile liability policy.
The agent had promised him that the endorsement would be issued short-
ly and then failed to keep his promise. The insured adopted two theories
of recovery and failed miserably. (1) He maintained that the agent had
been guilty of misfeasance or nonfeasance in negligently failing to procure
the promised amendment to the insurance policy which would have pro-
vided the requested uninsured motorist coverage. This neglect in carrying
out the contract with the insured constituted a tort for which the agent
was personally liable and for which, because it was committed within the
scope of his employment, the insurer was jointly liable under the doctrine
of respondeat superior. (2) He contended that the agent was guilty of

59, Cotton States Mut. Ins. Co. v. Booth, 116 Ga. App. 410, 412, 157 S.E.2d 877, 879
(1967).

60. Id. at 413, 157 S.E.2d at 879; accord, McLemore v. Life Ins. Co. of Georgia, 117 Ga.
App. 155, 159 S.E.2d 480, 482 (1968).

61. See Camerlin v. New York Cent. R.R., 199 F.2d 698 (1952); see also W. PROSSER,
LAW OF ToRTS 559-562 (2d ed. 1955); RESTATEMENT OF THE LAW OF RESTITUTION
§55, comments b. and c. (1937).

62. 115 Ga. App. 648, 155 S.E.2d 694 (1967), cert. denied.
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fraud, deceit, and misrepresentation for which he and his principal were
liable.

As to the negligence theory the court of appeals held that in order to
maintain an action ex delicto because of a breach of duty growing out
of a contractual relation the breach must be shown to have been a breach
of a corollary duty imposed by law and not merely the breach of duty
imposed by the contract itself. A duty imposed by law, as used in this con-
text, means either a duty imposed by statute or by a recognized common
law principle. Thus the status of an agent growing out of an employment
contract may create duties of care and loyalty the breach of which consti-
tute a tort. In this case, however, the agent did not occupy such duty-creat-
ing status with reference to the insured. Whatever duties he might have
breached with reference to his principal, the only duty he breached to-
wards the insured was the duty created by his promise. Nor could the
insured claim that the agent was pro tanto his own agent since the insurer
would have been required to consent to such dual agency. Furthermore,
the mere fact that insurance agents are required to be licensed and are
subject to having their licenses revoked does not compel the conclusion
that they occupy a fiduciary or other duty-creating status in their con-
tractual relations and negotiations with would-be insureds.

As to the deceit theory the court held that the mere making of a
promise and its subsequent breach does not constitute a misrepresentation
of present or past fact. In order to prevail on this theory and to affix
liability upon the insurer either on the basis of deceit or estoppel the
insured must allege and prove that the agent had falsely asserted that he
had already issued the amendment, or that he had promised that he would
issue an amendment when in fact he had at that time no intention of
doing so. The court also stated 63 that the agent would not be personally
liable for breach of contract to procure an endorsement because such
contract would lack consideration. By this the court obviously meant that
there is no consideration of the "bargain-exchange" variety. In other
jurisdictions he might well be liable on the "detrimental-reliance" or
"promissory estoppel" theory of consideration. 64 It seems regrettable that
so far section 90 of the Restatement has not commended itself to the
courts of this state.65

STATUTES

Aircraft insurance policies may no longer exclude or deny coverage
because the aircraft is operated in violation of civil air regulations pur-
suant to federal, state or local laws or ordinances. However, this new
provision is not unduly restrictive since it eliminates only exclusions of

63. This question was not raised by the insured's theories of the case.
64. GRISMORE, PRINCIPLES OF THE LAW OF CONTRACTS §61 (rev. ed. 1965).
65. RESTATEMENT OF THE LAW OF CONaRCTS §90 (1932).
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the "blunderbuss" variety. Four categories of specific exclusions may still

he inserted in policies which, cumulatively, are nearly as broad as the

area encompassed by the catchall exclusion. Insurers may employ specific

exclusions or conditions relating to (1) certification of aircrafts in stated

categories, (2) certification of pilots in stated categories, (3) establishing

requirements for pilot experience, and (4) establishing limitations upon

the use of aircrafts. 66 The Uninsured Motorist Act 67 was amended so as

to allow insurers to include in uninsured motor vehicle endorsements pro-

visions excluding liability for injury or destruction of property of the

insured for which he has been compensated by other property or physical

damage insurance.68

Last year's comprehensive amendment of the code section governing

cancellation of insurance policies69 was superseded in its entirety by an

extensively restructured section. 70 However, there are but two major changes

that merit consideration. First, lien holders named in policies are afforded

a measure of protection against cancellation by the requirement that in-

surers send them a copy of the cancellation notice sent to the insured as a

condition precedent to terminating their interest. Second, the motorist's

bill of rights was strengthened by eliminating the excessive use of alco-

holic beverages from the 25 listed reasons for cancellation.7 1 The latter

change may not be as incisive as a cursory reading of the amendment

might suggest. Excessive drinking may still furiiish the basis for cancella-

tion if (1) it becomes so severe as to amount to a "physical, mental, or

other condition which is such that his (the insured's) operation of an

automobile might endanger the public safety" 72 or (2) if the application

for insurance inquires into the applicant's drinking habits and his response

amounts to a material misrepresentation inducing the issuance of the

policy.73 It must also be added that certain linguistic infelicities and obfus-

cating provisions pointed out in last year's survey have been carried over

into the recent amendment. 74 There have also been minor amendments of

the code sections defining Uninsured Motor Vehicles75 and Municipal

Taxation of Life Insurance Companies. 76

66. Ga. Laws 1968, p. 1414. This enactment would probably not change the outcome of
cases such as Grigsby v. Houston Fire & Cas. Ins. Co., 113 Ga. App. 572, 148 S.E.2d
925 (1966). Even if it did, it would seem that the insurer could achieve his desired
objective by a carefully drafted exclusion.

67. GA. CODE ANN. §56-407.1 (Supp. 1967).
68. Ga. Laws 1968, p. 1415.
69. GA. CODE ANN. §56-2430 (Supp. 1967).
70. Ga. Laws 1968, p. 1126.
71. GA. CODE ANN. §56-2430 (Supp. 1967) as amended by Ga. Laws 1968, p. 1126, 1129.
72. Ga. Laws 1968, 1126, 1129, §7 (c) .
73. Ga. Laws 1968, 1126, 1128, § (A) 2.
74. Pock, Insurance, Annual Survey of Georgia Law, 19 MECER L. REv. 100, 113 (1968)

Note 63 and text.
75. Ga. Laws 1968, p. 1089.
76. Ga. Laws 1968, p. 1396.
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