
EVIDENCE

By WALLACE E. HARRELL*

During the survey period the Supreme Court of Georgia and the Court

of Appeals of Georgia decided approximately one hundred cases involving

evidence matters. Even though none involved cases of first impression,

there were a number of new concepts applied to established doctrines.

Included in this survey are the cases deemed noteworthy and interesting.

BusINEss ENTRY STATUTE

There were four cases of interest concerning the so-called Business Entry

Statute.1 The first was that of Home Finance Co. v. Smith.2 In this case

the issue concerned the introduction into evidence of certain business

records of plaintiff on a suit on open account. One of the partners of

plaintiff testified that he supervised the bookkeeping procedures of the

firm. The Georgia Court of Appeals held that the trial judge was authorized

to find that it was in the regular course of business to make such records

at the time of the transaction and that the records were thereby ad-

missible. This, of course, is a classic example of the use of the Business

Entry Act.3 Again, in the case of Thruway Service City, Inc. v. Towns-

end,4 this statute was utilized as invoices received by plaintiff from an

unidentified operator of a gas station were admitted into evidence as a

memorandum of a transaction made in the regular course of business. This

suit was against a service station for negligently putting the wrong type

fuel into a truck. The invoices that were admitted were obtained when

the truck had received the proper type fuel after it had run about fifty

miles. The plaintiff testified that he had instructed the unidentified service

station operator to prepare the invoices.
It is interesting to compare the Thruway Service City case just discussed

with the case of Maryfield Plantation, Inc. v. Harris Gin Co., Inc.,5 for

here the evidence question presented was the admission by the trial court

of a memorandum made by a witness to a telephone conversation that he

had with an officer of the adverse party. The memorandum was to the

effect that the other party would pay the account subsequently sued on at

a certain time. The objection was that the memorandum was self-serving.
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It was admitted by the trial court as a part of the plaintiff's business records
kept in the regular course of business. The Georgia Court of Appeals re-
fused to allow the admission of the memorandum under the Business Entry
Statute.6 The court states that a contrary rule would render admissible
files of correspondence and all kinds of writings if made by one in con-
nection with the operation of a business. It would seem that the "business
record" in the Thruway Service City7 case was just as "self-serving" as in
the case just discussed.

The final case concerning the Business Entry Act 8 was that of F. & W.
Farm Service, Inc. v. Citizens & Southern National Bank, Ex'r.9 Here,
there was a suit on account against the executor of a decedent's estate. On
motion for summary judgment, the court allowed evidence of the charges
to decedent as shown on the plaintiff's business records which were proved
under GA. CODE ANN. section 38-711 (Rev. 1954). The court stated that
business records of account are admissible under the Georgia Business
Records Act 10 against a deceased debtor. There is a strong dissent to this
by Chief Judge Felton, who contends that the allowance of such evidence
controvenes the age-old rule of incompetency of witnesses. 'GA. CODE ANN.
section 38-1603 (3) (Rev. 1954) prohibits testimony by one party as to
transactions with a party now deceased and the dissenting opinion urges
that it was not the intention of the Georgia Business Records Act" to
change this established rule.

DIsCOvERY

Under the new Civil Practice Act 12 the role of discovery is becoming
increasingly important. There were two cases of substantial interest con-
cerning discovery during the survey period. The first was that of Atlantic,
Coast Line R.R. v. Gause.'8 In this case the Georgia Court of Appeals held
that statements from persons having knowledge of an occurrence which
resulted in the death of the decedent were not immune from discovery as
a part of the defendant's attorney's work product, even though statements
were taken under direct supervision of the defendant railroad's attorney.
The factual situation may be important in applying this rule to future
cases because the court pointed out that the attorney who directed and
supervised the taking of the statements did not represent the railroad in
the trial of the case and that the services of the "directing" attorney were
not in connection with the investigation of an accident. Here, the attor-

6. GA. CODE ANN. §38-711 (Rev. 1954).
7. 116 Ga. App. 379, 157 S.E.2d 564 (1967).
8. GA. CODE ANN. §38-711 (Rev. 1954).
9. 116 Ga. App. 757, 159 S.E.2d 190 (1967).

10. GA. CODE ANN. §38-711 (Rev. 1954).
11. Id.
12. GA. CODE ANN. §81-A (1968).
13. 116 Ga. App. 216, 156 S.E.2d 476 (1967).
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ney's services were no more than normally rendered by an investigator or
claim agent.

The case of Munn v. Munn14 discusses in some detail the method and
form of objection to interrogatories under the new Civil Procedure Act.15

Of interest is the holding by the court that the objections must be specific
and point out in particularity wherein the interrogatories are objectionable.
Of further interest is the holding of the court that interrogatories directed
to a husband about his wife's property are not proper subject matter of

inquiry as the law does not afford a party the right to inquire as to the
assets of a third party.

EVIDENCE IN CRIMINAL CASES

Several cases are grouped under this heading since many evidence ques-
tions in criminal cases do not ever appear in civil cases but are peculiarities

of the field of crimnal law.
Abrams v. State,16 is a case where the defendant was convicted of rape

without recommendation and sentenced to death. The issue concerned
introduction into evidence of a photograph of the blood on the outside of
the defendant's car, a patch cut from the seat covers that had a blood

splotch on it, a handkerchief which was hanging on the brake, and a tire

removed so a mold could be made for comparison to tire marks at the

scene of the crime. Objection was made that they were the result of an
illegal search since there was no search warrant available. The court al-
lowed the admission of the evidence on the basis that the car itself was

admissible into evidence as an instrumentality used in the commission of
a crime (where the rape took place). The court stated:

Everything connected with the car, which would in any way
demonstrate the use of the defendant's car in the commission of
this crime, was admissible without a search warrant.' 7

The court distinguished the case of Preston v. United States,'8 where three

men in a car were arrested for vagrancy. The car was carried to a garage

where the police, without a search warrant, searched the car and found
burglary tools. In the trial of this conspiracy to commit robbery, the United
States Supreme Court held that the evidence was not admissible as the
search and seizure was unreasonable since not made contemporaneously
with the arrest but at a later time and place. However, the Georgia Su-
preme Court considers the automobile in question an "implement" used
in the commission of the crime of rape and says that the burglary tools in
Preston were not instruments used in the crime of vagrancy. There would

14. 116 Ga. App. 297, 157 S.E.2d 77 (1967).
15. GA. CODE ANN. §81-A (1968).
16. 223 Ga. 216, 154 S.E.2d 443 (1967).
17. Id. at 220, 154 S.E.2d at 447.
18. 376 U.S. 364 (1964).
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seem to be some question as to whether or not this was really a valid
distinction.

There were three ciminal cases that involved the introduction into evi-
dence of a previous conviction. In the case of Davis v. State,19 the issue was
whether the evidence of the commission of the same offense two years
previously may be considered by the jury in determining the specific in-
tent of the accused in connection with the present offense of a violation
of the "Peeping Tom" statute.2 0 The court followed Bacon v. State,21 which
held that in a prosecution for a particular crime, evidence which in any
manner shows or tends to show that the accused has committed another
crime wholly distinct, independent, and separate from that for which he
is on trial, even though it be a crime of the same sort, is irrelevant and
inadmissible, unless there be shown some logical connection between the
two from which it can be said that proof of the one tends to establish
the other. The State argued that the evidence of the earlier conviction was
admissible and that "logical connection" between the two offenses was
that each offense was a sex offense and that the "Peeping Tom" act is
motivated by a sex drive. The court refused to recognize this as a sex of-
fense but said even if it did, it would not require a different result.

In the case of Williams v. State,2 2 the defendant was convicted of rape.
On appeal he complained of the trial court admitting testimony of the
victim regarding the commission of a separate and distinct crime, to-wit,
robbery by another defendant who was also convicted of rape in a separate
trial. This other defendant robbed the victim of ten dollars and her wed-
ding ring. The Supreme Court of Georgia held that one of the exceptions
to the rule that on prosecution for a particular crime evidence which tends
to show that the defendant committed another crime wholly, independent
from that for which he is on trial, is irrelevant and inadmissible, is where
the other crime is a part of the res gestae. On this basis the testimony was
admitted.

Wood v. State23 was another case where the Supreme Court of 'Georgia
reversed the trial court because it admitted evidence of another crime which
the defendant had previously committed. This was held irrelevant even
though it was a crime of the same sort that the defendant was then charged.

The testimony of a co-conspirator is seldom involved in a civil case but
often becomes important in a criminal case. This was certainly true in the
case of Green v. State.24 There, the defendant appealed his conviction of
larceny of an automobile. The Georgia Court of Appeals reversed the
conviction and held that where it appeared that police officers had inter-

19. 115 Ga. App. 338, 154 S.E.2d 462 (1967) .
20. GA. CODE ANN. §26-2001 et seq. (Rev. 1953.).
21. 209 Ga. 261, 71 S.E.2d 615 (1952).
22. 223 Ga. 773, 158 S.E.2d 373 (1967).
23. 224 Ga. 121, 160 S.E.2d 368 (1968).
24. 115 Ga. App. 685, 155 S.E.2d 655 (1967).
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ferred with and terminated the conspiracy to steal an automobile, a later
statement to police by a companion in the defendant's absence that defen-
dant had asked him to steal keys to an automobile was not an act in
furtherance of conspiracy and was inadmissible hearsay testimony. The
court pointed out that declarations during the pendency of a criminal
project by one of the conspirators are admissible against all. However, the
confession or admission of a conspirator, made after the enterprise is ended,
is admissible only against the person making the admission or confession.

Similarly, the matter of corroboration is normally important only in
criminal cases. In the case of Aimar v. State25 the court found sufficient
corroboration in a rather unusual way. There, the evidence issue in the
case concerned whether the testimony of one witness who participated in
the crime was required to be corroborated under GA. CODE ANN. section
38-121 (Rev. 1954). Normally, where a co-participant to a crime is a
witness, corroboration is necessary. In this case the defendant was convicted
of sodomy and the court pointed out that the defendant was fifty-five years
of age while the boy participant was sixteen. Normally, to constitute a wit-
ness as an accomplice such as shall prevent his testimony from being suf-
ficient to support a conviction of an accused without its being corrobo-
rated, his part of the crime must be the result of his own free will. Here, the
jury decided that such participation was not voluntary and no further
corroboration was necessary.

THE PAROL EvIDENCE RULE

There were two cases to deal directly with the Parol Evidence Rule26

during the period covered by this survey. The first was Reynolds v. Long.2T

In this action brought by an architect to recover architectural fees based
on contract with the defendant doctor, the contract contained no written
provision as to the limitation of the construction cost. Plaintiff alleged
that bids for the proposed construction had been received with low bid
being $112,427. The architect sought to recover the balance owed him
based on a percentage of that sum. Defendant contended that he had set a
$70,000 limit on the cost of construction. Plaintiff filed a motion for sum-
mary judgment and the basic evidentiary question was whether or not testi-
mony as to a fixed limit for cost of construction was admissible. In de-
termining this the court first recognized the general rule that parol evi-
dence is inadmissible to contradict or vary the terms of a written agree-
ment. However, the court points out that there was no written provision
as to a price limitation and therefore such evidence would not be an attempt
to vary the terms of a written contract.

25. 116 Ga. App. 204, 156 S.E.2d 367 (1967).
26. GA. CODE ANN. §38-501 et seq. (Rev. 1954).
27. 115 Ga. App. 182, 154 S.E.2d 299 (1967).
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The case of Smith v. Smith 28 was a suit to set aside a deed on the ground
of mental incompetency. The Supreme Court of Georgia held that it was
not error to permit a witness to testify that a certain deed was executed
on date other than that stated in deed over the objection that a written
instrument cannot be altered by oral testimony, since parol evidence is
admissible to prove a mistake in a deed.

RELEVANCY

There were a number of cases concerning the relevancy of evidence
during the survey period which are not discussed here as they were not
particularly noteworthy. However, there were two which were rather inter-
esting. The case of Edwards v. Adams 29 has an unusual aspect, in that the
plaintiff appealed because he mentioned "insurance" on cross-examination
by defendant's counsel. Plaintiff stated that his insurance company had
paid to have his automobile repaired. The trial court instructed the jury
to disregard the statement concerning insurance as it was immaterial and
the court of appeals held that a motion for mistrial was properly denied.
There is a strong dissent in this case on the theory that the trial judge's
instructions were not adequate so as to properly remove the damage of
the jury's misunderstanding of the effect of the payment by the plaintiff's
insurance company for the damages to plaintiff's automobile.

Atlantic Coast Line R.R. v. Daugherty" was a death action under the
Federal Employer's Liability Act.31 The trial court had granted summary
judgment as to liability and the case was tried on the issue of damages.
The question of interest is the admission by the trial court of evidence that
the deceased was "a person of good character, a devout Christian active in
church affairs, and an affectionate husband.''32 The Court of Appeals of
Georgia held that testimony as to the decedent's work record, his thrifty
habits and whether the character of the deceased was such that he would
have continued his employment was admissible in considering the pe-
cuniary loss resulting from his death. However, testimony as to his church
activities and religious belief was irrelevant and should not have been ad-
mitted.

HEARSAY AND EXCEPTIONS To THE HEARSAY RULE

As usual, there were several cases concerning hearsay evidence and some
of the more interesting ones will be discussed here.

The case of Augusta Coach Co., Inc. v. Lee33 was a suit against a bus

28. 223 Ga. 540, 156 S.E.2d 901 (1967).
29. 117 Ga. App. 508, 160 S.E.2d 841 (1968).
30. 116 Ga. App. 438, 157 S.E.2d 880 (1967).
31. 45 U.S.C. §51 et seq. (1964.).
32. 116 Ga. App. at 444, 157 S.E.2d at 886.
33. 115 Ga. App. 511, 154 S.E.2d 689 (1967).
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company by decedent's wife. The court of Appeals of Georgia had previously
held 34 that the evidence as to a causal connection between the accident
in question and the death of plaintiff's husband was too vague, uncertain
and speculative to authorize any finding that there was any causal con-
nection. This holding was reversed by the Supreme Court of Georgia in
Lee v. Augusta Coach Co.,3 5 on certiorari. Upon reconsideration of the
case, the Georgia Court of Appeals held that the evidence was insufficient
to authorize a verdict for the plaintiff. The only evidence that showed
what occurred was the testimony of J. W. Ford, a police officer, who was
not an eyewitness. The court commented on his testimony as follows:

• . . [T]hat when he [J. W. Ford] arrived, both Mr. Lee and
Mr. Angels, the bus driver, were standing on the edge of the street
talking to one another; that the bus was damaged in the front and
the Pontiac was damaged in the rear; that he. had occasion to talk
to the bus driver at the scene of the collision; and that he stated
to the witness that Mr. Lee had stopped for the red light and he
could not stop and ran into the rear of his car; and that it was
the witness' opinion that the bus was following too closely.36

The court held that the statements made by the bus driver to the police-
man were not part of the res gestae and therefore were not admissible since
they were hearsay. Since this was the only evidence of negligence, they
further held that the case should not have been submitted to a jury. The
court does niot set forth the period of time involved from the accident
until the statements were made but simply says:

It was not testimony of an exclamation or surprise uttered at the
time of, or so nearly in connection with the occurrence as to rea-
sonably . . . constitute a part of the res gestae.3T

However, from an evidence standpoint, it would seem that the statements
of the bus driver would be an admission so as to make the statements
admissible as an exception to the hearsay rule.

The case of Cambron v. Cogburn3 8 was another case concerning the res
gestae exception to the hearsay rule. There, the testimony by an agent
ten to fifteen minutes after the accident that he was acting in the capacity of
an agent was inadmissible to prove the agency relationship as it was not
a part of the res gestae and it alone could not prove such agency relation-
ship.

Paulk v. Thomas3 9 is an interesting case concerning hearsay in relation
to a doctor's testimony. There, the plaintiff filed suit for damages received
in an auto collision. At the trial, the plaintiff's doctor testified as to some

34. Augusta Coach Go. v. Lee, 114 Ga. App. 452, 151 S.E.2d 803 (1966).
35. 223 Ga. 72, 153 S.E.2d 429 (1967).
36. 115 Ga. App. at 513, 154 S.E.2d at 691 (1967).
37. Id. at 517, 154 S.E.2d at 693.
38. 116 Ga. App. 373, 157 S.E.2d 534 (1967).
39. 115 Ga. App. 436, 154 S.E.2d 872 (1967).
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of the history given to him by plaintiff and later expressed an opinion
concerning the nature and permanence of the injuries which, on cross-
examination, he admitted to be based in part upon the history given him
by plaintiff. Upon objection that the recitals of history were hearsay and
that the opinions were based upon hearsay, portions of the doctor's deposi-
tion were excluded. The Court of Appeals of Georgia held that this ruling
of the trial court was proper. The court pointed out that it has long been
the rule that complaints made to a physician of pain in designated portions
of the patient's body are not admissible in his favor, unless made under
such circumstances as to be equivalent to spontaneous and involuntary
exclamations or outcries. The court says that this also applies to opinions
which are based upon the patient's hearsay history on his subjective com-
plaints. There is a "rule of necessity" which sometimes would admit such
testimony but that would not be applicable in this type case since the
plaintiff was available and able to testify himself about his pain and
suffering.

The case of Berry v. Dinsmore4° presents some classic evidence questions.
The first concerns the admission into evidence of the testimony of a wit-
ness that the defendant had told him that "he said he did not feel her.
He didn't think he had hit her."'4 ' In this statement the defendant was
referring to the pedestrian plaintiff. The court held this was a self-serving
declaration and not admissible into evidence unless under one of the recog-
nized exceptions. The court held it was not part of the res gestae as it
came 10 minutes after the incident and in the absence of injury or shock,
this does not meet the test of an "excited utterance." This was a mere
narrative explaining his version of what had fully taken place and had
become "a thing of the past."

The defendant also contended the statement was admissible for the
purpose of impeaching the testimony of a witness for plaintiff who said
the defendant told him after the accident that "I hit her, I didn't see her,
the sun was in my eyes." 42 The court said the record showed that the
witness instead quoted the defendant as saying "he was sorry that it hap-
pened, he said he didn't see her because the sun was in his eyes." 43 The
court held there to be no contradiction in the testimony of these two wit-
nesses and that the statement under consideration was not admissible for
the purpose of impeachment.

The case of Cooper v. Butler44 is a suit by an alleged lawful husband of
decedent to set aside the probate of the will of his wife. The evidence
question presented was whether to permit a witness to answer a question
as to whether or not the witness ever heard the decedent say she was

40. 115 Ga. App. 256, 154 S.E.2d 653 (1967).
41. Id. at 257, 154 S.E.2d at 654.
42. Id. at 257, 154 S.E.2d at 655.
43. Id.
44. 223 Ga. 797, 158 S.E.2d 244 (1967).
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married. The objection was that the testimony would be hearsay. The

court held that declarations of a deceased party to a common-law marriage
are admissible in evidence for the purpose of showing the character of
the cohabitation.

OPINION EVIDENCE

There are two particularly interesting cases from the Georgia Court of

Appeals during the survey period concerning opinion evidence. Atlantic

Coast Line R.R. v. Blount45 is a Federal Employer's Liability Act 46 case.

The employee fell through the framework of a caboose under construction,

injuring his back. The defendant-railroad objected to testimony from
plaintiff and other witnesses concerning the need for a temporary floor

covering for the caboose as a safety measure. The court allowed such testi-

mony, stating that it was appropriate for the trial judge to allow the wit-

nesses to state their conclusions as an aid to the jury in determining whether
the employer was negligent in failing to provide the employee a reasonably

safe place to work. The court points out that even though such opinion

reached the ultimate fact which the jury was required to decide, the testi-

mony should be admitted and the jury allowed to decide what weight to
give it.

This case also presents the interesting evidentiary question concerning
testimony from a witness who saw another man fall on a different occasion
under different circumstances. The court admits that the testimony was

generally inadmissible but here it was merely cumulative in relation to
testimony of other falls admitted without objection and therefore would
not require a reversal.

However, in the case of Jackson v. Kennesaw Life & Accident Ins. Co.,47

a different result was reached. This was a suit by a beneficiary of a life
insurance policy. The main issue concerned whether or not the insured
was disabled within the meaning of the life insurance contract so that the

waiver of premium provision would apply. There is an interesting discus-
sion of insurance law in relation to when a person is "disabled" but the
main evidence question concerns testimony that the insured was "totally
disabled." The Georgia Court of Appeals is highly critical of this testimony
in considering a motion for summary judgment, stating "mere opinions or

conclusions of a witness, particularly an unskilled one, without adequate
supporting facts, possess little or no probative value . . . and have been
held insufficient to authorize or sanction a verdict, decree, award or find-
ing."4s

It is quite interesting to compare this discussion of opinion evidence,

45. 116 Ga. App. 86, 156 S.E.2d 409 (1967).
46. 45 U.S.C. §51 et seq. (1964).
47. 116 Ga. App. 107, 156 S.E.2d 470 (1967).
48. Id. at 110, 156 S.E.2d at 474.
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where it is severely criticized, with Atlantic Coast Line R.R. v. Blount,49

where testimony by people who were not experts was liberally admitted.
Another example of the liberal admission of testimony is the case of

Shelton v. Rose.50 This was a suit arising out of a two-year old child's being
struck in an intersection by defendant's automobile. The basic evidence
question involved in the appeal concerned the allowance of a State Patrol-
man's testimony about stopping distances and reaction times based on tests
made in another city under normal condition and on straight, level road
surfaces when the collision under investigation was on a downhill grade.
The Court of Appeals of Georgia allowed the testimony, pointing out that
rarely do standard tests exactly coincide with conditions developed on trial
and the use of such testimony is largely within the discretion of the
trial court.

CIRCUMSTANCE, NEGATIVE, VAGUE AND CONTRADICTORY EVIDENCE

The use of circumstantial evidence in the trial of a case is relatively un-
important as long as the plaintiff's case is supported by other evidence.
This is pointed out in Gunter v. Willingham,51 which was a suit to recover
medical expenses and loss of services of a minor son who was injured when
the automobile in which he was riding as guest passenger overturned.
Defendant made a motion for directed verdict, basically, on the ground
that the plaintiff's son could not remember the details of the occurrence
or what caused the car to overturn and therefore the rule that a person
testifying in his own behalf is not entitled to a finding in his favor, if that
version of his testimony the most unfavorable to him shows that the verdict
should be against him, should apply. However, the Georgia Court of
Appeals points out that this rule does not apply where there is evidence
to support the verdict other than the testimony of the party at interest.

However, in the case of Ussery v. Koch52 circumstantial evidence in a
motion for summary judgment was not too helpful. There, the Court of
Appeals of Georgia sustained the granting of a motion for summary judg-
ment. The plaintiff had filed a petition in several courts against several
defendants. One of the main allegations of negligence was that two of the
defendants were attempting to change drivers while going 70 miles per
hour around a curve. The two defendants' bodies were found near the
steering wheel after the accident. One of the other defendants gave an
affidavit denying this act of negligence. The court held that even though
the location of the defendants' bodies near the steering wheel might be a
fact that could be inferred, it will not support a verdict when the positive
and uncontradicted testimony of an unimpeached witness shows that no

49. 116 Ga. App. 86, 156 S.E.2d 409 (1967).
50. 116 Ga. App. 37, 156 S.E.2d 659 (1967).
51. 116 Ga. App. 700, 158 S.E.2d 255 (1967).
52. 115 Ga. App. 463, 154 S.E.2d 879 (1967).
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such fact exists. The court also points out that for circumstantial evidence
that a fact exists to have probative value against direct and unimpeached

evidence that the fact does not exist, such evidence must point at least

more strongly to a conclusion opposite to the direct testimony.

In the case of Dowling v. Tracy5 3 the plaintiff was too vague and equivo-

cal to stay in court. This was a suit by pedestrian plaintiff who was struck

by an automobile while crossing a street. Defendant's evidence showed that

the automobile was being operated at twelve to fifteen miles per hour and

that before he reached the intersection, the plaintiff collided with the side of

the automobile. The only evidence offered by plaintiff was his own testi-

mony and he testified that he crossed on a green light. Yet, the court

points out that he also said several times that he did not know what hap-

pened, did not know the color of the light and did not see the automobile

approaching. The court points out that his testimony on deposition was

different in several important particulars. The court held that when the

testimony of a party is self-contradictory, vague and equivocal and not

supported by any other evidence, the trial court may properly direct a

verdict against him, which had been done by the trial court in this case.

Even though trial lawyers often hear judges charge the jury on "nega-

tive evidence," it is seldom that such matters find their way into the

appellate courts. However, this was an issue in Crosby Aeromarine, Inc.

v. Hyde.5 4 There, the Court of Appeals of Georgia held that it was proper

to submit to the jury an issue respecting certain grounds of negligence even

though plaintiff's side of the issue was supported solely by negative testimony,

while the defendant's side was supported by positive evidence that the

defendant was not negligent in the respects alleged. The court quotes
Judge R. C. Bell as follows:

"Negative evidence" does not amount to no evidence at all;
otherwise the term would be a misnomer. And jurors are not
obliged to discard it merely because of the existence of positive evi-
dence in conflict therewith. 55

The court pointed out that where the existence of a fact was affirmed by

positive evidence and denied by negative evidence, an issue was raised, and

the trial judge committed no error in properly submitting such issue to the

jury.

EVIDENCE OF VALUE OF PROPERTY

There were two cases during the survey period that concerned them-

selves with the proof of value and which reached somewhat different re-

sults. In the case of Johnson v. Rooks 56 the owner testified that he had

53. 116 Ga. App. 43, 156 S.E.2d 524 (1967).
54. 115 Ga. App. 836, 156 S.E.2d 106 (1967).
55. Id. at 840, 156 S.E.2d at 110.
56. 116 Ga. App. 394, 157 S.E.2d 527 (1967).
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purchased about 20 automobiles during his lifetime, that he had repaired
autos himself and repaired the particular automobile in question. The court
points out that a witness must be familiar with the value of the item in
question for the foundation to be sufficient to allow evidence of value.
Judge Quillian points out the lengths to which the appellate courts have
gone in this respect, citing Atlantic Coast Line R.R. v. Clements, 57 where
the court found that a proper foundation for evidence of value had been
laid where the owner knew the purchase price; the make, model and length
of the car; the amount of use of the auto; plus a picture of it in its damaged
condition. This certainly does not make the proof of damage difficult.

In passing, it should be noted that this case also concerned itself with
another interesting evidence matter. This was the admission into evidence
of a doctor's bill even though it was not shown by the doctor (who testified
at trial) that it was a reasonable and necessary expense. However, the
court allowed the bill into evidence because the doctor did testify generally
and the other party could have cross-examined as to the reasonableness of
the medical bill.

Even though the Court of Appeals of Georgia in the case of Johnson
v. Rooks5 8 was rather liberal in the admission into evidence of testimony
as to value, the court in Nail v. Hiers59 was a little more conservative. There,
the Georgia Court of Appeals reversed the trial court on the property
damage feature of the case because even though the plaintiff showed the
value of the car purchased only two days before, she did not show suf-
ficient evidence as to the amount of damage to support her conclusions
as to the value after the accident.

MISCELLANEOUS EVIDENCE MATrERS

Probably no survey period would be complete without at least one case
involving the so-called "dead man's statute."6 0 The case of Monroe v. Citi-
zens & Southern National Bank61 serves the period under review in this
capacity. This case involved a suit on note brought by the administrator
of a deceased payee. The trial court refused to allow testimony concerning
the circumstances of giving the note in relation to the purchase of certain
real property on the basis of GA. CODE ANN. section 38-1603 (1) (Rev.
1954), the so-called "dead man's statute," which does not allow the op-
posite party to testify in his own favor against the insane or deceased
person as to transactions or communications with such deceased person.
The Georgia Court of Appeals pointed out that this rule would not be ap-
plicable in this case since the defendant-maker did not even meet the payee

57. 92 Ga. App. 451, 88 S.E.2d 809 (1955).
58. 116 Ga. App. 394, 157 S.E.2d 527 (1967).
59. 116 Ga. App. 522, 157 S.E.2d 771 (1967).
60. GA. CODE ANN. §38-1603 (1) (Rev. 1954).
61. 116 Ga. App. 28, 156 S.E.2d 805 (1967).
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until after the note was signed and the real estate transaction closed. The
word "transaction" as used in this statute relates to "something personal"
between the surviving and deceased parties; a transaction that the deceased,
if alive, could deny or rebut.

The case of Leger v. Ken Edward Enterprises62 concerned judicial notice.
This was a suit to enjoin the defendants from violating certain zoning
ordinances. The Supreme Court of Georgia held that the trial judge did
not abuse his discretion in denying a temporary injunction, because there
was no evidence of the existence of the ordinances. They were not intro-
duced into evidence and judicial notice cannot be taken by the superior
court or by the supreme court of the zoning ordinances, but they must
be alleged and proved. The court points out that such ordinances are
treated as private statutes and must be proved as matters of fact. The
court also pointed out that even though copies of the zoning ordinances
were attached to plaintiff's petition, the petition was not verified nor were
they admitted in the answer and therefore they were not properly intro-
duced into evidence.

Two cases on entrapment and impeachment conclude this article on
evidence for this survey period. In the case of Kitchens v. Hall63 the plain-
tiff offered a witness who denied on the witness stand that he had seen
the occurrence on which the cause of action was based. Counsel pleaded
entrapment and then showed the witness's general bad character through
the introduction of previous felony convictions. The Georgia Court of
Appeals stated that when a party has been surprised by contradictory state-
ments, he may prove such fact and disavow the witness, but he cannot
attack the general character of the witness which he would have known
before he offered such witness.

In the case of Douglas v. Herringdine64 the trial court allowed the wit-
ness's father to testify that his daughter had told him after the accident that
she was on the right side of the road, in an effort to counter the effect of
a statement given by his daughter the next day to an insurance adjuster in
which she stated that she was in the middle of the road. The Georgia
Court of Appeals reversed the trial court and stated that where an attempt
is made to impeach a witness by proof of prior contradictory statements
under 'GA. CODE ANN. section 38-1803 (Rev. 1954), the proper method of
sustaining him is by proof of good character. The court points out that
it has long been the rule that a witness sought to be impeached by proof
of contradictory statements, cannot be supported by proof that he made
elsewhere other statements consistent with his testimony on the stand.

62. 223 Ga. 536, 156 S.E.2d 651 (1967).
63. 116 Ga. App. 41, 156 S.E.2d 920 (1967).
64. 117 Ga. App. 72, 159 S.E.2d 711 (1967).
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