
DOMESTIC RELATIONS

By MANLEY F. BROWN* AND DENVER LEE RAMPEY, JR.**

No startlingly new principles of domestic relations law appear from a
reading of the cases covered by this survey period. However, a few are of
particular interest and a number of others are worthy of some comment.
Cases containing only time-worn principles were discarded. An attempt has
been made to categorize the cases, but some overlapping will appear.

ALIMONY

Two cases' reasserted the rule that it is reversible error for a trial court
to charge the jury that the conduct or misconduct of either party may be
considered on the question of the amount of alimony. The court in Mc-

Curry v. McCurry2 felt strongly enough about the charge to classify it as
"substantial error" within the meaning of GA. CODE ANN. section 70-207 (c)
(Rev. 1963), thereby permitting appellate review of the charge even though

no exception had been taken at the trial. Certainly, this view of the court
is justified even though it is somewhat doubtful that juries hearing such
questions actually resist the temptation to financially punish one party
or the other because of their conduct.

A message to domestic relations practitioners, insofar as the drafting
of pleadings is concerned, was contained in Pray v. Pray.3 The defendant-
wife included only a general prayer for relief in her answer and was
awarded alimony. The Supreme Court of Georgia reversed as to the award
on the basis that the general prayer for relief was insufficient to permit the
award of alimony which was, accordingly, void. It is dear from the opinion
that if the wife wishes alimony she must specfically allege that claim at
the pleading stage of the trial.

Questions concerning the property rights of feuding spouses as they
have bearing upon an award of alimony were presented by three cases. In
Burgess v. Burgess,4 the wife sued for divorce and, inter alia, asked that
the home, which was in her name be awarded to her. The defendant-hus-
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band contended that he had purchased the home with his personal funds
for their joint use and placed title in the wife's name because of his love
and affection for her. He asked that the property be apportioned between
them and the jury returned a verdict to that effect. The court affirmed
this award on the basis that there was sufficient clear and convincing evi-
dence for the jury to find that "it was the purpose and intent of the parties
that the property would be held for their joint use and benefit."5 The
second of these cases 6 gave the husband a break and reversed the award
of alimony because the record revealed that the wife owned substantial
amounts of property in her own right. This ruling merely amounts to the
court holding that, as a matter of law, the jury had not given sufficient
weight to the wife's separate estate in fixing the amount of alimony. The
same principle was involved in the final case 7 dealing with marital property
and alimony where the court held that in respect to a joint savings account,
the jury could consider each parties' one-half interest in passing upon the
question of amount of alimony. It is also noteworthy that the jury had
before it the husband's prayer for divorce alleging the quintessence of cruel
treatment, i.e., "that she had kicked him in the seat after a hemorrhoid
operation." The jury, in its wisdom, granted the requested relief.

Mulcay v. Mulcays and Hamner v. Hamner9 bear an implicit caveat for
husbands who believe the old adage that "you can't get blood out of a
turnip." In Mulcay the court held that "a reasonable allowance [of alimony]
under all circumstances is proper even though the husband has no prop-
erty or employment."' 1 The Hamner court, with three justices dissenting,
used even stronger language: "A husband is not excused from the support
of his wife and children because he lacks an estate. If he has the capacity
to labor, he should labor for their support; and if reluctant, he may be
compelled by the court to do so.""

A rigorous application of the trial judge's discretion in awarding tem-
porary alimony is found in Brown v. Brown.'2 Both the husband and wife
had appealed from a jury verdict awarding the wife a divorce and alimony
and giving the father custody of a child. After the judgment was reversed
as to the alimony award, the wife moved the trial court to award her addi-
tional temporary alimony in the nature of attorney fees and litigation ex-
penses incurred in prosecuting the appeal and her cross-action. The trial
court then entered an order granting such an award and was affirmed on
appeal. The court restated the principle that temporary alimony con-
tinues, in the discretion of the trial judge, until litigation has terminated

5. Id. at 181, 160 S.E.2d at 590.
6. Cranford v. Cranford, 223 Ga. 819, 158 S.E.2d 246 (1967).
7. Fellers v. Fellers, 223 Ga. 422, 156 S.E.2d 34 (1967).
8. 223 Ga. 309, 154 S.E.2d 607 (1967).
9. 223 Ga. 463, 156 S.E.2d 19 (1967).

10. 223 Ga. 309, 154 S.E.2d 607 (1967).
11. 223 Ga. 463, 464, 156 S.E.2d 19, 20 (1967).
12. 224 Ga. 90, 160 S.E.2d 343 (1968).
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in all courts. They reasoned that since the question of permanent alimony
was re-opened on remand, the trial judge still possessed jurisdiction to
award the wife her attorney fees and expenses incurred while on appeal.
This is a fair approach to the problem, at least from the distaff point of
view.

Several cases dealt with attempts to either eliminate or enforce alimony
awards. In Candler v. Wilkerson,13 the court had before it the question of
whether the 1966 amendment to GA. CODE ANN. section 30-209 (Rev.
1952) 14 applied to an alimony award in the nature of a trust indenture
entered into before the amendment. The court held that the amendment
was null and void insofar as it purported to apply to the vested rights
under the trust indenture since it would amount to a retroactive law
effectuating the impairment of contract rights in violation of both the
state and federal constitutions.1 5 Accordingly, the remarriage of the wife
was held to have no effect on the alimony payments due under the terms
of the trust. This same retroactivity problem was averted in Shepherd v.
Shepherd16 where the parties had entered into a contract concerning the
division of property which was made part of the final decree. The court
simply held that the wife's remarriage did not affect the terms of the con-
tract since "the 1966 amendment to Code section 30-209 refers only to 'per-
manent alimony' and does not purport to apply to a 'property settle-
ment'."'1 7 The court further held that while the nonpayment of alimony
could be enforced by contempt even though no express command to make
such payments appeared in the court's final order, the other terms of the
property settlement could not be so enforced in the absence of an express
command, either in the court's order or the settlement agreement itself.
In this same vein, Coggins v. Cogginsi s held that "an order allowing tem-
porary alimony may be enforced by attachment for contempt, regardless of
whether it contains any express command to pay the alimony."'19

An extremely frivolous claim concerning the construction of GA. CODE

ANN. section 30-222 (Rev. 1952) was disposed of in Parker v. Parker.2o

The husband sought a modification of the alimony award which had in-
corporated an agreement of the parties whereby the wife was entitled to a
lump sum to be paid over a 24 month period. No cause of action was

13. 223 Ga. 520, 156 S.E.2d 358 (1967).
14. "All obligations for permanent alimony to the wife, whether created by con-

tract, verdict, judgment, or decree, the time for performance of which has
not yet arrived, shall cease upon her [the wife's] remarriage unless otherwise pro-
vided in the decree." GA. CODE ANN. §30-209 (Supp. 1967,).

15. See, GA. CODE ANN. §§2-302 and 1-134 (Rev. 1948).
16. 223 Ga. 609, 157 S.E.2d 268 (1967).
17. Id. at 610, 157 S.E.2d at 270.
18. 223 Ga. 421, 156 S.E.2d 40 (1967).
19. Id.

20. 224 Ga. 54, 159 S.E.2d 412 (1968) .
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held to be stated since it is obvious from the wording of the statute21 that
no suit lies for revision and modification of a lump sum award. The fact
that the lump sum was to be disbursed in monthly payments over a
fixed period, was held to be immaterial. A modification suit in Grizzard
v. Grizzard22 raised a noteworthy point which the court answered in a
logical and fair manner. The wife, who petitioned for revision and modifi-
cation of alimony and child support, had stipulated in an agreement which
had been made part of the final decree of divorce that the husband was
released from all future claims for alimony. The court held that this
agreement of the wife estopped her from seeking any increase in alimony
payments by way of a petition for modification under GA. CODE ANN.

section 30-220 (Rev. 1952). The difficult question of whether the mother
could have waived the minor child's right to support was raised by the
court but avoided in view of the fact that the stipulation did not purport
to affect child support.

In the final case 23 dealing specifically with alimony the wife sought to
enforce a Virginia divorce and alimony decree in the courts of Georgia.
After restating the general rules regarding full faith and credit, the court
held that the foreign decree was enforceable in Georgia as to any alimony
payments due and unpaid at the date of the judgment in Georgia on the
Virginia decree. The court further held that summary judgment was proper
as to the payments "due and unpaid up to the date of the Virginia Court's
decree .... 24

There was one case25 arising under the Uniform Reciprocal Enforce-
ment of Support Act 26 which held that the "duty of support" contained
in the Act covered an alimony judgment which may be so enforced on the
theory that it is not a debt but a continuing duty of support to the wife.

CHILD SUPPORT AND CUSTODY

The 'Georgia Court of Appeals in a very tersely worded opinion reminded
the appellant in one case that the Supreme Court of Georgia has already
held that an agreement to pay a percentage of gross monthly income as
child support, means a percentage to be computed before the deduction
of business expenses.27

21. "Such an application, as hereinbefore authorized, can be filed only where the
husband has been ordered by the final judgment in an alimony, or divorce and
alimony suit, to pay permanent alimony in weekly, monthly, annual or similar
periodic payments, and not where the wife, or child or children, or both have
been given an award from the corpus of the husband's estate in lieu of such
periodic payment." GA. CODE ANN. §30-222 (Supp. 1967).

22 224 Ga. 42, 159 S.E.2d 400 (1968).
23. Johnson v. Johnson, 115 Ga. App. 749, 156 S.E.2d 186 (1967).
24. Id. at 750, 156 S.E.2d at 188.
25. Henry v. Henry, 115 Ga. App. 211, 154 S.E.2d 298 (1967).
26. GA. CODE ANN. §99-903a (Rev. 1968).
27. Kinsey v. Kinsey, 116 Ga. App. 627, 158 S.E.2d 684 (1967).
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Three cases dealt with the power of juvenile courts vis-a-vis superior
courts.

In Turnell v. Johnson,28 it was once again pointed out that the judgment
of a juvenile court awarding custody must recite the necessary jurisdictional
facts or else be held void. This is true even though the judgment was
entered by a superior court judge sitting as a juvenile court judge since the
order is deemed one by the juvenile court. A similar mistake was made
by the trial court in Bosson v. Bosson29 except that a nunc pro tunc order
was later entered setting out the necessary jurisdictional facts. The Georgia
Supreme Court held that since a void judgment could not be amended,
the nunc pro tunc order was of no effect. Another opinion in this same
case decided six days later pointed out a limitation on the power of the
superior court to refer custody questions:3 0 "In a habeas corpus action for
custody of children the superior court is not authorized to transfer the
case to a juvenile court of another county for investigation and determina-
tion."31

A further limitation on the power of the superior court was articulated
in Pitts v. Pitts,32 where the supreme court held that the superior court had
no jurisdiction to entertain a petition for habeas corpus raising the issue
of custody when the same issue had previously been decided by the juvenile
court which had expressly retained jurisdiction over the matter.

The above cases dealing with the respective functions of the superior
and juvenile courts suggest that certainly a great deal of care should be
taken to observe the letter of the law in respect to effectuating a transfer
of the question of custody and its determination.

In Edwards v. Edwards3 3 the defendant in a contempt proceeding con-
tended only that he had fully paid the amount of child support due under
the terms of the divorce decree. The Superior Court of Georgia held that
since the defendant had not pleaded inability to comply with the payment
requirements it was error for the trial court to enter an order purging him
of contempt without first determining one way or the other whether he
had in fact complied with the terms of the original divorce decree. In a
somewhat similar case34 the court stated that the motive of one bringing
a contempt proceeding is immaterial and that before the court can commit
the party in contempt to jail there must first be a finding as to the amount
of arrearage due so that it is clear what must be done by the contemnor
to purge himself.

A case of some interest is Ogletree v. Watson35 which involved a custody

28. 223 Ga. 309, 154 S.E.2d 591 (1967).
29. 223 Ga. 259, 154 S.E.2d 364 (1967).
30. Bosson v. Bosson, 223 Ga. 264, 154 S.E.2d 688 (1967).
31. Id. at 264, 154 S.E.2d at 688.
32. 224 Ga. 11, 159 S.E.2d 287 (1968).
33. 224 Ga. 224, 160 S.E.2d 830 (1968).
34. Stanton v. Stanton, 223 Ga. 664, 157 S.E.2d 453 (1967).
35. 223 Ga. 618, 157 S.E.2d 464 (1967).
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dispute and an attachment proceeding by the mother for contempt. After
determining that the court issuing the original order still had jurisdiction
over the husband even though he no longer resided in the same county,
the court decided that no relief in the nature of an attachment for con-
tempt could be awarded since the order in question did not contain an
"express command" but merely declared the rights of the parties. The
decree involved is set out in the opinion and seems clearly to "order" that
certain matters in respect to custody be done by the parties. It is difficult
to see why this overly technical approach by the ourt is necessary, but,
at the very least, the case teaches the bar one way not to prepare such an
order if it is later to be relied upon in a contempt proceeding.

The defendant in Hunnicutt v. Sandison,386 contended that he could not
be held in contempt for failure to pay child support since the original
decree had not ordered a specific amount to be paid but rather called only
"for payment of necessary and reasonable expenses." This contention was
rejected and the order holding him in contempt approved since the evi-
dence showed that he had made no attempt to comply with the original
decree. The court further held that the trial judge acted properly in fixing
the specific amount due at the time of the hearing although he was in
error in determining the amount to be paid in the future. A reading of the
case suggests that if the husband had made at least some attempt to comply
with the terms of the original decree he would not have found himself in
the predicament whereby the amount due was decided by the trial judge.
The loose language of the original decree was in his favor in that he was
granted a good deal of leeway as to the amount of child support he was to
pay. He mistakenly did not realize when he was well off.

An apparent oversight resulted in severe consequences in Howard v.
Greenway.3 The parties to the divorce entered into a written agreement
which was incorporated into the final decree, whereby custody of a child
was to be with the father and the father's parents. The final decree con-
tained language placing custody only in the father. After the father's
death, the mother sought a change of custody. The court held that the
language of the decree prevailed over the agreement which was incor-
porated therein and that the mother, as surviving parent, was automatically
entitled to custody of the child. The decision is in line with precedent but
is unfortunate in that the original agreement of the parties, which was a
part of the decree, was frustrated.

In Gallant v. Gallant,38 the court held that the trial judge had no power
to modify an original child support decree except as to amount and that
the attempt to extend the payments until the child reached age twenty-one
was of no effect. The court further hcld that GA. CODE ANN. section 30-223

36. 223 Ga. 301, 154 S.E.2d 587 (1967).
37. 223 Ga. 252, 154 S.E.2d 367 (1967).
38. 223 Ga. 397, 156 S.E.2d 61 (1967).
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(Rev. 1952) which allows the wife reasonable expenses in order to enable

her to defend a suit by the husband to modify a permanent alimony judg-

ment, did not apply to the instant case where the husband's suit was to

modify the visitation rights and the dispute over increased child support

arose by the wife's cross-action.
At issue in Winburn v. Harrington39 was the question of whether evi-

dence that visitation rights had been denied was sufficient to authorize

a change of custody. The court held that it was not, since a requisite to

such relief was a "showing of a change in circumstances affecting the wel-

fare of the children." 40 Another change of custody case 41 held that no

change of custody was required as a matter of law where one of the cus-

todial grandparents had died and the children were still being properly

cared for by their grandmother. Similarly, Bowen v. Bowen42 held that

before a change of custody is authorized there must have been a substantial

change in circumstances affecting the child in question and not merely

a slight variation such as a mother deciding to abandon her pursuit of a

high school education in order to stay home with the baby.

GA. CODE ANN. section 30-127 (Rev. 1952) allows a child who has

reached the age fourteen to choose the parent with whom he will live

unless that parent is determined to be unfit. The decision in Floyd v.

Floyd,43 reaffirmed the previous holdings of the court 44 that where the

parent chosen by the child is found to be unfit, the desire of the child is not

controlling.
Conway v. Conway45 presented an interesting factual situation and ac-

companying questions. The husband and wife had obtained a divorce

decree in Georgia in 1963 and custody of their child had been awarded

to the mother. In 1965 a Pennsylvania court entered an order temporarily

awarding custody to the wife for part of the year and to the husband for

the rest. After the wife moved back to Georgia the husband brought a

proceeding to enforce the Pennsylvania custody decree and to obtain

permanent custody of the child. He prevailed in this proceeding and the

Georgia Supreme Court held that since the Pennsylvania decree was

temporary in nature, the Georgia court could properly enforce that decree

and also go further and determine the question of permanent custody.

The temporary nature of the foreign decree also permitted evidence of

transactions occurring before that decree to be heard on the issue of per-

manent custody.

39. 223 Ga. 488, 156 S.E.2d 44 (1967).
40. Id. at 489, 156 S.E.2d at 45.
41. Somers v. Beasley, 224 Ga. 127, 160 S.E.2d 402 (1968).
42. 223 Ga. 800, 158 S.E.2d 233 (1967).
43. 223 Ga. 275, 154 S.E.2d 580 (1967).
44. See, Domestic Relations, Annual Survey of Georgia Law. 17 MERCER L. REV.

94-95 (1965).
45. 223 Ga. 349, 155 S.E.2d 17 (1967)
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In a -case of first impression46 the Supreme Court of Georgia approved
a jury verdict awarding a trust fund for the purpose of educating the
children. The court conceded that a verdict providing for education only
and not fo the funds to accomplish it would be contrary to law. However,
since the trust in this case was to be properly funded it was permissible.
Furthermore, the court held that such a trust fund arangement did not
deprive the father of his right to determine the aspects of his chiild's edu-
cation since that right was lost by the award of custody to the mother.
Justice Duckworth contributed a sharp dissenting opinion contending,
with some merit, that there was no authority for such a verdict concerning
the education of a child.

A "choice of law" problem confronted the court in Kelly v. Kelly.47 The
facts essential to an understanding of the case are as follows: A divorce
decree was entered by a California court on May 20, 1964, and custody
of the children was awarded the mother along with a per month support
requirement from the father. On September 17, 1964, the husband was
awarded custody by an Alabama court which had jurisdiction over all
the parties. The present suit was begun in Georgia to recover unpaid
support installments from the husband due under the terms of the Cali-
fornia decree. The trial judge refused to allow the jury to consider the
time during which the husband had actual custody of the children under
the Alabama decree for purposes of reducing the amount of support due.
The Georgia Court of Appeals reversed and held that Georgia must recog-
nize the California decree which was the source of the support award.
Furthermore, in enforcing that award it was necessary to look to the Cali-
fornia law to determine if that state would enforce the support award
in the light of the Alabama decree. It was concluded that California would
recognize the right of the Alabama court, which had appropriate jurisdic-
tion over the parties, to change custody for the welfare of the child. The
court further concluded that since the husband should not pay child
support to the wife when she was not in actual custody of the children,
the husband should be allowed credit for the time during which he could
prove his custody. The case seems sound from the standpoint of its con-
stitutional aspects since both the Alabama and 'Georgia courts had personal
jurisdiction over the parties at the time of their respective decisions.

Similar complex issues of constitutional law and conflicts of law were
raised in Bettes v. Bettes48 where the Georgia trial judge was called upon
to recognize an Oklahoma judgment concerning custody. The Oklahoma
court had entered a decree changing custody on the basis that that court
had "retained jurisdiction" since it had issued the original decree. The
Supreme Court of Georgia refused to consider the difficult questions

46. Bateman v. Bateman, 224 Ga. 20, 159 S.E.2d 387 (1968).
47. 115 Ga. App. 700, 155 S.E.2d 732 (1967).
48. 223 Ga. 732, 157 S.E.2d 742 (1967).
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raised since the issue was one of custody and was subject to change on the

basis of evidence showing that such was necessary for the welfare of the

children. If the issue had concerned anything except custody such an ap-

proach could never be justified.

DIVORCE

During the survey period, the Georgia Supreme Court produced a rich

harvest of diverse cases in the area of divorce which touch such varied

subjects as jurisdiction, perfection of service, discovery, post-judgment reme-

dies, grounds for divorce, attorney's fees and bond forfeitures.
Ward v. Ward,49 arising from a petition for temporary and permanent

alimony filed in Fulton county, clarifies and distinguishes the policy con-

siderations and jurisdictional requirements for a divorce action and an
action for alimony. The husband, apparently a resident of Alabama, was

served while temporarily sojourning in Fulton County and responded to
the petition with general demurrers alleging no jurisdiction because the
suit was not filed in the county of residency of the plaintiff (DeKalb

county) and also a plea in abatement showing the pendency of an Alabama
divorce proceeding involving the same parties. Both were denied by the
trial court and on appeal the supreme court affirmed the holdings.

In addressing itself to the jurisdictional question, the court noted that
by the Constitution of Georgia and by legislative enactment 5° divorce
actions are segregated into a special class of actions and this fact evidences
the strong public policy against facilitating the procurement of divorces.
However, no mention is made of alimony matters and a strong public
policy exists to facilitate alimony proceedings to insure that the husband
make provision for the support of his family when he has left the house-
hold. Drawing on the above policy considerations, the old case of Camp-
bell v. Campbell5' and GA. CODE ANN. section 15-202 (1935),52 the court
held that the jurisdictional requisites had been met by personal service
on the husband while temporarily in Fulton county.

In response to the appellant's plea in abatement alleging a pending
Alabama divorce proceeding, the court held that the alimony action could
properly be maintained even though the alimony statute, GA. CODE ANN.

section 30-213 (Rev. 1952), provides in part ". . . and there shall be no

action for divorce pending...." In reaching this conclusion the court
construed the alimony statute with GA. CODE ANN. section 3-602 (Rev.
1962) which evidences the general policy that a prior suit in another state
shall not abate a suit in this state between the same parties for the same

49. 223 Ga. 868, 159 S.E.2d 81 (1968).
50. GA. CONST. art IV, §6, para (1) (1948); GA. CODE ANN. §2-4901 (Rev. 1948).
51. 67 Ga. 423 (1881).
52. "The jurisdiction of this State and its laws extend to all persons while within its

limits, whether as citizens, denizens, or temporary sojourners."
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cause in this state and held that the above quoted portion of the alimony
statute applies only to divorce actions pending within this state.

Another threshold problem was encountered in Troutman v. Troutman,53

where, in response to the wife's petition for divorce, the husband's mother
filed a response alleging that the husband was insane and personal service
on him was invalid. The wife filed a second petition seeking to set aside
the original adjudication of the husband's insanity for failure to give the
subject 10 days notice and for failure to attach a physician's affidavit show-
ing the subject to be violently insane and likely to do himself harm. The
court sustained the superior court's dismissal of the second petition noting
that the requirement of an affidavit was removed from GA. CODE ANN.
section 49-604 (Rev. 1965) in 1950, 54 but held that the finding by the
superior court as a matter of law that the husband's insanity continued to
the date of the action was not demanded, since the presumption of con-
tinuity of insanity is rebuttable and also when the evidence adduced at a
hearing on the matter disclosed that the husband had been released as
"improved" less than two months after his commitment in 1957 and he
had since worked in a civil service job where his condition had not de-
teriorated. The judgment was reversed.

Smith v. Smith,5 5 wherein the husband appealed after filing a plea to the
jurisdiction which was submitted to a jury for determination of his domi-
cile, reaffirmed the principle that domicile is ordinarily a mixed question
of law and fact and ordinarly for the jury. Here the jury found adversely
to the husband and the court noted that if there was any evidence in the
record showing his domicile in the county determined by the jury, the
verdict must be sustained. The court so found, noting such facts as a joint
purchase of a home in the county in question, maintaining a telephone in
the home in his name, giving the county as his residence in income tax
returns and giving the county as his address after separation. From this
and other evidence the court held the jury could properly find a change
of domicile upon the purchase of the home and continuing through the
filing of the divorce petition.

For those attorneys who utilize a private investigator to collect informa-
tion on the opposing spouse, the Smith case will be of particular interest.
The husband's attorney had hired a "private eye" to keep the wife under
surveillance during July and August of 1965. His investigation was incor-
porated into a report which was made to the attorney and the wife sought
to compel the production of this report as an answer to interrogatories
filed under GA. CODE. ANN. section 38-2109 (Rev. 1954).56 The Georgia
Supreme Court affirmed the superior court's refusal and found that this

53. 223 Ga. 700, 157 S.E.d 437 (1967).
54. Ga. Laws 1950, p. 14.
55. 223 Ga. 551, 156 S.E.2d 916 (1967)
56. See GA. CODE ANN. §SA-134 (Supp. 1967).
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report fell within the "work product" concept of Hickman v. Taylor57 when
the investigator was hired by the husband's attorney during the course
of the litigation, when the investigator reported directly to and was under
the supervision of the attorney and particularly when no effort was made
by the wife to show justification or necessity for the production of this
particular document.

The court in Rice v. Rice5s looked beyond the allegations in the appel-
lant's petition to set aside divorce and reversed the superior court's denial
of the petition on an elementary ground of jurisdiction noting a basic
deficiency in the pleadings. The court found no jurisdictional allegations
in the pleadings and since upon the face of the record the superior court
acquired no jurisdiction over the proceedings, the decree was void. In a
similar vein is Dyal v. Dyal,5 9 where the defendant wife's "motion to set
aside" was denied. No transcript of evidence was, made of the trial, though
a deposition of the deceased plaintiff was in the record. The Supreme
Court of Georgia treated the motion as one to set aside the decree and
as being void for a defect not amendable appearing on the face of the
record as in Rice.60 The court noted that the record did not include deposi-
tions filed for use in the case and the only defect in the pleadings was
that the ground alleged (cruel treatment) was insufficiently pleaded. Since
this defect was amendable, it was cured by the judgment.

Prematurity of the divorce decree and lack of notice was alleged by the
wife (defendant in the divorce proceeding) in a motion to set aside a
divorce decree in Manning v. Manning.61 The court found that 'Ga. Laws
1962, p. 462-463 controlled as to the prematurity question and that all the
requirements were met. The notice allegation was dismissed as not predi-
cated upon any defect appearing upon the face of the case.

Appellants who sought the aid of equity to set aside their divorce de-
crees did not fare well before the Georgia Supreme Court. The court af-
firmed the superior court judgment in Riley v. Riley62 and held that the
husband was estopped to attack jurisdictional averments of his spouse
when he had made agreements in contemplation of the action, had acknowl-
edged service of the petition and had taken no action to attack the juris-
dictional averments during the divorce proceedings.

An even stiffer rebuke was meted out in Corder v. Fulton National
Bank,6 3 where the plaintiff sought to have a divorce decree granted to her
now-deceased husband set aside. The court noted that although the divorce
decree may indeed be void because of the acts of the parties after the filing

57. 329 U. S. 495 (1947).
58. 223 Ga. 363, 155 S.E.2d 393 (1967).
59. 223 Ga. 592, 157 S.E.2d 274 (1967).
60. Rice v. Rice, 223 Ga. 363, 155 S.E.2d 393 (1967).
61. 223 Ga. 202, 154 S.E.2d 226 (1967).
62. 223 Ga. 626, 157 S.E.2d 285 (1967.).
63. 223 Ga. 524, 156 S.E.2d 452 (1967).
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of the petition (both resumed co-habitation and agreed on alimony without
informing the court), it was evident that the petitioner entered the equity
court without "clean hands" and the court would ". . . leave the parties
where it finds them and grant no relief to one who participated in obtain-
ing the aforesaid fraudulently procured divorce decree."8 4 In addition to
the above the court found no allegations in the petition to show what
damage, if any, would accrue to the complainant if the relief were not
granted. The only evident benefit to the complainant would be a share
of the deceased husband's estate and the court refused to presume that
the complainant was left out of the husband's will.

As usual the cases for review during the survey period show that the
most popular ground for divorce continues to be cruel treatment. Davis
v. Davis65 reaffirmed the necessity of the evidence showing, in the language
of the stature,66 ". . . the wilful infliction of pain, bodily or mental, upon
the complaining party, such as reasonably justifies apprehension of danger
to life, limb or health." The court held that it was error to deny a motion
for new trial when the evidence was deficient in the above respects. 67 Simi-
larly, the acts of a spouse while mentally ill cannot constitute cruel treat-
ment, for her mental condition precludes the existence of the requisite
willfulness. 68 The evidence in Vaughan showed that the acts of the wife
occurred during an extended period of mental agitation diagnosed by a
physician as "manic depressive," and consequently to award a divorce to
the husband, as well as custody of the minor children was error. The hus-
band also testified that the mother-in-law had interfered in the marriage
and the court said, "such interference by the wife's mother could not be
attributed to the wife as cruel treatment."69 This point may no doubt be
troublesome to explain to a husband bedeviled by a meddlesome and
possessive mother-in-law.

Two other basic rules in regard to the ground of cruel treatment were
reasserted in Sutton v. Sutton70 and Childs v. Childs.71 In Sutton, the
court said, "a divorce on the ground of cruel treatment presupposes a
bona fide separation. The evidence in this case fails to establish a bona
fide separation after the reconciliation and condonation which occurred
during July 1967."72 A failure to grant a new trial on these grounds was
error. The antagonists in Childs both alleged cruel treatment and evidence
introduced by both parties showed cruel treatment. The court found error

64. Id. at 525, 156 S.E.2d 453.
65. 223 Ga. 657, 157 S.E.2d 445 (1967).
66. GA. CODE ANN. §30-102 (10) (Supp. 1967).
67. Another case decided during the survey period and not warranting extensive com-

ment is Batero v. Batero, 223 Ga. 380, 155 S.E.2d 381 (1967) wherein the allega-
tion of cruel treatment was deemed sufficient to withstand a motion to dismiss.

68. Vaughan v. Vaughan, 223 Ga. 298, 154 S.E.2d 592 (1967).
69. Id. at 300, 154 S.E.2d at 594.
70. 224 Ga. 140, 160 S.E.2d 385 (1968).
71. 223 Ga. 435, 156 S.E.2d 21 (1967).
72. 224 Ga. 140, 160 S.E.2d 385 (1968).
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in the charge that a verdict could be returned granting a divorce to both
parties thereby rendering the verdict invalid. After examining the evidence
the court also held that a charge on the existence of a business partnership
between the parties was not warranted by the evidence as nothing showed
that the husband participated in the operation of the business (a beauty
shop), contributed money or owned an interest in it, that any agreement
between the parties existed or that a partnership arose from joint owner-
ship, use and enjoyment of the profit from the business.

In Newman v. Newman,73 both parties initially alleged cruel treatment
as grounds for divorce. The husband later amended his petition and al-
leged adultery as an additional ground. The action was heard without a
jury and the decree granted a divorce "between the parties." On appeal
the Georgia Supreme Court held that the verdict would be construed for
the plaintiff (the husband here). The court also held that by a 1951
amendment 74 to GA. CODE ANN. section 38-1606- (1954), a spouse is com-
petent to testify as to his or her innocence of such charge.

Lovett v. Zeigler75 reaffirmed the rule codified in GA. CODE ANN. sec-
tion 353-104 (Rev. 1961) that "the previous undissolved marriage of one
of the parties . . . is not a ground for divorce in this state" and held that
the wife's motion to set aside a decree based on this ground should have
been granted.

Appeals involving a subject near and dear to attorneys, that is, fees, came
before both the Georgia Court of Appeals and Supreme Court during the
survey period. In Head v. Aycock, 76 plaintiff wife's attorney had filed action
for divorce and was paid $500 by defendant husband as per order of the
court. The plaintiff discharged the attorney during the proceeding and
the attorney filed a motion with the court to determine his status as attor-
ney and also to determine additional compensation for services rendered.
The superior court entered an order upholding his discharge and reserving
until the conclusion of the case the question of whether the defendant
husband owed the attorney an additional fee. The Georgia Court of Ap-
peals affirmed, citing White v. Aiken, 7T and adding that the protective
order was adequate to secure any possible claim for additional fees earned
prior to his discharge.

The above case should be contrasted with the supreme court's decision
in Dobson v. Dobson,78 wherein the wife amended her petition and re-
quested $3000 attorney's fees, such award to be made prior to the rendition
of the verdict of the jury. A verdict was returned granting a total divorce
to the husband without a hearing having been had on the wife's request

73. 223 Ga. 278, 154 S.E.2d 581 (1967).
74. Ga. Laws 1951, pp. 596-597.
75. 224 Ga. 144, 160 S.E.2d 360 (1968).
76. 116 Ga. App. 739, 158 S.E.2d 685 (1967.).
77. 197 Ga. 29, 28 S.E.2d 263 (1943).
78. 223 Ga. 432, 156 S.E.2d 72 (1967).
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for attorney's fees. The husband then made a motion to dismiss the appli-.
cation for attorney's fees, which the supreme court said should have been
granted. The court held that the rendition of the verdict divested the su-
perior court of jurisdiction to hear the application and the husband's
motion should have been granted.

The dismissal of an application for attachment for contempt for failure
to pay attorney's fees awarded in a divorce and alimony action was before
the supreme court in Austin v. Austin.79 The parties had, for the pur-
poses of the appeal, stipulated that no fees had been paid to Mrs. Austin's
attorney, but ". . . it did not establish the fact that the amount awarded had
not been paid to Mrs. Austin."80 Absent this essential element, there was
no proof showing the defendant was guilty of contempt of court and the
application could be properly dismissed.

An appeal from a ne exeat bond forfeiture was reviewed by the Georgia
Court of Appeals in Hornsby v. Rodriguez,8s where among other things,
the surety alleged that the bond contained a condition not authorized by
GA. CODE ANN. section 37-1403 (Rev. 1962) and that the judgment of
forfeiture was not authorized as the defendant in the divorce proceeding
and principal on the bond was not ordered to appear by the show cause
petition on the bond. On a review of the record the court found the condi-
tion on the bond proper under the language of the statute: ". . . answer

to complainant's claim or abide by the order and decree of the court"8 2

and that the record indicated service on the defendant's attorney and
showed that neither the defendant nor his attorney attended the hearing
where the court adjudicated the defendant in contempt for failure to
answer prior orders of the court and for failure to make payments ordered
by the court. The forfeiture was sustained.

MARRIAGE-HUSBAND AND WIFE

An interesting situation gave rise to the appeal in Levin v. Blumberg,83

where the brothers and sisters of the groom petitioned the Superior Court
of Charlton county to declare illegal and void the marriage license and
marriage of their brother. The superior court, after hearing the evidence
held both to be legal and valid and this determination was not disturbed
on appeal, as the law of the case had been fixed by the court's dismissal
of a motion for new trial for lack of prosecution.

Revocation of a will by the subsequent common law marriage of the
testatrix was the subject of Cooper v. Butler,8 4 where the common law
husband alleged that an oral contract of marriage was made in December

79. 224 Ga. 149, 160 S.E.2d 382 (1968).
80. Id., at __ 160 S.E.2d at 383.
81. 116 Ga. App. 234, 156 S.E.2d 830 (1967).
82. Id., at 236, 156 S.E.2d at 832.
83. 223 Ga. 865, 159 S.E.2d 66 (1968).
84. 223 Ga. 797, 158 S.E.2d 244 (1967).
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of 1953 and that he and the testatrix lived together as husband and wife.
The will had been executed in August of 1953, and the ordinary, upon a
hearing, held that the will was revoked. On appeal by the propounder of
the will, the supreme court held the evidence was sufficient to establish
a lawful common law marriage subsequent to execution of the will and that
it was not error to admit statements of the testatrix "... for the purpose
of showing the character of the cohabitation. '"8 5

The supreme court had the opportunity in Hefner v. Hal8 6 to restate
time honored rules of law designed to protect the separate properties of
married women. There the plaintiff wife petitioned the superior court to
cancel a warranty deed for her home, made by her to the defendant, alleg-
ing that the defendant had loaned money to her incompetent husband
(who was home on furlough from a mental institution), that he along
with her husband had threatened and coerced her into selling the house
at less than its value and she had received only $500 from the transaction.
The superior court non-suited the case and sustained a general demurrer
to her petition. The court said:

A married woman "may not bind her separate estate by any con-
tract of suretyship nor by any assumption of the debts of her
husband, and any sale of her separate estate, made to a creditor
of her husband in extinguishment of his debts, shall be absolute-
ly void." Code section 53-503. Also where a wife executes a deed
conveying her property for the purpose of extinguishing her hus-
band's debts in pursuance of a plan or scheme participated in by
the grantee in the deed, such deed is void.87

After scrutinizing the pleadings and evidence, the court noted that, in
addition to the above rules, an issue was raised whether the deed was
executed under duress8 8 and held that the superior court erred in granting
the defendant's motion for nonsuit and general demurrer.

An ante-nuptial contract gave rise to Hill v. Panglesa where the plain-
tiff sought an injunction against her ex-husband's effort to evict her from
a house on which she had made a $1000 down payment prior to her mar-
riage and had expended $3000 on improvements after possession was taken.
Title, however, was in the name of the defendant with the understanding
that the plaintiff would have the use of it after the marriage. Plaintiff
further prayed that legal title be vested in her upon repayment of funds
advanced by the defendant. The supreme court held that the allegations
were adequate to make out a cause of action and held that it was error
to dismiss the petition.

85. Id., at 799, 158 S.E.2d at 246.
86. 223 Ga. 148, 154 S.E.2d 197 (1967).
87. Id., at 150, 154 S.E.2d at 199 (citations omitted).
88. See GA. CODE ANN. §20-503 (Rev. 1965).
89. 223 Ga. 143, 154 S.E.2d 193 (1967).
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One case90 during the survey period reiterated the rule contained in GA.
CODE ANN. section 53-508 (Rev. 1961) 91 that absent any of the enumerated
circumstances in the statute, a husband living apart from his family is
liable for necessaries purchased by them during the separation.

ADOPTIoN-LEGITMATION

Two cases involving adoptions were decided during the survey period.
In Fort v. Alewine,92 the adoptive mother brought a habeas corpus pro-
ceeding against the natural parents alleging that they were illegally de-
taining her adoptive child (a 15 year old boy) and that she was entitled
to custody of the child under a final order of adoption. The superior court
left the child in the custody of the natural parents, but did not set aside
the adoption order. On appeal the Georgia Supreme Court held initially
that since the adoption order was directly attacked by the answer of the
natural parents but not set aside by the superior court, it must be con-
sidered a valid order under which the appellant (the adoptive mother)
was legally entitled to custody of the child, unless the trial court in the
exercise of his discretion was justified in awarding custody to the natural
parents. The court held that GA. CODE ANN. section 50-121 (Rev. 1965) 93
controlled and said:

Code section 50-121 is not arbitrary, but should be exercised in favor
of the party having the legal right unless the interest and welfare of
the child justifies an award to another. Day v. Hatton, 210 'Ga.
749 (2), 83 S.E.2d 6. Shope v. Singleton, 196 Ga. 506 (2), 27 S.E.2d
26.94

A review of the evidence in the case indicated that the child had school
problems while living with his natural parents, that he had progressed well
while living with the adoptive parents and had improved in school, that
the adoptive parents provided needed discipline never asserted by the
natural parents and that the natural parents had signed a written consent
to his adoption. There appeared to be no question as to the fitness of the
adoptive parents and the court noted that "due consideration" could be
given to the wishes of the child in habeas corpus proceedings, but there

90. Autry v. Puritan Dairy Farm, 117 Ga. App. 239, 160 S.E.2d 278 (1968).
91. "The husband shall be bound for necessaries furnished to the wife when separated

from him, subject to the limitations herein provided. If the wife shall be living
in adultry with another man, the husband shall not be liable. Notice by the hus-
band shall not relieve him from liability, if his wife be separated from him by
reason of his own misconduct. If she shall voluntarily abandon him without suf-
ficient provocation, notice by the husband shall relieve him of all liability for
necessaries furnished to her." GA. CODE ANN. §53-508 (Rev. 1961.).

92. 223 Ga. 359, 155 S.E.2d 12 (1967,).
93. "In all writs of habeas corpus sued out on account of the detention of a wife or

child, the court, on hearing all the facts, may exercise his discretion as to whom
the custody of such wife or child shall be given, and shall have power to give such
custody of a child to a third person." GA. CODE ANN. §50-121 (Rev. 1965).

94. 223 Ga. 359, 361 155 S.E.2d 12, 13 (1967).
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was no evidence of a firm preference for one set of parents. On these facts
and others the court held that no substantial evidence showed the adop-
tive parents to be unfit as custodians of the child and the judge was not
authorized to find that it was in the best interest and welfare of the child
to return him to his natural parents. Under these circumstances, the court
felt that the adoptive parents should retain custody under the valid final
order of adoption.

In McDonald v. Hester,95 the mother of the child and her new husband
sought to adopt a child born during a previous marriage. The former hus-
band objected to the petition for adoption alleging that he, not the new
husband of his former wife, was the natural father of the child. The court
of appeals held that the former husband, who had stipulated in the divorce
proceedings that the child was not his own, but that of his wife's paramour
(her present husband), was estopped to change his position by alleging

paternity and that the stipulation and agreement incorporated into the
divorce decree would stand in the absence of fraud or misrepresentation.

An appeal from a dismissal of an action to correct a birth certificate
was the subject of Ward v. Ward,9 6 where the dismissal was affirmed. The
court noted initially that authority to establish new birth certificates fol-
lowing legitimation is now vested in the Department of Public Health
under GA. CODE ANN. section 88-1714 (Supp. 1967). Such an alteration
cannot be obtained from a superior court as requested here, but rather the
department should be made a party to such proceedings. This would also be
true if the action were one to determine the child's paternity under sub.
section (a) (2) of the above statute.97 Another complicating factor in this
appeal was the fact that the putative father was dead and his administrator
was a necessary party to such a proceeding. Here the administrator had
been eliminated as such early in the proceedings. The action was properly
dismissed.

MINORS-GUARDIAN AND WARD

An action by grantors against the grantee to cancel a warranty deed
executed by the grantors while they were minors gave rise to Nichols v.
English,98 where the grantors appealed from a judgment for the defendant
grantee alleging error in the court's charge regarding estoppel. The Georgia
Supreme Court held that when the grantors (ages 17 and 19) remained
silent as their mother represented to the grantee that they were of legal
age, the jury could find that the minors were estopped by their acts from
repudiating the deed, that the court's charge on estoppel was correct and
that although estoppels are not ordinarily imputable against infants, "... an

95. 115 Ga. App. 740, 155 S.E.2d 720 (1967).
96. 115 Ga. App. 778, 156 S.E.2d 210 (1967).
97. GA. CODE ANN. §88-1714 (a) (2) (Supp. 1967).
98. 223 Ga. 227, 154 S.E.2d 239 (1967).
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estoppel by conduct or admission can be imputed to an infant who has
reached an age of discretion when fraud can be imputed against him."99

Similarly, a guardian sought to cancel warranty deeds made by his ward
in Titshaw v. Carnes,100 wherein the Georgia Supreme Court held that the
grantee's general demurrers should have been granted where the guardian's
petition failed to allege or show a mental disparity between the ward and
the grantee and that mere inadequacy of consideration alone will not avoid
a contract. Since no cause of action was stated, the demurrers should have
been granted and the court reversed.

STATUTES

The Georgia legislature passed four amendments during the survey pe-
riod that warrant comment. However no attempt will be made to minutely
analyze or construe them.

Ga. Laws 1968, p. 382 completely revamps GA. CODE ANN. section 53-204
(Supp. 1967) and provides that prospective spouses between the ages of 19
and 21 need not have parental consent to get a marriage license. But they
must still endure the three day waiting period [GA. CODE ANN. section
53-202 (Supp. 1967) ] before one will be issued. Those applicants who are
not yet 19 must appear before the ordinary of the county where the license
is to be issued with their parents and the latter must give their consent.
Alternative methods of obtaining parental consent are provided in cases
where the underage applicant's parent is ill or incapacitated or resides in
another county or state and "parent" and "guardian" are particularly de-
fined by the new section.

Ga. Laws 1968, p. 558 added "any person requesting such services" as
a fourth category of persons eligible to receive the benefits provided in the
Family Planning Service Act of 1966.101

Ga. Laws 1968, p. 1039 amended GA. CODE ANN. section 49-102 (Rev.
1965) by striking the last sentence of the section and adding a proviso that
if the child's property is $1000 or less, no bond from the guardian would
be required. But if the child's property exceeds this amount and the
guardian refuses to file a bond, then the ordinary may appoint another
guardian to receive the property.

Ga. Laws 1968, p. 1363 amended GA. CODE ANN. section 49-701 (Rev.
1965) by increasing from $1000 to $2500 the total amount of money ordi-
naries can collect and manage in behalf of minors and incompetents who
have no legal guardians.

99. Id., at 228, 154 S.E.2d at 240.
100. 224 Ga. 57, 159 S.E.2d 420 (1968).
101. Ga. Laws 1966, p. 228. See also GA. CODE ANN. §99-3103 (Rev. 1968).
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