
CONTRACTS

By MITCHEL P. HOUSE, JR.*

There was the usual large number of cases involving contracts decided
during the survey period. As is usually the situation in litigation over con-
tracts, the cases were determined by the application of well-established rules
and discussion of most of them is not justified. There are, however, a few
cases which deserve special mention and several of the decisions presented
interesting questions in the application of established principles to new
factual situations.

In a case of first impression,' the Georgia Court of Appeals considered
the binding effect of the unauthorized use provisions of a credit card on
the holder. Suit was brought against the holder to recover charges for
products purchased by a person other than the holder upon presentation of
the card, which had been lost or stolen. On the back of the card appeared
the following: "Acceptance by the party named on the front implies re-
sponsibility for all service and merchandise obtained thereby. Loss or theft
hereof must be reported in writing immediately to avoid responsibility for
unauthorzed use." The evidence showed that the holder had applied for
the card and had personally used it before the unauthorized purchases were
made. It also was uncontradicted that the holder gave the issuer of the card
notice to cancel the credit card at a time earlier than any of the unauthor-
ized charges.

The court held that the issuance of a credit card amounts to a mere
offer which ripens into an entire contract in accordance with the terms
and conditions set forth on the card when the offeree retains and uses the
card. It was acknowledged by the court that rejection of such an offer may
take the form of returning the card or simple non-use. Although the verdict
in this case was for the defendant holder, the trial court granted a new
trial to the plaintiff-issuer. In holding that the trial court erred, the court
of appeals found that the uncontradicted evidence that the holder gave
notice to the issuer to cancel the credit card at a time earlier than any of
the unauthorized charges required a verdict and judgment for the credit
card holder.

Prior to the adoption of the UNIFORM COMMERCIAL CODE, 2 a party sued
upon a parol contract for the sale of goods within the Statute of Frauds3

could admit the contract and still insist upon the benefit of the statute; yet,
as pointed out in Garrison v. Piatt,4 since the adoption of the UNIFORM
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1. Read v. Gulf Oil Corp., 114 Ga. App. 21, 150 S.E.2d 319 (1966.).
2. Ga. Laws 1962, p. 156.
3. GA. CODE ANN., §20-401 (7) (1962 Rev.).
4. 113 Ga. App. 94, 147 S.E.2d 374 (1966).
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COMMERCIAL CODE such a contract, if otherwise valid, is enforceable "if
the party against whom enforcement is sought admits in his pleadings, testi-

mony or otherwise in court that a contract for sale was made" as to the

quantity of the goods admitted.5

This being true, it was held that it would be contrary to the intention
and purpose of the statutory change to permit the sustaining of a demurrer

to a petition or cross-action upon such a contract based on the ground

that such petition or cross-action shows upon its face that the contract is

within the Statute of Frauds when' the contract may become enforceable

by acts occurring after the filing of the action or cross-action.
The "state of inextricable confusion" as to whether one who signs an

agreement to guarantee the debts of another becomes a surety or a guaran-
tor continues unabated. Georgia law prohibits a married woman from

contracting to become a surety6 and yet she may make a contract of guar-
anty.7 "Is the contract in dispute one of suretyship or guaranty?" is a
question most frequently asked when a married woman contends that a
contract guaranteeing payment of the indebtedness of another is a contract
of suretyship and thereby not binding on her. This was the precise question
presented in National Acceptance Co. v. Fulton Nat'l Bank of Atlantas

which was an action on a contract in which the obligors guaranteed the
payment of the indebtedness of a corporation. One of the three defendants
made a motion for summary judgment alleging that she was a married
woman when she executed the contract and that she received no considera-
tion, contending that the contract was one of suretyship which by law

could not be binding on her. The trial court granted the motion for sum-
mary judgment, from which the plaintiff appealed. After first recognizing

the unreliability of the law on this subject and sympathizing alike with the
attorneys and trial court who had tried to determine which type was the
contract in this case, Judge Hall, in an effort to arrive at some understand-
ing from precedents, reviewed the holdings of earlier cases and then found

the contract in question, which admittedly had the characteristics of both
suretyship and guaranty, to be one of guaranty in reliance upon the lan-
guage of the Supreme Court of Georgia in Greenwold Grift Co. v. Durham,0
wherein it stated "[A]n undertaking by which one induces the subsequent

furnishing of goods to a third person . . . has been recognized. as an inde-
pendent contract of guaranty and not of suretyship...." The agreement
in question guaranteed payment of all indebtedness "now or hereafter
owing or to become owing" by the principal. The evidence showed that
the plaintiff made advances to the principal after the defendant married
woman executed the agreement but it was not perfectly clear from the

5. GA. CODE ANN., §109A-2-201 (3) (b) (1962 Rev.).
6. GA. CODE ANN., §53-503 (1961 Rev.).
7. Wilson Bros. v. Heard, 46 Ga. App. 497, 167 S.E.2d 913 (1933).
8. 113 Ga. App. 517, 148 S.E.2d 907 (1966).
9. 191 Ga. 586, 13 S.E.2d 346 (1941).
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evidence whether or not the sum sued for included some amount already
owed by the principal when the agreement was executed. Judge Hall recog-
nized that the Greenwold case would also require a holding that the obligor
on such a contract is a surety insofar as the contract guarantees payment of
indebtedness existing at the time the obligor executed the contract, but,
since the evidence was not clear in this regard, the court of appeals held
that the trial court erred in granting the defendant married woman's motion
for summary judgment.

On certiorari, 10 the supreme court reversed the judgment of the court
of appeals and found the contract in question to be one of suretyship,
holding that in order to create a contract of guaranty there must be "a
new, separate and independent consideration" flowing directly to' the
promissor.

In Rankin v. Smith" it was held that a plea of coverture by a married
woman in an action against her on a contract which is an original under-
taking or which is in the nature of an indemnity agreement, but which is
not one of suretyship, is unavailable. In this case, the married woman, her-
self a stockholder and officer in a corporation along with her husband,
in consideration of the surrender by other stockholders of all their respec-
tive shares, right, title and interest to the corporation, agreed, along with
her husband, to assume and pay all outstanding debts and obligations of
the corporation and to hold the surrendering stockholders harmless from
any and all liability and obligation resulting from their association as
stockholders and officers of the firm.

In conclusion on this subject, it is appropriate to quote the language
of Judge Hall in the National Acceptance Co. case; to wit:

Considering the confusion, if not conflict, in judicial precedents
deciding whether a contract in dispute was one of suretyship or
guaranty, the question arises whether the law is reasonable in pro-
hibiting a married woman from contracting to become a surety...
and permitting her to make a contract of guaranty. . . . If in the
present social and economic conditions there are reasons of public
policy for prohibiting a married woman from becoming a surety
and primarily liable with the principal for payment of the princi-
pal's debt, while permitting her to guarantee that a debt is col-
lectable from the principal, so that she becomes liable only if the
creditor is unable to collect from the principal debtor, they should
be reconsidered and acted upon by the legislature .... Some states
have abolished the distinctions between surety and guaranty con-
tracts .... Any rules adopted by the Supreme Court or by the legis-
lature which are certain would be better than the uncertainty cre-
ated by the variant precedents.' 2

10. Wolkin v. National Acceptance Co., 222 Ga. 487, 150 S.E.2d 831 (1966).
11. 113 Ga. App. 204, 147 S.E.2d 649 (1966).
12. National Acceptance Corp. v. Fulton Nat'l Bank of Atlanta, 113 Ga. App. 517, 518,

148 S.E.2d 907 (1966).
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It is well established in Georgia that covenants in contracts of sale or
employment whereby a person promises not to engage in business or occu-
pational activity of a particular kind which are reasonably limited as to
time and territory are valid and enforceable provided they are not unrea-
sonable in other respects. 13

During the survey period the Supreme Court of Georgia has held the
following limitations as to time and territory reasonable and enforceable
in cases involving contracts of employment: one year within Fulton Coun-
ty;14 two years within a specified area which the parties agreed was being
served by the employer; 15 and within a 30-mile radius of a named build-
ing in Atlanta.16 In another case, 17 involving a contractual provision
ancillary to an exclusive franchise agreement, the supreme court held to
be reasonable and enforceable a three year limitation within "a 10 mile
radius of the city of Jefferson, Jackson County, Georgia; however the
contractor shall have the right of solicitation within the confines of Banks
County, 'Georgia." In the Mansfield case, it was contended that the restric-
tive covenant was unenforceable in that the employee was fired without
notice. The covenant in question provided that the restriction would be
effective "upon cancellation by either party for any reason . . . regardless
of who was at fault" and also recited that the restrictive covenant was in-
tended to be several from the other provisions of the contract. The court
held that in such circumstances, whether the employee voluntarily termin-
ated the contract or was involuntarily discharged would be of no conse-
quence. In the Spalding case, the contention was advanced that the con-
tract was unilateral because the employee was subject to discharge on fifteen
days notice if the employer deemed the employee had violated any provi-
sion, term or condition of the employment contract. The court disregarded
this argument pointing out that the test of mutuality is to be applied as of
the time the contract is to be enforced and that the contract in question
was for a one year term, with automatic renewal, and had been performed
by both parties for over a year. Moreover, the court pointed out that a
restrictive covenant is not unreasonable merely because the employer re-
served the right to terminate the employee's services at any time with or
without cause.

In both Spalding and Mansfield, the court again reiterated the rule first
announced in Wallace Business Forms, Inc. v. ElmoreI8 and subsequently
followed in Williams v. Rio Grande Fence Co.a9 that no cause of action is
19. 221 Ga. 633, 146 S.E.2d 630 (1966).
set forth against the new employer of one violating the provisions of such

13. See 6 ENCYCLOPEDIA OF GA. LAW, Contracts, §125.
14. Bennett v. Georgia Indus. Catering Co., 222 Ga. 127, 149 S.E.2d 81 (1966).
15. Thomas v. Orkin Termite, Inc., 222 Ga. 207, 149 S.E.2d 85 (1966).
16. Spalding v. Southeastern Personnel of Atlanta, Inc., 223 Ga. 339, 149 S.E.2d 784

(1966).
17. Mansfield v. B & W Gas, Inc., 222 Ga. 259, 149 S.E.2d 482 (1966).
18. 221 Ga. 223, 144 S.E.2d 82 (1965.).
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a restrictive covenant in the absence of allegations of malicious tortious
acts on the part of the new employer to cause the former employee to
violate his contract with his old employer.

The case of Georgia Realty & Ins. Co. v. Oakland Consol. of Georgia,
Inc.20 is illustrative of the problems inherent in pleading and proving
actions involving multiple defendants and contracts. In count one of the
petition, the plaintiff alleged several agreements under each of which he
was entitled to a commission but all of the parties defendant to the action
were not parties to each of the contracts; therefore, there was a misjoinder
of parties defendant. Also since a verdict could have been based on any
one of the several contracts pleaded in count one, the action was multifari-
ous. Count two of the petition incorporated by reference the express con-
tract allegations of count one and then sought recovery on quantum meruit.
Although a count based on quantum meruit may be combined in a petition
with a count based on express contract, here, the pleader ran into the rule
that recovery based on quantum meruit may not be had where there is an
express contract, and did not set forth a cause of action in count two
based on quantum meruit because he had incorporated therein the express
contract allegations from count one.

It is elementary that before equity will decree specific performance of
a contract for the sale of land, it must appear that the terms of the contract
are definite and clear and this requirement of certainty extends not only to
the subject matter and purpose of the contract but also to the parties,
consideration and even the time and place of performance where these
are essential. Measured by this rule, the contract in Green v. Zaring2 1 was
too uncertain to permit of specific performance. In Keappler v. Miller22 a
22. 222 Ga. 666, 151 S.E.2d 771 (1966).
cause of action for specific performance of an oral contract to build a re-
taining wall was not set forth in the petition for the reason that it was
impossible for the court to determine the fairness of the contract in the
absence of allegations as to value.

In Pennsylvania Threshermen & Farmers Mut. Cas. Ins. Co. v. Hill23 the
father of a minor paid the owner of a vehicle his son had borrowed and
negligently damaged a sum which, together with that expected to be ob-
tained from the car owner's own insurance carrier and the sale of salvage,
would leave the car owner whole. Thereafter the car owner's insurance
carrier paid his claim, took an assignment of the car owner's cause of
action against the young man who damaged the car and commenced suit
against him. A plea of accord and satisfaction was filed in defense thereto.
The court of appeals held that a partial payment by a volunteer, with
or without a covenant not to sue, not made in full settlement or satisfac-

20. 113 Ga. App. 231, 148 S.E.2d 53 (1966).
21. 222 Ga. 195, 149 S.E.2d 115 (1966).
23. 113 Ga. App. 283, 148 S.E.2d 83 (1966).
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tion of an injury, can be pleaded and proved as a satisfaction pro tanto
only and does not amount to an accord and satisfaction.

It is well established in the decisions of both of our appellate courts
that one who can read must read, and if he signs a contract without doing
so (no trick or artifice being involved and in no emergency) he is bound
by its terms.2 4 In Cole v. Cates25 a party who could read, without doing
so, signed a contract with a broker based on representations by the broker
that the contract was only a listing contract, when in fact it was a con-
tract of sale. In a five to four decision, the majority of the court of appeals
deplored but reaffirmed the principles of law first referred to in this para-
graph and then ruled that the mere fact that the signing party has confi-
dence in the party who procures his signature does not create a confidential
relationship or a similar relationship of mutual confidence within the
meaning of GA. CODE ANN. section 37-707 (1962 Rev.) 26 so as to require
the application of GA. CODE ANN. section 37-708 (1962 Rev.).27 In support
of the latter ruling, the majority opinion stated:

Even if we should assume that the proposed contract, which the
defendant thought he was entering into, did create a confidential
relationship between the parties, this cannot be twisted by falla-
cious reasoning into a confidential relationship prior thereto. A
confidential relationship does not exist prior to the contract or
legal relatonship creating it, unless it exists for other reasons.
. . . [H]ere there are no other reasons recognized by statute or by
any court decision of this State.28

Judge Hall in a concurring opinion acknowledged that the law of Georgia
was correctly stated in the majority opinion but observed that unfortunate-
ly, in seeking to choose between a fraudfeasor and a negligent party, the
Georgia law goes with the alleged crook. In dissent, Chief Judge Felton,
presiding Judge Nichols and Judges Jordan and Frankum asserted that the
majority opinion is based on the erroneous premise that a legal relationship
involving fiduciary duties must be shown to give rise to a confidential re-
lationship. The minority opinon stressed that the showing of a relationship
in fact which justifies the reposing of confidence by one party in another,
is all that the law requires.

In two cases during the survey period, the court of appeals was con-

24. See House, Contracts, 15 MERCER L. 2REv. 38 (1963).
25. 113 Ga. App. 540, 149, S.E.2d 165 (1966).
26. "Confidential relations.-Any relations shall be deemed confidential, arising from

nature or created by law, or resulting from contracts, where one party is so situated
as to exercise a controlling influence over the will, conduct, and interest of another;
or where, from similar relation of mutual confidence, the law requires the utmost
good faith; such as partners, principal and agent, etc."

27. "Confidential relations preventing acquisition of adverse rights.-Where by the act
or consent of parties, or the act of a third person or of the law, one person is
placed in such relation to another that he becomes interested for him or with him
in any subject or property, he is prohibited from acquiring rights in that subject or
property antagonistic to the person with whose interest he has become associated."

28. 113 Ga. App. 540, 542, 149 S.E.2d 165, 166.
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cerned with the doctrine of merger of an antecedent sales contract for the
conveyance of realty with a deed executed subsequently thereto. The gen-
eral rule as enunciated by the supreme court in a long line of cases recog-
nizes that such antecedent sales contracts do merge in a subsequent deed
involving the same property. An exception to this general rule was recog-
nized by the court of appeals in the case of McKee v. Cartledge29 in cir-
cumstances where it is contemplated by the parties that certain duties and
obligations are to be performed after the delivery of possession of the
property and the warranty deed thereto. Under such circumstances such
duties and obligations are not merged in the deed and the acceptance of
delivery of possession, the intention of the parties being the controlling
factor.3 0 In Parrish v. Waters,3 1 a split decision rendered during the survey

period, the petition alleged that certain special executory provisions in
the contract to sell were not carried forward in the deed conveying the
property. By amendment, the plaintiff alleged that the parties intended that
the special stipulations involved would survive the execution of the deed
and this bare allegation of such intent was ruled in the majority opinion
to be an allegation of ultimate fact and not a conclusion of the pleader
and it was held that the petition set forth a cause of action good as against
a general demurrer because it alleged facts and circumstances which, if
proved, would authorize a jury to find that the parties intended that the
special obligations of the seller, contained in the special stipulations in
the contract to sell, were to survive the execution of the deed conveying
the property. The dissenting minority of the court felt that the case clearly
fell within the well established general rule first set forth above in this
paragraph, and that the bare allegation that it was the intention of the
parties that special stipulations contained in the sale contract would
survive the execution of the deed and not merge therein is not sufficient
to withstand the attack of a general demurrer, unless supported by some
fact alleged in the petition or appearing from the contract itself which
would authorize such a conclusion. In the words of the minority: "To
permit parties to amend in this fashion a contract for the sale of realty
which furnishes no key authorizing such a conclusion is, to my mind, a
serious weakening of the sanctity of solemnly written agreements."3 2

In Wilson v. Black,33 another case on the same subject, the plaintiff al-
leged that the seller agreed at the time of closing to complete certain items
within 10 days. The court found it to be apparent that there was an agree-
ment to complete the unfinished items, and that the parties intended that
it should survive the execution and delivery of the deed and consequently
so held.

29. 79 Ga. App.- 629, 54 S.E.2d 665 (1949).
30. See House, Contracts, 14 MERCER L. REV. 37 (1962).
31. 113 Ga. App. 593, 149 S.E.2d 179 (1966).
32. Id. at 595, 149 S.E.2d at 181.
33. 114 Ga. App. 735, 152 S.E.2d 755 (1966).
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The following rules of construction were reaffirmed in other cases:
where provisions of an insurance contract are in conflict, the provision
more favorable to the insured will be given effect;3 4 that the cardinal rule
is to determine the intention of the parties, and that construction will be
favored which gives meaning and effect to all of the terms of the contract
over that which nullifies and renders meaningless a part of the language
therein contained; 35 that when the intention of the parties is clear, and
it contravenes no rule of law, and sufficient words are used to arrive at the
intention, it shall be enforced, irrespective of all technical or arbitrary rules
of construction; 36 that a contract will not be so construed as to authorize
one of the parties to take advantage of his own wrong, unless it is plain
and manifest that such was the intention of the parties;3 7 and that in cases
of doubt, a contract will be construed most strongly against the party who
prepared it. 3 8

Other cases decided during the period of this survey reaffirm the following
well-established principles of contract law: mental incompetency of a
party to a contract at the time of entering into the contract is sufficient to
authorize cancellation thereof;3 9 although parol evidence is inadmissible
to contradict or vary the terms of a valid written instrument, such evidence
is admissible to prove a new and distinct subsequent agreement or modifi-
cation of the original agreement, provided it is supported by consideration; 40

the promise of a debtor to forego bankruptcy so as not to imperil the credi-
tor's chances of collecting the debt at all is sufficient consideration for the
promise of the creditor to take a lesser sum in discharge of the debt; 41

a deed given in consideration of the grantee caring for the grantor as long
as he lived supports a cause of action for the value of such care not ren-
dered by the grantee; 42 while a promise may be a nudum pactum when
made because it is lacking in mutuality, it becomes binding on the promisor
when the promisee furnishes the consideration contemplated by the promise
and the test of mutuality is to be applied at the time of enforcement, not
at the time of making;43 where a contract is made in one state to be per-
formed in another, the laws of the latter state will govern as to the validity,
nature, obligation and construction of the contract, and such laws, when
properly pleaded and proved, will be enforced by comity in this state
unless they are contrary to public policy or prejudicial to the interests of

34, New York Life Ins. Co. v. Whitfield, 113 Ga. App. 266, 147 S.E.2d 829 (1966).
35. Brooke v. Phillips Petroleum Co., 113 Ga. App. 742, 149 S.E.2d 511 (1966).
36. L. & N. R. v. Central of Ga. R., 113 Ga. App. 808, 149 S.E.2d 730 (1966).
37. National Sur. Corp. v. Algernon Blair, Inc., 114 Ga. App. 30, 150 S.E.2d 256 (1966).
38. Parkhill Trust Fund, Inc. v. Carroll, 115 Ga App. 108, 153 S.E.2d 615 (1967).
39. Simmons v. Watson, 221 Ga. 765, 147 S.E.2d 322 (1966).
40. Parker v. Anderson, 221 Ga. 797, 147 S.E.2d 305 (1966); P & 0 Mach. Works, Inc.

v. Pollard, 115 Ga. App. 96, 153 S.E.2d 631 (1966).
41. Powers v. American Nat'l Bank, 113 Ga. App. 302, 147 S.E.2d 791 (1966).
42. Walton v. Walton, 113 Ga. App. 400, 148 S.E.2d 331 (1966).
43. Schaffer v. Wolbe, 113 Ga. App. 448; 148 S.E.2d 437 (1966).
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this state; 44 to amount to fraud, a representation must relate to past or

existing facts, for fraud cannot be predicated upon statements which are

promissory in their nature as to future actions; 45 clauses in deeds to secure

debt purporting to make the subject property security for after-acquired

indebtedness are limited by statute to the original parties; 46 that a contract

may be supported by adequate consideration as against a promisor under

it who never receives any part of the consideration is elementary hornbook

law; 47 where a contract contains mutual binding legal promises and indepen-

dent of other illegal void provisions, the contract is severable and the legal

portions are not annulled by the illegal ones and can be enforced, disre-

garding the latter;48 an action brought by the assignee of a written con-

tract in his own name must affirmatively show that the transfer or assign-

ment was in writing; 49 in Georgia, pre-marital agreements settling liability

for alimony are against public policy and void; 50 where a contractor aban-

dons his contract, the owner may have it completed and charge the necessary

cost of completion against the contract price before being liable either to

the contractor or to any materialman; 51 and, a contract which creates a

debt for a county each year for ten years without the approval of the voters

and which also binds future governing authorities without their approval is

contrary to statutory law52 and article VII, section VII, par. 1 of the Con-

stitution of Georgia and is void from its inception. 53

The Retail Installment and Home Solicitation Sales Act 54 and the Motor

Vehicle Sales Finance Act 55 were enacted at the 1967 session of the 'Georgia

General Assembly. They are a major step forward in promoting honesty in

retail financing in Georgia. A general discussion of these acts is beyond

the scope of this article but they are must reading for all practicing attor-

neys.

44. Goodman v. Nadler, 113 Ga. App. 493, 148 S.E.2d 480 (1966).
45. Spindel v. Kirsch, 114 Ga. App. 520, 151 S.E.2d 787 (1966); Wood v. Noland Credit

Co., 113 Ga. App. 749, 149 S.E.2d 720 (1966,).
46. Citizens Fed. Say. 9, Loan Ass'n v. Andrews, 114 Ga. App. 94, 150 S.E.2d 301 (1966).
47. Haygood v. The Stevenson Co., 114 Ga. App. 335, 151 S.E.2d 462 (1966).
48. Martell v. Atlanta Biltmore Corp., 114 Ga. App. 646, 152 S.E.2d 579 (1966).
49. McIntosh v. Marvin M. Black Co., 114 Ga. App. 777, 152 S.E.2d 804 (1966).
50. Daniel v. Daniel, 222 Ga. 861, 152 S.E.2d 873 (1967).
51. Crowe v. Holloway Dev. Corp., 114 Ga. App. 856, 152 S.E.2d 913 (1966).
52. GA. CODE ANN., §69-202 (1957 Rev.).
53. McElmurray v. Richmond County, 223 Ga. 47, 153 S.E.2d 427 (1967).
54. Ga. Laws 1967, p. 659.
55. Ga. Laws 1967, p. 674.
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