
CONSTITUTIONAL LAW

By ALBERT B. SAYE*

The greatest single problem in the area of constitutional law in Georgia
is the biennial flood of amendments. In the general election of November
8, 1966, a total of 112 constitutional amendments were submitted to the
electors for ratification or rejection. Seventy-nine of these amendments were
ratified, thus bringing the total number of amendments to the Constitution
of 1945 to 549. Approximately seven-eights of these amendments have been
local in nature, applying only to a particular city, county, or other political
subdivision. Only 83 amendments have been of statewide application.
No attempt to analyze thbse amendments is made here, but this has been
done elsewhere.' By observing which clauses of the constitution have
been the subject of dozens of local amendments, legislative leaders should
be able to propose a few general amendments that would put an end to
most of the local amendments.

Wilson v. Sanders2 dealt with the process of amending the constitution.
The General Assembly had proposed an amendment reading as follows:

No territory located within the boundaries of Cobb County shall
be incorporated within the limits of any municipality, the major
portion of which is located outside the territorial limits of Cobb
County, without the approval of a majority of the qualified voters
of Cobb County voting in an election held on that question.

In carrying out their function of determining whether the proposed amend-
ment was a general amendment to be voted on throughout the state or a
local amendment to be voted on only in the political subdivision or sub-
divisions affected, the governor, attorney general, and secretary of state
had ruled that the amendment was a local amendment to be voted on by
the electors (a) of Cobb County and (b) of every municipality in Georgia.
This meant that the amendment would be defeated unless approved by
every municipality in the state. Wilson and other petitioners sought a
judicial reversal of this decision and an order that the amendment be voted
on either (a) in Cobb County alone or (b) by the voters of the whole
state. Resorting to technicalities, the court refused to intervene. Chief
Justice Duckworth dissented, stating: "The proposed amendment is a
monstrosity, and our Constitution will profit by its destruction. Yet, the
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1. A mimeographed Table of Amendments to the 1945 Constitution of Georgia was pub-
lished in 1967 by the Institute of Government of the University of Georgia. A brief
analysis of these amendments in chronological order to 1960 is available in a booklet
entitled Local Amendments to the Constitutions of 1877 and 1945 published in 1961
by the Office of Legislative Counsel, 316 State Capital, Atlanta.

2. 222 Ga. 681, 151 S.E.2d 703 (1966).
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people and not the Governor and his associates should have this right."3

He viewed the amendment as a general one that should be voted on through-
out the state.

THE JUDICIARY

While this article is devoted largely to a survey of the cases in the field
of constitutional law decided by the appellate courts during the past year.
it may not be amiss to note the movement underway aimed at a complete
revision of article VI of the constitution which deals with the judiciary.
This movement seems to have been originated by local members of the
American Judicature Society who took the lead in forming the Citizens
Judicial Study Commission of 'Georgia, Inc., headed by Julius A. McCurdy.
In cooperation with leaders of the State Bar of Georgia, this group gave
extensive publicity to a draft of a new article VI during the fall of 1966.
A committee of the State Bar held public hearings on the proposed article
at half a dozen places during the summer of 1967, and it appears at the
time of this writing (July, 1967) that a concerted effort will be made to
have the General Assembly approve the article as a proposed amendment to
the constitution.

The most significant innovation in the proposed judicial article lies in
the method of selecting judges. The present method of popular election
would be replaced by a modified version of the "Missouri Plan." There
would be a Judicial Nomination Commission composed of seven members,
four of whom would be named by the Bar Association and three by the
governor. Vacancies in judicial offices named in the article would be filled
by appointment by the governor from a list of three nominees presented
to him by the Nominating Commission. Justices and judges thus appointed
would be subject to approval or rejection by the electorate at stated in-
tervals.

4

The chances for approval of the proposed new judicial article are di-
minished by the fact that it includes judges of the superior courts along
with judges of the court of appeals and Justices of the supreme court to be
nominated by the proposed State Judicial Nominating Commission. Manx
citizens are likely to feel that they are better qualified to select their own
local judge than is a state commission.

The Bar Association was active during the past year not only in advocat-
ing revision of the judiciary, but also in seeking through litigation the
protection of the interests of its members. In Georgia Bar Ass'n v. Lawyers
Title Ins. Corp.,5 the Bar Association contended that the insurance corpora-

3. Id. at 686, 151 S.E.2d at 706.
4. The proposed constitutional amendment was introduced in the General Assembly of

1967 as H.R. No. 250-779. For background, see the newsletter pamphlet form published
by the President of the State Bar of Georgia on November 2, 1966.

5. 222 Ga. 657, 151 S.E.2d 718 (1966).
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tion was illegally engaging in the practice of law. The company relied upon
a 1937 statute which authorized title companies to "prepare such papers
as it thinks proper, or necessary, in connection with a title which it pro-
poses to insure, in order, in its opinion, for it to be willing to insure such
title, where no charge is made by it for such papers." 6 The Bar Association
contended that the statute was unconstitutional as an invasion of the judi-
cial power. The court sustained the statute, basing its decision on the
"historical recognition by this court of the right of the legislative branch of
government to enact legislation in aid of the judiciary in the performance
of its functions." 7

Fulton County v. Woodside8 upheld the constitutionality of the act creat-
ing the office of Chief Judge of the Atlanta Judicial Circuit9 against the
attack that it violated the uniformity clause of article VI. This Act author-
izes the nine judges of the Atlanta Circuit, by majority vote, to elect one
of their members as chief judge, charged with the responsibility of super-
vising administration of the business of the circuit, including the assign-
ment of cases among the several judges. The supreme court was unanimous
in upholding the Act. While article VI does require uniformity in the
jurisdiction, powers, and proceedings of "all courts or officers invested with
judicial power (except City Courts) of the same grade or class," this uni-
formity is "except as otherwise provided in this Constitution"; and article
VI specifically authorizes the legislature "to regulate the manner in which
the judges of such circuits [multi-judge circuits] shall dispose of the busi-
ness thereof."'10 There was no similarity between the Atlanta case and the
case of Chandler v. Judicial Council of the 10th Circuit of the United
States" where the council had refused to permit one judge to perform any
judicial functions.

Strange v. Strange'2 held that a divorced father has no right to trial by
jury when sued by his former wife for support of their minor children. The
opinion of the supreme court by Justice Almand contains an illuminating
statement on what the constitutional provision that "the right of trial by
jury . . . shall remain inviolate" means in civil cases. It is simply this:
"Where a jury trial was required in an action at common law it is now re-
quired by the law of Georgia, unless a change has been made by our Con-
stitution." 1 At common law a divorced mother could bring an action to
recover from the father expenses she had incurred in support of his child,
but she could not compel the father to contribute to the future support of

6. Id. at 659, 151 S.E.2d at 722.
7. Id. at 660, 151 S.E.2d at 721.
8. 222 Ga. 90, 149, S.E.2d 140 (1966.)
9. Ga. Laws 1963, p. 646.

10. 222 Ga. 90, 103, 149 S.E.2d 140, 148 (1966).
11. 382 U.S. 1003 (1965).
12. 222 Ga. 44, 148 S.E.2d 494 (1966).
13. Id. at 45, 148 S.E.2d at 496.
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his child. This right arises under the Uniform Reciprocal Enforcement Act
of 1958 and is wholly of statutory origin. There is no right of trial by jury
in cases arising under the Act.

Holland Furnace Co. v. Willis14 held void a proceeding in the City Court

of Macon when service was made upon the defendant nonresident corpora-
tion through the secretary of state in accord with GA. CODE ANN. sections
22-1507 and 22-1508 (1966 Rev.). The governing statute for service on the
secretary of state in suits against nonresident corporations doing business
but maintaining no office in Georgia contains no time limit for service.
Apparently this defect is cured in suits in the superior courts by GA. CODE

ANN. section 81-202 (1956 Rev.) which guarantees 30 days from the time
of service in which the defendant may file his answer. But when applied
in the City Court of Macon, the nonresident-service statute deprives a
defendant of due process, for the absence of a time limit on service could
theoretically deprive a defendant of adequate time to prepare his defense.
"The fact that appellant did receive notice of the suit at least 19 days prior
to the time for filing defensive pleadings is immaterial since due process
of law must be provded as a matter of right and not by grace,"' 15 stated
the court.

Johnson v. Johnson,16 applied the rule that "a suit on a foreign judgment
for alimony is simply an action on a debt of record, and not an 'alimony
case' within the meaning of the constitutional provision fixing the juris-
diction of this [the Supreme] court." Smith v. Morgan17 applied the rule
that the court of appeals and not the supreme court has jurisdiction of
cases involving the location of disputed land lines. Proctor v. Dixie Bell
Mills, Inc.18 applied the rule that an appeal containing no prayer for
equitable relief is not an "equity case" within the meaning of article VI,
section II of the constitution. These cases are typical of a dozen or more
cases improperly brought to the supreme court and transferred by it to the
court of appeals during the past year. In view of the apparent confusion
in the minds of practicing attorneys on the subject, I recommend as the
topic for dissertation by some industrious law student the subject "The
Jurisdiction of the Supreme Court of Georgia".

CRIMINAL PROCEDURE

The chief development in constitutional law in Georgia as it relates to
criminal procedure during the past year involves the process of adjustment
to the "new law" fashioned by Chief Justice Warren and his liberal asso-

14. 222 Ga. 156, 149 S.E.2d 93 (1966).
15. Id. at 160, 149 S.E.2d at 96.
16. 223 Ga. 147, 154 S.E.2d 213 (1967).
17. 222 Ga. 7, 148 S.E.2d 385 (1966).
18. 222 Ga. 4, 148 S.E.2d 385 (1966).
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ciates on the United States Supreme Court. Apparently it will take an
extended period to have the full implications of extreme decisions like
Miranda v. Arizona19 put into effect, and there are.some indications that
the United States Supreme Court is beginning to pay slight attention to
the crime wave sweeping the country and to the widespread criticism of
that Court for displacing the written Constitution and established law by a
novel system based primarily on the platonic notions of the individual
justices.

(1) Confessions. The judges in Georgia were reluctant to accept the
novel ruling of Jackson v. Denno20 that a defendant is denied due process
of law if the issue of the voluntariness of his confession is submitted to the
jury along with other issues and a general verdict of guilty is accepted.
In Sims v. State2 ' Chief Justice Duckworth sought to differentiate the Geor-
gia law from the New York law which had been held void in the Jackson
case. The attempt failed, however, for the United States Supreme Court
reversed the decision.22 Justice Clark, writing for the Court, noted the
harsh criticism of the Jackson rule by the Georgia court, and he seems to
have made some concession in this statement: "Although the judge need
not make formal findings of fact or write an opinion, his conclusion that
the confession is voluntary must appear from the record with unmistakable
clarity."'23 One is inclined to ask if the Jackson decision was not in part a
play on words. In New York as in Georgia the trial judge did not admit
a confession in evidence until there was a prima facie showing that it was
made voluntarily. Apparently a very modest change in procedure is all
that is needed to satisfy the United States Supreme Court. The statutory
law of Georgia has always required that confessions used as evidence be
voluntary. The court records should drop the adjectives "prime facie" and
show that the trial judge followed the law.

Cobb v. State24 is a familiar case to most Georgia lawyers. This year it
made its third appearance before the Georgia Supreme Court. Preston
Cobb, Jr., a fifteen-year-old Negro, was convicted of murder in 1961. The
conviction was sustained by the Georgia Supreme Court, and the United
States Supreme Court denied Cobb's petition for certrorari. Later the Geor-
gia Supreme Court affirmed the denial of an extraordinary motion for a
new trial based upon newly discovered evidence. Subsequently the United
States District Court for the Southern District of Georgia denied Cobb's
claim made in a habeas corpus proceeding that Negroes had been excluded
from the jury; but the Court of Appeals for the Fifth Circuit reversed.

19. 384 U.S. 436 (1966).
20. 378 U.S. 368 (1964).
21. 221 Ga. 190, 144 S.E.2d 103 (1965).
22. 385 U.S. 538 (1967).
23. Id. at 44.
24. 222 Ga. 733, 152 S.E.2d 403 (1966).
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Reindicted and reconvicted by jury trial in 1965, the round of appeals
began again.

In a decision of November 23, 1966, the Georgia Supreme Court af-
finned the second conviction of Cobb. The most debatable procedural
point involved was the use of confessions made by Cobb after he was ar-
rested. The trial judge followed the Massachusetts procedure approved
by the United States Supreme Court in Jackson v. Denno in passing upon
the voluntariness of the confession. The jury was retired, and the judge
made a determination himself that the confessions were voluntary. The
jury was recalled, and the prosecution permitted to introduce the confes-
sions in evidence. This, however, does not end the matter. The decision in
Miranda v. Arizona makes all in-custody confessions suspect, and I per-
sonally doubt if the decision by the Georgia courts in this case would stand
up if subjected to the test of the Miranda rule. Cobb confessed under ques-
tioning by police officers. These officers say that he waived the right to
have the assistance of counsel before making the confessions. Could a
fifteen-year-old Negro intelligently waive this right?

(2) Counsel. In 1962 the United States Supreme Court held in Gideon
v. Wainwright25 that the right to counsel by a person accused of crime
applied in non-capital as well as capital cases. The subsequent cases of
Escobedo v. Illinois26 and Miranda v. Arizona27 linked together the right
of counsel and the right against self-incrimination by making suspect all
confessions made by a person held in custody unless such person were
represented by counsel. The Miranda case, decided in 1966, goes further in
ruling out confessions than any previous decision. Realizing its widespread
implications, the United States Supreme Court held that the benefits con-
ferred upon persons accused of crime by the Miranda decision should be
"available only to persons whose trials had not begun as of June 13, 1966."28
Applied retroactively in full measure, Miranda would have freed half the
convicts in America.

The Georgia courts did not really come to grips with the Miranda rule
during the year under review. The principal cases decided dealing with the
question of the right to counsel are reviewed in the paragraphs that follow.

Broome v. Matthews29 is one of many cases decided during the past year
by applying the rule that a prisoner seeking release by writ of habeas corpus
has the burden of overcoming the presumption that the verdict and judg-
ment under which he is serving are valid. In this case Kenneth Broome,
age 18, was informed by the solicitor general that there was a warrant for
his arrest for larceny. In the habeas corpus hearing, the solicitor testified that

25. 372 U.S. 335 (1963).
26. 378 U.S. 478 (1964).
27. 384 U.S. 436 (1966).
28. Johnson v. New Jersey, 384 U.S. 719 (1966).
29. 223 Ga. 92, 153 S.E.2d 721 (1967).
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he informed Broome that he had a right to counsel before he made any
plea, but that Broome declined counsel and plead guilty. Broome denied
this. The record showed that Broome had been sentenced upon a plea of
guilty. Did Broome "intelligently" waive the right to counsel consistent
with the rule of Miranda v. Arizona? It is not likely that the United States
Supreme Court will permit the 'Georgia courts to avoid the issue of the
Miranda rules by some catch-word such as "burden of proof". In most
civil rights cases an honest weighing of the facts is called for, and it is not
unusual for the federal courts to hold that the burden of proof shifts to
the state once an individual has made a prima facie showing of a denial of
his constitutional rights.

Moore v. State30 is another case in which an in-custody confession Was
admitted in evidence. The Georgia courts distinguished the case from
Escobedo v. Illinois on the ground that Moore was told by the police offi-
cers before he confessed to the murder that he had the right to counsel.
The police testified that Moore declined counsel; but did he do this under-
standingly? The record shows that, arrested at 10 p.m., Moore was still
being questioned by police officers at 2:30 a.m., without the presence of
counsel. Was his confession really voluntary, as both the trial court and
the Georgia Supreme Court held?

Dutton v. Willis31 held that neither the Federal nor State Constitution
requires that a convict be represented by counsel at a hearing to revoke
his probation. Willis had been convicted of robbery and sentenced to im-
prisonment in the state penitentiary. Subsequently he was released on
parole. Upon petition of his parole officer, he was brought before the judge
of the Fulton Superior Court and charged with violating the conditions
of his parole. Thereupon he was recommitted to the state prison to serve
the remainder of his sentence. Whether Willis had a constitutional right
to counsel at the hearing to revoke his probation is debatable. The United
States Supreme Court has never ruled on the matter, and the practice of
the several states is not uniform. In this era in which "equal protection"
is the dominant note in the law, it may be argued that if a state permits
a probationer to employ his own counsel for a revocation hearing, then
the state must provide counsel for an indigent probationer. Under this
test, the decision in the Willis case would have to be reversed, for Georgia's
Probation Act of 1956 as amended in 196632 does permit a probationer
to employ counsel.

In Smith v. State33 the conviction of Willie Smith of the offense of murder
was reversed on the basis that a forced confession had been admitted in
evidence. Clearly the confession was involuntary. Smith was beaten and

30. 222 Ga. 747, 152 S.E.2d 570 (1966).
31. 223 Ga. 209, 154 S.E.2d 221 (1967).
32. Ga. Laws 1966, p. 440.
33. 222 Ga. 438, 150 S.E.2d 676 (1966).
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questioned almost continuously for three days before he confessed. This
part of the case is so clear that little comment is warranted. But another
phase of the case may prove important in future criminal cases. A conver-
sation between Smith and Bobby Thurmond, another prisoner confined in
an adjacent cell, was overheard by a turnkey, Y. C. Carmain. In this con-
versation, Smith made incriminating statements. The Georgia Supreme
Court held that Carmain could, as a witness for the state, testify concerning
the conversation between Smith and Thurmond. Is this consistent with
Miranda?

(3) Juries. "For over fourscore years it has been federal statutory law
. . . and the law of this Court as applied to the States through the Equal
Protection Clause of the Fourteenth Amendment, that a conviction cannot
stand if it is based on an indictment of a grand jury or the verdict of a
petit jury from which Negroes were excluded by reason of their race,"
wrote Justice Clark in the opinion of the United States Supreme Court
reversing the decision of the 'Georgia courts in Whitus v. Georgia.3 4 Phil
Whitus was convicted of murder in the Superior Court of Mitchell County
in 1960. The judgment of the trial court was reversed in habeas corpus
proceedings by the United States Court of Appeals for the Fifth Circuit
on the ground that Negroes had been systematically excluded from the
jury. Subsequently the jury lists in Mitchell County were revised, and
Whitus was reindicted, tried again by jury, and again found guilty. This
second conviction was affirmed by the Georgia Supreme Court, but re-
versed by the United States Supreme Court on the ground that Whitus
had made a prima facie case showing the exclusion of Negroes from both
the grand and traverse juries, thus shifting the burden of proof to the
state, and the state had not presented sufficient evidence to overcome the
prima facie showing of discrimination. The most damaging evidence to
the state was the showing that the names of jurors were taken from the
tax digests, and that a separate digest was maintained for Negroes and
whites.35

Whitus contended that if his conviction were reversed, he should be
set free rather than retried. This contention was based upon the language
used by the court of appeals in reversing the original conviction. The
court expressed its "present opinion that a period of eight months . . .
will be sufficient to afford the State an opportunity to take the necessary
steps to reindict and retry the prisoner." 36 The United States Supreme
Court would not accept this thesis. It repeated with approval this statement
from Hill v. Texas:37 "A prisoner whose conviction is reversed by this

34. 385 U.S. 545 (1967).
35. An Act of 1966 deletes the code provision requiring a separate tax digest for Negroes.

Ga. Laws 1966, p. 393.
36. Whitus v. Balkcom, 333 F.2d 496, 510 (1964).
37. 316 U.S. 400 (1942).
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Court need not go free if he is in fact guilty, for Texas may indict and
try him again by the procedure which conforms to constitutional require-
ments."s

8

White v. McHan39 is typical of several cases involving allegations of
racial discrimination in making up juries that were disposed of on the
technical ground that "the writ of habeas corpus is never a substitute for
a review to correct mere errors of law, and that therefore alleged discrim-
ination in making up jury boxes in the absence of a timely challenge to
the jury, where the accused is represented by counsel when such counsel,
under the law, must be made is not reviewable." 40

(4) Double Jeopardy. Dutton v. Smart41 dealt with a plea of double
jeopardy. David M. Smart was charged, in separate indictments of February
3, 1954, with the crimes of burglary and of assault with intent to rape.
The evidence showed that the assault with intent to rape was committed
immediately after Shaw broke and entered the home of the victim. The
same jury convicted him of both crimes, and he was sentenced to twenty
years imprisonment for each crime, the sentences to be computed consecu-
tively. Having served twenty years in prison, Shaw petitioned for a writ of
habeas corpus. The City Court of Reidsville granted the petition and
ordered the release of Shaw. The state appealed. In reversing the trial court,
the supreme court in a decision by Justice Almand reviewed the Georgia
cases on double jeopardy, including the famous case of Harris v. State.42

Apparently the so-called "same transaction" test elaborated in the Harris
case is practically meaningless. In the present case, as in all others I know
of except the Harris case, the court applied the "same evidence" test. Since
the elements of the crimes of burglary and assault with intent to rape are
different, double jeopardy was not involved when Smart was convicted of
both crimes as a part of the same transaction.

Justice Almand pointed out that the protection of the fifth amendment
of the United States Constitution against double jeopardy does not apply
to the states. The United States Supreme Court has gone far toward making
the due process clause of the fourteenth amendment shorthand for the
Bill of Rights, but not all the way. The double jeopardy provision is still
applied only to trials in the United States courts.48 And even though the
fifth amendment prohibition against double jeopardy were applicable to
the states, there would have been no violation of it in the Smart case, for
Smart was convicted of both offenses by the same jury at one trial.44

38. Id. at 406.
39. 223 Ga. 136, 153 S.E.2d 705 (1967).
40. Id. at 137, 153 S.E.2d at 706.
41. 222 Ga. 35, 148 S.E.2d 396 (1966).
42. 193 Ga. 109, 17 S.E.2d 573 (1941).
43. Brock v. North Carolina, 344 U.S. 423 (1963).
44. See the opinion by Justice Brennan in Abbate v. United States, 359 U.S. 186 (1959).
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(5) Search Warrant. Abrams v. State45 demonstrates that searches and
seizures extensive in character may be made without a warrant if incident
to an arrest upon suspicion of the commission of a felony. The victim of
rape told police her attacker had driven a red and white automobile. An
automobile meeting the description was found "in the vicinity" of Abrams'
home. He opened his door upon demand of the sheriff, and his face re-
vealed scratches. He was arrested, and the police seized some of his clothes
and his automobile. Pictures of blood stains on the seats of the automobile
were used as evidence in the trial. In sustaining the conviction of Abrams,
the Georgia Supreme Court cited the recent decision of the United States
Supreme Court in Cooper v. California46 sustaining the search of a car
without a warrant when the search of the car "was closely related to the
reason petitioner was arrested."

TAXATION

Smith v. State of Georgia47 may prove to be a turning point in the liber-
ality of the Georgia Supreme Court in dealing with industrial development
"authorities." The actual case, however, dealt with revenue anticipation
bonds by Telfair County, and arose from a suit to validate the issuance of
such bonds.

A local constitutional amendment authorized Telfair County to issue
revenue anticipation bonds to provide funds to construct buildings or pur-
chase land for use by any industry. The bonds would be tax exempt, and
so also would the facilities constructed from the funds raised until the
bond obligations were paid. Under the broad terms of the local amendment,
the court found that the county was authorized to issue bonds for a purely
private purpose; hence the exemption from taxation of facilities constructed
from revenue raised by such bonds would violate the due process and equal
protection clauses of the fourteenth amendment of the United States
Constitution.

The court went to extremes in 1961 when it held an industrial develop-
ment authority to be tax exempt as an institution of "purely public char-
ity."'48 In 1967 there were more than a hundred "development authorities"
in Georgia, vested with varied and extensive powers. It is certainly highly
debatable whether a private business should be exempted from state and
local taxes merely because it is located on property leased from an "author-
ity." It is interesting to note that in beginning to apply a check upon this
system of tax exemption, the Georgia Supreme Court used the equal pro-
tection clause of the Federal Constitution as its source of authority. This
was necessary, since the "authority" involved in the Smith case had been

45. 223 Ga. 216, 154 S.E.2d 443 (1967).
46, 386 US. 58 (1967).
47. 222 Ga. 552, 150 S.E.2d 868 (1966).
48. Smith v. State, 217 Ga. 94, 121 S.E.2d 113 (1961).
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created by amendment to the state constitution. There is a way, after all,
of declaring parts of the 'Georgia Constitution itself unconstitutional.

Johnson v. City of Alma 49 held that "license or occupation taxes may be
commuted by a city but not taxes on property." 5o The City of Alma was
permitting the Atlanta Gas Light Company to offset against quarterly
payments on its franchise certain license and other excise charges. This
was held not to violate the constitution.

McLennon v. Undercofler51 held that "the duty to assess property at fair
market value for tax purposes must yield to the duty to avoid discrimina-
tion .... -52 Alex McLennon, a citizen and taxpayer of Fulton County
and the state, sought a writ of mandamus to compel Undercofler, as state
revenue commissioner, to follow the written law and assess the properties
of public utilities at fair market value. The Commissioner stipulated that
he had not in past years assessed the property of public utilities at full
value, and that he intended to use a 40% figure in 1966. Both parties
agreed that the assessing officials for the counties had in the past assessed
properties at amounts not in excess of 50% of their fair market value.
Under these circumstances, the court denied the petition for mandamus.
The statutory duty of the commissioner "to assess the property of public
utilities at fair market value must yield to the higher duty imposed by the
Constitutions of this State and of the United States to assess property
uniformly for taxation, and not to deny taxpayers equal protection of law."

Undercofler v. Seaboard Air Line R.R.53 held that the state revenue
commissioner could not assess the property of the railroad for county and
municipal ad valorem tax purposes at a percentage of their value greater
than that used by the cities and municipalities for the assessment of other
property.

Hawes v. Cordell Ford Co.5 4 sustained the Act of 1966 regulating the
taxation of automobiles against constitutional attacks upon several grounds.
For one thing, the motor company complained of the assessment of motor
vehicles in its stock as inventory at a different percentage of their value
than the inventory of other merchants. The simple answer to this was that
the Georgia Constitution specifically authorizes legislation treating motor
vehicles as a separate class of property for ad valorem property tax purposes.

Williamson v. Southern Regional Council55 sustained a finding in the
Fulton Superior Court before Judge McKenzie that the Southern Regional
Council, Inc., was exempt from payment of employment security taxes
totaling $17,993. The governing statute exempts from unemployment taxes

49. 222 Ga. 272, 149 S.E.2d 661 (1966).
50. Id. at 275, 49 S.E.2d at 664.
51. 222 Ga. 302, 149 S.E.2d 705 (1966).
52. Id. at 302, 149 S.E.2d at 705.
53. 222 Ga. 822, 152 S.E.2d 878 (1966).
54. 223 Ga. 260, 154 S.E.2d 597 (1967)
55. 223 Ga. 179, 154 S.E.2d 21 (1967).
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corporations operated "exclusively for religious, charitable, scientific, liter-
ary, or educational purposes, . . . no substantial part of the activities of
which is carrying on propaganda, or otherwise attempting to influence
legislation."5 6 While decided on statutory grounds, the case is of great
importance in regard to constitutional law. For one thing, Justice Cook
stated that in interpreting the scope of the tax exemption under the un-
employment compensation statute, "no aid can be received from the cases
decided under the constitutional provision for exemptions from taxation
. . . since the wording of the constitutional tax exemption is entirely dif-

ferent from the wording of the exclusions from contributions to the un-
employment fund." 57 The implication here is far-reaching. The constitution
provides that "the General Assembly may, by law, exempt from taxation
* . ." designated types of property, and "All laws exempting property from
taxation, other than the property herein enumerated, shall be void." Despite
the wording of the opinion, what the court in effect rules in this case is that
the constitutional limitations on exemption from taxation are inapplicable
in cases concerned with unemployment taxes. Is it safe to conclude that
there are no constitutional limitations on tax exemptions other than exemp-
tions from ad valorem taxes?

JUST AND ADEQUATE COMPENSATION

"In case of necessity, private ways may be granted upon just compensa-
tion being first paid by the applicant. Private property shall not be taken,
or damaged, for public purposes, without just and adequate compensation
being first paid ...... states the Constitution of Georgia.5 8 Several cases
during the past year dealt with these provisions.

Cato v. Arnold59 held void GA. CODE ANN. chapter 83-1 (1955 Rev.)
providing for the grant of private ways to land-locked property owners.
The code provides that a person needing a passage over the land of an-
other to gain access to his land shall apply to the ordinary of the county.
If satisfied of the need, the ordinary shall appoint commissioners to lay
out the road. The report of the commission becomes final unless reversed
by an appeal to the ordinary or on additional appeal. The person over
whose land the passageway is desired may then proceed to have damages
assessed for the proposed road. The party who started the movement to
open the roadway is liable for the cost of proceedings to establish the
amount of the damages, but he may choose not to open the roadway. The
court found these code provisions to violate the constitutional provision
that "private ways may be granted upon just compensation being first
paid by the applicant .... " The code provided that in all cases damages

56. Id. at 180, 154 S.E.2d at 22.
57. Id. at 182, 154 S.E.2d at 24.
58. Art. I, §3, para. 1 (1945).
59. 222 Ga. 567, 151 S.E.2d 149 (1966).
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should be paid before the way was actually opened; it did not, however,
require payment before the way was granted, and the way was granted
at the time the report of the commissioners appointed to lay out the road
became final.

State Highway Dep't v. LumpkinO established a rule favorable to land-
owners in highway condemnation proceedings, by a bare majority of the
court. In its petition to condemn a twelve acre tract of land for a limited-
access highway, the Highway Department alleged that it stood ready to
pay just and adequate compensation for said right of way, easements, and
"access rights" as described in the attached declaration of taking. Later
the Department sought to change its position, contending that no compen-
sation should be allowed for "access rights" because the highway in ques-
tion was a "limited-access highway," governed by the following statutes:

A limited-access highway is a highway, road or street for through
traffic and over, from, or to which owners or occupants of abutting
land, or other persons, have no right or easement or only a limited
right or easement of access, light, air or view by reason of the fact
that their property abuts upon such limited-access highway or for
any other reason. No person shall have any right of ingress to or
egress from or passage across any limited-access highway to or from
abutting lands except at the designated points to which access may
be permitted, and under such arrangements and conditions as may
be specified from time to time. 61

The majority of the justices on the supreme court rejected the Highway
Department's position. The syllogism used by Justice Quillian in writing
the opinion of the court ran as follows: "One of the rights of a landowner
is to pass across a highway from one tract or parcel of his land to another
situated on the opposite side." The Constitution of Georgia provides, "Pri-
vate property shall not be taken, or damaged, for public purposes, without
just and adequate compensation being first paid." The construction of a
limited-access highway deprives a landowner whose land is divided thereby
of his right to cross the highway, and for the loss of this right the land-
owner must be compensated.

The language of the decision is subject to criticism. The state certainly
has the right to establish limited-access highways, and no one has a right
to enter such highways except at designated points; hence an adjoining
landowner has no peculiar "right of access." But the value of land may
certainly be diminished by having it divided by a limited-access highway.
Hence the result of the present case appears to be sound, whether one uses
the term "loss of access" or damage by division" to describe the property
damage to be compensated.

60. 222 Ga. 727, 152 S.E.2d 557 (1966).
61. Id. at 729, 152 S.E.2d at 559.
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In Housing Authority of the City of Decatur v. Schroeder62 the supreme
court held that "The Constitution of Georgia demands that just and ade-
quate compensation be paid for condemned property based upon the value
of such property at the time of its actual taking, and a holding to the
effect that in finding just and adequate compensation, a jury could con-
sider the value of the property at a time prior to the actual time of taking
is erroneous." 63 The soundness of this decision is debatable. The case came
to the supreme court by certiorari from the court of appeals. That court
had held:

fW]here it appears from the evidence that property involved
in condemnation proceedings for urban renewal purposes was low
rent housing in a slum area which had stayed substantially fully
rented until activity by the political subdivision involved causing
tenants to believe that its destruction was imminent, resulted in
the property being vacated for several months prior to the actual
institution of eminent domain proceedings, it was proper to in-
struct the jury that this fact might be taken into consideration in
arriving at just and adequate compensation. The value of income-
producing property is not confined to its depreciated worth when
the depreciation is itself due to the imminence of its seizure by a
governmental agency.64

The constitutional provision in question reads: "Private property shall
not be taken or damaged for public purposes without just and adequate
compensation being first paid .... ." Any specific date for the taking or
"actual taking" and damaging of property by an urban renewal project is
somewhat a matter of choice.

Calhoun v. State Highway Dep't65 held "void on its face" a legislative
act of 196666 dealing with proceedings in condemnation suits. In Hard v.
Housing Authority of the City of Atlanta67 the supreme court had held
that, in proving value, evidence showing that an enhancement in value
resulted from knowledge of tht impending taking was admissible. The act
of 1966 provided that such evidence should not be admissible. The consti-
tution itself provides that private property shall not be taken or damaged
for public purposes without "just and adequate compensation." Holding
the determination of what constitutes just and adequate compensation to
be a "justiciable question," the supreme court declared the 1966 act void
as an invasion of the judicial function.

State Highway Dep't v. Branch6 held void the Outdoor Advertising
Control Act of 1964. Chief Justice Duckworth branded the Act as "purely

62. 222 Ga. 417, 151 S.E.2d 226 (1966).
63. Id. at 418, 151 S.E.2d at 227.
64. 113 Ga. App. 432(1), 148 S.E.2d 188.
65. 223 Ga. 65, 153 S.E.2d 719 (1967)..
66. Ga. Laws 1966, p. 320.
67. 219 Ga. 74, 132 S.E.2d 25 (1963).
68. 222 Ga. 770, 152 S.E2d 372 (1966).
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a legislative exercise in futility." In blunt language he stated that "anyone
able and willing to read" the fifth and fourteenth amendments to the
United States Constitution and the provision of the Georgia Constitution
on the taking and damaging of private property for public purposes "would
know beyond possible doubt that the 1964 Act is a bold and brazen viola-
tion of each of these constitutional clauses." 69 Despite the vehemence of
his words, the chief justice is probably mistaken in saying that the Act
offends the United States Constitution; and if it offends the Georgia Con-
stitution, it is only because the Justices say that it does. The Chief Justice
cites nothing to show that the framers of the 'Georgia Constitution meant
to curtail the power of the General Assembly to pass reasonable regulations
governing advertising along public highways. Is not this a valid exercise of
the police power? Fortunately, much of the effect of the decision was over-
come by the amendment added to the Georgia Constitution in November,
1966, which specifically authorizes the State to control advertising along
highways.

McCoy v. Sanders70 was a difficult case, without precedent in Georgia.
State and county police officers had drained a lake in Rockdale County
seeking to locate the body of a murder victim. The owner of the lake brought
suit for damages against both the state and county, alleging that the fish
in the pond were all lost, the flowers and shrubs planted around the pond
were trampled upon and the pond left with a weakened dam. In a care-
fully worded opinion, Judge Eberhardt distinguished between "police pow-
er" and "eminent domain", and held that the search for the corpse was
a valid exercise of the police power. As he expressed it, "[Tihe 'damage'
to the property within the meaning of the constitution is some physical
interference with property or physical interference with a right to use
appurtenant property in connection with an improvement for public use." 71

ELEcTION OF GOVERNOR

Jones v. Fortson72 held that the General Assembly could elect the gover-
nor from the two high candidates if no candidate received a majority vote
in the general election. The provisions on the subject are set forth so
clearly in the Georgia Constitution that it is amazing that the Atlanta
newspapers and other segments of the press could have misled the public
into thinking that the courts would disregard the written law and create
a new law forbidding the General Assembly from exercising power spe-
cifically conferred upon it by the constitution. The confusion in govern-
ment which the press succeeded in creating did inestimable harm to the
State of Georgia. It is difficult for either democracy or constitutional gov-

69. Id. at 771, 152 S.E.2d at 373.
70. 113 Ga. App. 565, 148 S.E.2d 902 (1966).
71. Id. at 569, 148 S.E.2d at 905.
72. 223 Ga. 7, 152 S.E.2d 847 (1967).
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ernment to survive in a state where the press is irresponsible and a sub-
stantial number of public leaders are lacking in appreciation of funda-
mental principles of government. It is to be hoped that the decision of the
Georgia courts in this case and the decision by the United States Supreme
Court in the related case of Fortson v. Morris73 had some educational value.

The Atlanta newspapers asserted loudly that the constitutional provision
for the election of the Governor by the General Assembly if no candidate
received a majority vote in the general election had broken down under
judicial attack. This erroneous assertion gave rise to proposals to amend
article V of the 'Georgia Constitution.

If the system of election is to be changed, there are strong practical argu-
ments for changing to election by a plurality vote. Forty-six of the Ameri-
can states use that method. Only Georgia, Mississippi, Vermont, and Rhode
Island require a majority vote.7 4

MISCELLANEOUS

Hinton v. State75 sustained convictions for damaging the flag. The de-
fendants were participants in a "freedom march" in Crisp County. At the
county courtyard, they lowered the flags, tore the American flag and dam-
aged the state flag, and shook the flags in the faces of police officers. They
were tried and convicted under a Georgia statute which reads: "[It shall
also be unlawful for any person, firm or corporation to mutilate, deface,
defile or contemptuously abuse the flag or national emblem of the United
States by any act whatever."7 6 The defendants challenged the constitution-
ality of the statute, alleging it to be "too vague and uncertain to set forth
a standard of conduct and therefore a violation of the due process clauses
.... ,,77 The Georgia courts rejected this argument. For the supreme court,
justice Nichols found no error in the failure of the trial judge to define the
terms of the statute to the jury for they "needed no definition in order to
be understood by the jury."78 A few decisions like this from the United
States Supreme Court would do much to strengthen the United States by
restoring respect for lawful authority.

Shaffer v. City of Atlanta79 held void the section of an ordinance of the
city that permitted an administrative officer to determine the feasibility of
rehabilitating a building. Shaffer claimed that he was being crushed be-
tween two "bureaucratic rocks." On the one hand, he was denied a build-
ing permit to improve his property; on the other, he was being required

73. 385 U.S. 231 (1967).
74. LEGISLATIVE DRAFTING FUND OF COLUMBIA UNIVERSITY, CONSTITUTION OF THE UNITED

STATES, NATIONAL AND STATE (1962).
75. 223 Ga. 174, 154 S.E.2d 246 (1967).
76. GA. CODE ANN. §26-7202 (1953 Rex.).
77. 223 Ga. 174, 176, 154 S.E.2d 246, 249 (1967).
78. Id. at 177, 154 S.E.2d at 249.
79. 223 Ga. 249, 154 S.E.2d 241 (1967).
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to demolish the property under the slum clearance code. All members of
the supreme court agreed that he was being deprived of his property with-
out due process.

In Williams v. ShafferO the plaintiff sought a declaratory judgment on
the constitutionality of GA. CODE ANN. section 61-303 (1966 Rev.) which
requires a tenant to post bond as a condition precedent to making a de-
fense in a dispossessory proceeding. His pleadings made a strong case that
this provision denied an indigent tenant access to the courts solely because
of his poverty, and was hence void under the equal protection clause. The
Georgia Supreme Court avoided ruling on the merits of the contention by
deciding the case on a technical ground. The trial court had ruled against
Williams and had refused to stay the dispossessory proceedings pending
the appeal to the supreme court. Williams already had been evicted when
his case was heard by the supreme court, therefore that court held that
his suit was moot.

Ingram v. Paytons ' sustained sections of the Minimum Foundation Pro-
gram of Education Act against constitutional attack. The main thrust of
the attack was that

rT]he financial ability of each local unit of school administration
in 'Georgia to raise funds in support of the local unit's minimum
foundation program of education is not calculated on a uniform
basis, in that independent school systems located within a county
are required to put up funds calculated on the basis of 133 1/3
percent of the county equalized adjusted school property tax digest
of all property located within the territory of the independent
school system, while such financial ability of local units of ad-
ministration in Georgia comprising an entire county is calculated
on the basis of 100 percent of the equalized adjusted school prop-
erty tax digest of all property located within the territory of such
local unit of administration. The uniformity of the Act is thus
destroyed.

8 2

In sustaining the statute, the court pointed out that the constitution
itself uses "independent school systems" as a basis of classification. It limits
the taxing power of counties to support county schools, but does not limit
the taxing power of independent school systems; and it exempts home-
steads up to $2,000 from county taxes for school purposes, but not from
municipal taxes. Moreover, the court recognized that the General Assembly
might have considered that there is greater taxable wealth in cities than in
unincorporated rural areas. The court concluded that "If the independent
school system of the City of Decatur wants the State Board of Education
to allocate more of the state moneys for the support of the system, the

80. 222 Ga. 334, 149 S.E.2d 668 (1966).
81. 222 Ga. 503, 150 S.E.2d 825 (1966).
82. Id. at 509, 150 S.E.2d at 828.
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request should be made to the General Assembly and not to the courts."8 3

Booth v. Ware County Bd. of Educ.8 4 represents an unsuccessful attempt
by citizens of Ware County to secure relief in the Georgia courts from the
forced integration of schools by acceptance of "guidelines" invented by
administrative officials of the Johnson administration. Resorting to tech-
nicalities, the majority of the Georgia Supreme Court refused to become
involved. In dissenting, Chief Justice Duckworth pointed out that the
laws of Georgia impose upon local school boards a duty "to exercise their
discretions and judgment in the operation of the schools. This power is
surrendered by that portion of the agreement by this local board with the
federal department, wherein they obligated themselves to conform with
unknown future guidelines . . . .These could be a price . . . to high to
pay for the money they offer."8 5 Justice Mobley concurred with the Chief
Justice.

Clairmont Dev. Co. v. Morgans6 is a significant case dealing with vested
rights under zoning ordinances. According to its allegations, the Develop-
ment Company had a contract to purchase a designated tract of land in
Gwinnett County if and when rezoned from residential to commercial use.
Its petition to the Board of Commissioners of Gwinnett County for such
rezoning was approved. Thereupon, the company spent much effort and
money on plans for a shopping center in the area concerned. Three months
later the company received notice from the Board of Commissioners that
the Board had decided to initiate a rezoning of the property from a com-
mercial use back to a residential use. The company sought to enjoin this
action. The trial court dismissed the company's petition upon demurrer.
In reversing, the supreme court held that the allegations stated a cause of
action for injunctive relief. "The Constitution of the Unittd States and
the Constitution of this State protect vested property rights,"8 7 wrote justice
Candler for a unanimous court.

83. Id. at 511, 150 S.E.2d at 830.
84. 223 Ga. 211, 154 S.E.2d 234 (1967).
85. Id. at 214, 154 S.E.2d at 236.
86. 222 Ga. 255, 149 S.E.2d 489 (1966).
87. Id. at 258, 149 S.E.2d at 491.
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