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a moment's reflection is required to realize the far reaching effect such a
decision can have on the expansion of the concept of state action.

What then does this mean to private clubs such as the defendant asso-
ciation; at what point will their activities cross the dividing line between
purely private activities and the nebulous concept of state action? Will the
fact of incorporation under the laws of a state furnish the necessary state
participation. Up to this point the courts have avoided such a determina-
tion. But perhaps indicative of the future is the concurring opinion of Mr.
Justice Douglas in Garner v. Louisiana,24 wherein he stated that the fact
of a mere busines license granted by the state may be sufficient to constitute
such activity. Another area for which some groundwork already exists is
that of exemption from taxation as is the defendant association. The courts
have held that the underlying reason for such exemption is that it be given
in return for the performance of functions which benefit the public.25 As
said by one court, "in the exercise of the power to tax, it is inherent that
a state be free to select the subjects of taxation and to grant exemptions."'26
Thus, it is not inconceivable that in the future federal courts will find
that the exercising of the power to select subjects for taxation is an exercise
of state action within the meaning of the act, and that the requirement
that an organization possessing such an exemption, so conduct itself as to
benefit the general public in the use of its facilities, and not just the white
public. 27 This is particularly true when viewed from the standpoint that it
is obviously inconsistent with the public interest as a whole to allow exemp-
tions for organizations which refuse to recognize or to accept members from
the public at large, instead accepting only a particular segment thereof, the
remainder being excluded from consideration solely on the basis of race.
This type of exclusion has in effect been declared as against public policy
when related to actions under color of state law.

OTis H. ALMAND, JR.

TORTS-DAMAGES-COMPARATIVE NEGLIGENCE

Plaintiff's decedent was killed in an automobile collision. Plaintiff sought
recovery1 under the Illinois Wrongful Death Act.2 The first and second
counts of the declaration were not considered on appeal; plaintiff appealed
from a dismissal of the third count which did not allege that the deceased
was exercising ordinary care for his own safety at the time of the collision
but did allege that if there was any negligence on the part of the plaintiff's

24. 368 U.S. 157 (1961).
25. 84 C.J.S. Taxation §281 (1954).
26. Leo Feist, Inc. v. Young, 46 F. Supp. 622 (D. Wis. 1942); cf, Williams v. Rescue Fire

Co., Inc., 254 F. Supp. 556 (D. Md. 1966).
27. Cf. Williams v. Rescue Fire Co., Inc., 254 F. Supp. 556 (D. Md. 1966).
1. Maki v. Frelk, 85 I11. App.2d 439, 22) N.E.2d 284 (1967).
2. ILL. REV. STAT. ch. 70 §§1. 2 (1965).
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CASE NOTES

decedent it was comparatively less than the negligence of the defendant.
Plaintiff appealed directly to the Supreme Court of Illinois on the basis
that the Illinois contributory negligence rule was unconstitutional under
the fourteenth amendment of the United States Constitution and sections
2 and 19 of the Illinois Constitution. The supreme court refused to take
the case on direct appeal, holding that the claim did not give rise to such
an appeal. The court ordered the case back to the Appellate Court of Illi-
nois for consideration of the question of whether, as a matter of justice and
public policy, the rule should be changed. The appellate court held that
the action could not be defeated by the negligence of the plaintiff's decedent
unless such negligence was at least equal to that of the defendant, but
plaintiff's damages would be diminished in proportion to the amount of
negligence attributable to plaintiff's decedent. In so holding the court
established a comparative negligence approach to recovery in negligence
cases in the state of Illinois.

The idea of comparative negligence is not new in Illinois.3 However,
this early attempt to compare the negligence of the plaintiff with that of
the defendant resulted in full recovery for the plaintiff, and no attempt
was made to divide the damages.4 The Illinois courts, in applying this
doctrine, never freed the approach from the "degrees of negligence,'"' and
this concept repudiated and confused the simple idea of comparing extremes,
and eventually destroyed the doctrine's usefulness. 6 Three decades after
its inception the doctrine was repudiated; 7 and the doctrine of contributory
negligence, as adopted by the early Illinois courts, 8 was reinstated with
great severity. 9 The burden of proof of the negligence of the defendant and
the exercise of ordinary care for his own personal safety was once again
placed upon the plaintiff. 10

3. In Galena R Chicago Union R.R. v. Jacobs, 20 111. 478 at 496-97 (1858), the court
said, "[Tihat the question of liability does not depend absolutely on the absence of
all negligence on the part of the plaintiff, but upon the relative degree of care or
want of care, as manifested by both parties, for all care or negligence is at best but
relative, the absence of the highest possible degree of care showing the presence of
some negligence, slight as it may be. The true doctrine, therefore, we think is, that
in proportion to the negligence of the defendant, should be measured the degree of
care required of the plaintiff-that is to say, the more gross the negligence manifested
by the defendant, the less degree of care will be required of the plaintiff to enable
him to recover."

4. Green, Illinois Negligence Law, 39 ILL. L. REv. 36 at 48 (1944).
5. The "degrees of negligence" was developed in the law of bailments in Coggs v.

Bernard, 2 Ld. Raym. 909, 92 Eng. Rep. 107 (1704).
6. Green, supra, note 4, at 49.
7. City of Larnark v. Dougherty, 153 Ill. 163, 38 N.E. 892 (1894).
8. Aurora Branch R.R. v. Grimes, 13 II1. 585 (1852).
9. "[T]he court's stout adherence to the contributory negligence defense is the most

remarkable characteristic of Illinois negligence law. While the court has occasionally
ignored contributory negligence in extreme cases, it has refused to give consistent
adherence to any doctrine which would seriously impair the defense." Green, Illinois
Negligence Law.. 39 ILL. L. REV. 197 at 207-08 (1945). For a full discussion of the
development of negligence law in Illinois see Green, Illinois Negligence Law, (parts
1-4), 39 ILL. L. REV. 36, 116, 197 (1944), 40 ILL. L. REV. 1 (1945).

10. Chicago & Alton R.R. v. Gretzer, 46 Ill. 75, 83 (1867); Aurora Branch R.R. v. Grimes,
13 111. 585, 587 (1852).
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Contributory negligence has been called the "harshest doctrine known
to the common law of the nineteenth century"" since the English court
introduced it in Butterfield v. Forrestor.12 The United States is the last
stronghold of contributory negligence.13 Unlike Illinois, most of the states
which still cling to and apply the defense place the burden of proof of
contributory negligence upon the defendant. 14 Yet even in the United
States there is more in the way of the division of damages and recognition
of comparative negligence than is generally realized; there are about 40
statutes on the books, apparently in successful operation; and an estimated
1200 cases in which they have been applied. 15 Therefore, the principal
case' 6 obviously does not make Illinois the first state to adopt some form
of comparative negligence.

Georgia was the first state to adopt a doctrine of comparative negligence
by statute.'7 The Georgia courts, by extensive construction of the two
applicable code sections,18 have fashioned a workable system for the ap-
portionment of damages.' 9 Thus the plaintiff may be able to recover a por-
tion of his damages in an action for negligence, whether for a loss to person
or property, due to the interpretation and merger of these two sections.20

Such recovery is, however, subject to two limitations peculiar to the Georgia
doctrine of comparative negligence. The plaintiff is not entitled to recover
if by ordinary care he could have avoided the consequences to himself after
the negligence of the defendant is apparent and existing.2' Stated in more
positive terms, the courts have held that when the negligence of both parties
is concurrent and contributes to the injury, the plaintiff shall not be barred
entirely but may recover damages reduced below full compensation for the
injury by an amount proportioned to the fault attributable to him.22 The
second limitation is that the plaintiff is not entitled to recovery if his fault

11. Green, supra note 4 at 36.
12. 11 East 60, 103 Eng. Rep. 926 (K.B. 1809).
13. Comment, Torts-Comparative Negligence Statute, 18 VAND. L. RFV. 327, 330 (1964):

Prosser, Comparative Negligence, 51 Micii. L. REV. 465, 467 (1953).
14. 38 AM. JUR. Negligence §286 (1941).
15. Supra note 13.
16. Maki v. Frelk, 85 Ill. App.2d 439, 229 N.E.2d 284 (1967).
17. GA. CODE §2979 (1860). "No person shall recover damage from a railroad company.

for injury to himself or his property, where the same is done by his consent, or is
caused by his own negligence. If the complainant and the agents of the company are
both at fault, the former may recover, but the damages shall be diminished by the
jury in proportion to the amount of default attributable to himself." GA. CODE §2914
(1860): "If the plaintiff by ordinary care could have avoided the consequences to
himself caused by the defendant's negligence, he is not entitled to recover. But in
other cases the defendant is not relieved, although the plaintiff may in some way
have contributed to injury sustained."

18. As cited above the sections become GA. CODE ANN. §§94-703 and 105-603, respectively.
19. For a full discussion of the development of Georgia negligence law by the courts, see

Hilkey, Comparative Negligence in Georgia, 8 GA. B. J. 51 (1945); Turk, Compara-
tive Negligence on the March, 28 CmI.-KENT L. REV. 304, 326-33 (1950).

20. Id.
21. Moore v. Gainesville Midland Ry., 9 Ga. App. 496, 71 S.E. 808 (1911).
22. Alabama G.S. Ry. v. Coggins, 88 F. 455 (6th Cir. 1898).
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is equal to or greater than the negligence of the defendant.2 3 Despite these
limitations, the Georgia courts have worked out a comprehensive system
for the apportionment of damages,24 and approval has been expressed for
the equitable doctrine of comparative negligence prevailing in Georgia. 25

Since Georgia adopted the doctrine, one or more states have experimented
with an approach to comparative negligence.2 6 After Congress enacted the
Federal Employers' Liability Act of 190827 which provided for the appor-
tionment of damages in all negligence actions for railroad employees en-
gaged in interstate commerce, numerous states passed similar statutes which
applied to limited situations both in and beyond the labor field.28 Aside
from such limited application of the apportionment of damages, only
seven states, including Georgia, now apply some form of apportionment to
negligence cases generally.2 9

Mississippi is the only state which has a "pure" form of comparative negli-
gence.30 Tennessee has evolved a doctrine of remote contributory negli-
gence whereby apportionment is made in one limited situation: when the
plaintiff's negligence is found to have contributed only remotely to his
injury.-'

Arkansas 32 and Wisconsin33 have statutes providing that contributory
negligence shall not bar recovery in an action if the plaintiff's negligence
was not as great as the negligence of the defendant, but that damages al-
lowed shall be diminished in the proportion to the amount of negligence
attributable to the person recovering. South Dakota3 4 and Nebraska35

provide for recovery by the plaintiff when his negligence was slight in
comparison to the gross negligence of the defendant.

The doctrine of comparative negligence remains a widely debated topic.36

23. Atlantic Coast Line R.R. v. Fulford, 3 Ga. App. 631, 127 S.E. 812 (1925); Pickett
-v. Central of G. Ry., 138 Ga. 177, 74 S.E. 1027 (1912) ; Wadley v. Dooly. 138 Ga. 275,
75 S.E. 153 (1912); Christian v. Macon Ry. & Light Co., 120 Ga. 314, 47 S.E. 923
(1904).

24. Turk, Comparative Negligence on the March, 28 CHI.-KENT L. REV. 304 at 332 (1950).
25. Gilmore, Comparative Negligence from a Viewpoint of Casualty Insurance, 10 ARK.

L. REV. 82, 84 (1955).
26. Powell, Contributory Negligence: A Necessary Check on the American jury, 43 A.B.AJ.

1005, 1008 (1957).
27. 45 U.S.C. §53 (1964).
28. Prosser, Comparative Negligence, 51 MICH. L. REV. 465, 480-81 (1953). See also MASS.

ANN. LAWS ch. 229, §2 (1967 Supp.); S.C. CODE §58-1232 (1962); F.S.A. §769.03 (1963).
29. Torts-Comparative Negligence Statute, 18 VAND. L. REV. 327, 330 (1964).
30. MISS. CODE ANN. §1454 (1942). A pure form of comparative negligence allows some

form of recovery for the plaintiff even though he has contributed greatly to his own
injury, up to 99%.

31. Supra note 29, at 331. This doctrine was declared in Dush v. Fitzhugh, 70 Tenn. (2
Lea) 249 (1879).

32. ARK. STATs. §27-1730.1 (1962 Supp.).
33. Wis. STATS. ANN. §331.045 (1963).
34. S.D. CODE §47.0304-1 (1960 Supp.).
35. NEB. REV. STATS. §25-1151 (1943).
36. Body, Comparative Negligence: The Views of a Trial Lawyer, 44 A.B.A.J. 346 (1958);

Averbach, Comparative Negligence Legislation: A Cure for Our Congested Courts,
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The addition of Illinois to the above list of states which have adopted the
doctrine indicates a growing acceptance of a more complete advocation of
the concept of comparative negligence.

SUSAN ST. JOHN

CIVIL RIGHTS-TITLE II-AWARDING
OF ATTORNEY'S FEES

The United States Supreme Court has recently ruled' that a federal court
hearing an action seeking injunctive relief against discrimination in places
of public accommodations 2 may disallow the award of reasonable attorney's
fees to the successful party only where special circumstances would render
such an award unjust. The decision, which construes a provision of the
Civil Rights Act of 1964, 3 specifically overrules the "subjective test" of bad
faith and delay tactics laid down by the court-of appeals. 4 The Court rea-
soned that because a federal court already possessed the power to award
fees under circumstances covered by the "subjective test," Congress, in en-
acting the provision, must have intended a broader exercise of that power
in Title II cases for the two-fold purpose of (1) punishing those who
deliberately advance untenable arguments and (2) encouraging individuals
injured by racial discrimination to seek judicial relief.

The question of attorney's fees in the case arose on appeal. 5 Plaintiffs
had brought the suit in the district court to enjoin discrimination at five
drive-in restaurants and a sandwich shop owned and operated by the de-
fendants.6 The district court ruled that Title II did not cover drive-in
restaurants of the sort involved in the case. The court of appeals reversed
the decision and in light of the defendant's contentions,7 remanded the

19 AMBANY L. Rev. 4 (1955); Prosser, supra, note 28; Bress, Comparative Negligence:
Let Us Hearken to the Call of Progress, 43 A.B.A.J. 127 (1957); Harkavy, Compara-
tive Negligence: The Reflections of a Skeptic, 43 A.B.A.J. 1115 (1957).

1. Newman v. Piggie Park Enterprises, Inc., 36 U.S.L.W. 4243 (U.S. Mar. 18, 1968).
2. 78 Stat. 243, 42 U.S.C. §2000a (1964,). Title II of the Civil Rights Act of 1964, here-

inafter referred to as Title II.
3. "In any action commenced pursuant to this subchapter, the court, in its discretion,

may allow the prevailing party, other than the United States, a reasonable attorney's
fee as part of the costs, and the United States shall be liable for costs the same as
a private person." 78 Stat. 244, 42 U.S.C. §2000a-3 (b) (1964).

4. "[T]he test should be a subjective one, for no litigant ought to be punished under
the guise of an award of counsel fees ... from taking a position in court in which
he honestly believes---however lacking in merit that position may be." Newman v.
Piggie Park Enterprises, Inc., 377 F.2d 433, 437 (4th Cir. 1967).

5. Id.
6. Newman v. Piggie Park Enterprises, Inc., 256 F. Supp. 941 (D.C.S.C. 1966).
7. The defendants denied discrimination at the drive-ins and sandwich shop although

they ". . . could not and did not undertake at the trial to support their denials."
They contended that Title II was unconstitutional on the grounds foreclosed in
Katzenbach v. McClung, 379 U.S. 294 (1964), and that Title II was "invalid because
it 'contravenes the will of God' and constitutes an interference with the 'free exercise
of the Defendant's religion'." Newman v. Piggie Park Enterprises, Inc., 377 F.2d 433,
437-38 (4th Cir. 1967).
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