
MERCER LAW REVIEW

praised by some authors as the final rejection of the Commissioner's rule.12

The court of appeals said that under the present law the overnight rule of
the Commissioner could not be a valid regulation. But the court, admitting
that its interpretation would not be satisfactory in all cases, said that
the remedy lay with the Congress and not the courts.

The Supreme Court rejected the reasoning used by the court of appeals
and held that the overnight rule was in fact a valid regulation under Sec-
tion 162 (a) (2) of the Internal Revenue Code.' 3 The Court said the rule
achieved ease and certainty of application, and further attained the highest
of all requirements-fairness to the American people. The Court found
further weight for its holding in the language of the statute which says
"meals and lodging." This seems to contemplate meals only when con-
nected with lodging. The Court found the rule a reasonable exercise of
the regulatory power given the Commissioner by Congress, and rejected
the contention that the rule was not the best possible one, leaving it to
Congress and the Commissioner to perfect rules in this area.

Thus, we find that the Supreme Court has made clear what was a compli-
cated and unsure interpretation of the law. The Court has looked to the
practical side of the case, and rendered a decision that benefits the tax-
payer and the Commissioner. Adoption of this rule by the Supreme Court
has added certainty to the complex field of federal income taxation. The
rule is a sound administrative approach which is of great importance today
because it avoids the added litigation which is inherent in any case by
case approach.14 This author feels that the Court has reached a sound
decision, and one that is desirable in a time when the complexities of life
lay a heavy burden on the average man. The overnight rule is easily under-
stood and can easily be applied by the average citizen.

ROBERT F. HERSHNER, JR.

TAXATION-STATE INCOME TAXES-RIGHT TO
APPORTIONMENT BY DOMESTIC CORPORATION

"DOING BUSINESS" OUTSIDE THE
STATE OF GEORGIA

The William L. Bonnell Company, a Georgia corporation, brought suit
in Coweta Superior Court to obtain a refund of Georgia income taxes
paid for the tax years of 1961, 1962 and 1963 contending that under GA.
CODE ANN. section 92-31131 it was entitled to apportion that part of its in-

12. Note, 18 MERCER L. REv. 507 (1967); Note, 19 S. C. L. REv. 290 (1967).
13. United States v. Correll, 389 U.S. 299 (1967).
14. Commissioner v. Bagley, 374 F.2d 204 (1st Cir. 1967).
1. GA. CODE ANN. §92-3113 (1961 Rev.): "The tax imposed by this law shall apply to

the entire net income, as herein defined, received by every corporation, foreign or
domestic, owning property or doing business in this State. Every such corporation
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come derived from its business activities outside the State of Georgia. The
trial judge found that the income in question was not taxable in Georgia
and a judgment in favor of the taxpayer was rendered. The essential facts
stipulated were: The taxpayer's sole manufacturing plant was located in
Newnan, Georgia. All shipments of goods sold by the Bonnell Company
were made from that plant and all orders for merchandise were accepted
or rejected by the taxpayer in Newnan. The out-of-state activities of the
taxpayer consisted of customers located outside Georgia; delivery of mer-
chandise beyond the State; manufacturer's representatives and sales repre-
sentatives engaging in the solicitation of orders for products in states other
than Georgia; and sales arrangements and selling contracts with companies
located in other states. The taxpayer maintained an office in New York
City in which a full time employee of the Bonnell Company devoted his
time exclusively to credit and collection work. on the taxpayer's accounts.
The Court of Appeals of Georgia affirmed; 2 holding that under the broad
standards proscribed in GA. CODE ANN. section 92-3113 the taxpayer was
entitled to apportion its income.3

Prior to 1950, section 92-3113 (b) of the Code of Georgia provided no
definition of the term "doing business."'4 Therefore, it was left to the
courts to determine judicially those activities which would constitute
"doing business" for the purpose of deciding whether the business in-
come of the corporation was apportionable to another state or whether
it was taxable in Georgia.5 The outcome in these cases was predicated upon
the substantial nature vel non of the activities in question6 Substantial

shall be deemed to be doing business within this State if it engages within this State
in any activities or transactions for the purpose of financial profit or gain, whether
or not such corporation qualifies to do business in this State. and wbther or rot
it maintains an office or place of doing business within this State, and whether or
not any such activity or transaction is connected with interstate or foreign commerce.

If the entire business income of the corporation is derived from property owned
or business done in this State, the tax shall be imposed on the entire business in-
come, but if the business income of the corporation is derived in part from property
owned or business done in the State and in part from property owned or business
done without the State, the tax shall be imposed only on that portion of the busi-
ness income which is reasonably attributable to the property owned and business
done within the State .... "

2. Hawes v. William L. Bonnell Co., 116 Ga. App. 184. 156 S.E.2d 586 (1967).
3. Id. at 192, 156 S.E.2d 536, 541 (1967). Bonnell Co. engaged in activities and trans-

actions outside the State of Georgia for the purpose of financial profit or gain.
4. GA. CoDo §92-3113 (b) (1933). The only provision was "If the trade or business of

the corporation is carried on entirely within the State, the tax shall be imposed on
the entire business income, but if such trade or business is carried on partly within
and partly without the State, the tax shall be imposed only on the portion of the
business income reasonably attributable to the trade or business within the State .... "

5. Montag Bros., Inc. v. State Revenue Comm'n, 50 Ga. App. 660, 179 S.E. 563 (1935).
Here, the court of appeals held that a Delaware corporation, domesticated in Georgia.
with its only manufacturing plant in Georgia was subject to Georgia income tax.
The solicitation of orders from offices outside Georgia did not make the income
apportionable to those states.

6. Suttles v. Owens-Illinois Glass Co., 206 Ga. 849, 59 S.E.2d 392 (1950). This case
involved the determination of the taxable situs of intangibles. The only activities
carried on in Georgia were solicitation and promotion. Since the corporation was
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activities were those which involved the ownership of property, i.e., the
maintaining of a warehouse, manufacturing plant, or offices involved with
collection or sales.7 If the foreign corporation maintained no offices or
manufacturing plants in the State of Georgia and its only activities there
were solicitations of orders for merchandise which was to be shipped from
outside the state, the business income was not taxable in Georgia.8

In 1950 the Code of Georgia was amended by the addition of an express
provision to define "doing business" for the purpose of determining
whether the business income of a corporation is taxable in Georgia. 9 How-
ever, the courts still required a domestic corporation to maintain a branch
office or place of business outside Georgia before its business income could
be apportioned according to the formula set out in GA. CODE ANN. section
92-3113.10 This reluctance to change the existing definition of "doing busi-
ness" resulted in part from the Georgia Supreme Court decision in Stock-
holm Valves & Fittings, Inc. v. Williams.11 This holding declared the 1950
amendment to section 92-3113 of the Code of Georgia unconstitutional and
barred taxation of any part of the business income of a foreign corporation
whose business activities in Georgia encompassed only the solicitation of or-
ders and the maintenance of a sales-service office within the state. The dilem-
ma thusly created was partially solved when the Supreme Court of the United

not "doing business" in Georgia, the accounts receivable were not taxable in Georgia.
The same test was used in Montag Bros., Inc. v. State Revenue Comm'n, 50 Ga. App.
660, 179 S.E. 563 (1935), which involved liability for Georgia income tax of a
Georgia corporation which carried on activities outside the state. In Montag the
activities were not sufficient to constitute "doing business" and the income derived
therefrom was therefore not taxable in Georgia.

7. Redwine v. Dan River Mills, Inc., 207 Ga. 381, 61 S.E.2d 771 (1950). This case,
involving the tax years prior to 1950, followed the Montag and Owens holdings. The
activities of the taxpayer did not constitute "doing business." Therefore, the income
in question was not taxable in Georgia. There were no manufacturing plants or ware-
houses belonging to Dan River Mills located in the state. The employees of the tax-
payer only solicited orders therein.

8. Redwine v. United States Tobacco Co., 209 Ga. 725, 75 S.E.2d 556, (1953). The case
involved tax years prior to 1950. The decision was based on the cases in notes 5, 6
and 7.

9. GA. CODE ANN. §92-3113 (1961 Rev.). The second sentence was added, which pro-
vides "Every such corporation shall be deemed to be doing business within this State
if it engages within this State in any activities or transactions for the purpose of
financial profit or gain, whether or not such corporation qualifies to do business in
this State, and whether or not it maintains an office or place of doing business within
this State, and whether or not any such activity or transaction is connected with
interstate or foreign commerce." For a treatment of the Dan River Mills case and
its effect on the passage of this amendment see Wilson, Taxation, 1950 Annual Survey
of Georgia Law, 2 MERCER L. REV. 220.

10. State v. Coca-Cola Bottling Co., 214 Ga. 316, 104 S.E.2d 574 (1958). The old
definition of doing business was ruled on in a holding in which the taxpayer's entire
income was said to have been derived from its sole office and place of business in
Fulton County, Georgia. However, this decision was based on the Supreme Court of
Georgia holding in Williams v. Stockholm Valves that the 1950 Amendment was un-
constitutional which in effect barred any taxation of the business income of a foreign
corporation if it did not maintain an office or place of doing business within the
jurisdiction attempting to impose the tax. Stockholm Valves & Fittings v. Williams,
213 Ga. 713, 101 S.E.2d 197 (1957).

11. 213 Ga. 713, 101 S.E.2d 197 (1957).

[Vol. 19



CASE NOTES

States reversed Stockholm Valves, thereby approving both the constitution-
ality of the 1950 amendment and the taxation of the income of a foreign
corporation "provided the levy is not discriminatory and is properly ap-
portioned to local activities within the taxing State forming sufficient
nexus to support the same."' 12 Therefore, the Court, by approving the 1950
amendment, gave validity to the definition of "doing business" promul-
gated therein. The gradual recognition of and adherance to this definition
by the Georgia courts was the natural consequence of the Stockholm Valves
decision. This "post-Stockholm" trend began with Oxford v. Nehi Corp.13

In Nehi a Delaware corporation with its sole manufacturing plant in
Columbus, Georgia was allowed to apportion its income. The only sub-
stantial activity carried on out of 'Georgia was the maintainence of an in-
ventory of goods in a warehouse in California. In a strong dissent Chief
Justice Duckworth mentions Stockholm Valves .but states that the courts
should continue "to construe the statute in accordance with long-estab-

lished rules of construction, repeatedly and consistently followed by this
court."'1 4 In Oxford v. Tom Huston Peanut Co."5 the pre-Stockholm cases
were again relied upon by the court in holding that the use of independent
contractors in out-of-state activities did not constitute "doing business"
without the state. Therefore, Tom Huston Peanut Co., a 'Georgia cor-
poration, could not apportion that part of its income derived from those
activities. The court stated, "If the plaintiff is not doing business in other
States so as to be subject to their jurisdiction for taxing purposes, it is not
entitled to apportion its income in Georgia."' 16

Finally, in 1960, the decision of the Supreme Court of the United States
in Stockholm Valves was given the full weight of its authority in Owens-
Illinois Glass Co. v. Oxford.1 7 By disregarding the pre-Stockholm cases
as "not controlling""' the legislative definition of "doing business"
was adopted. Distinguishing the cases prior to the 1950 amendment on the
basis of their being decided according to the judicial determination of
"doing business" rather than by the legislative definition given in the
amendment, the court interpreted the legal effect of the 1950 amendment
as "shifting the operation of such section from the 'closed transaction' test,
which the courts of this State had previously applied to it, to the activities

12. Williams v. Stockholm Valves & Fittings, Inc., decided with Northwestern States Port-
land Cement Co. v. Minnesota, 358 U.S. 450, 452 (1959). For a treatment of Stockholm
Valves and subsequent Georgia cases decided in 1960 see Mullock, Taxation, 1961
Annual Survey of Georgia Law, 13 MERCER L. REV. 195, 197, 198, 199.

13. 215 Ga. 74, 109 S.E.2d 329 (1959,).
14. Id. at 82, 109 S.E.2d 329, 334 (1959).
15. 102 Ga. App. 714, 118 S.E.2d 204 (1960).
16. Id. at 727, 118 S.E.2d 204, 212 (1960).
17. 216 Ga. 316, 116 S.E.2d 293 (1960). The facts of Owens-Illinois are basically the

same as those in Stockholm Valves. The taxpayer, a foreign corporation, maintained
a sales office in Atlanta and employed salesmen to solicit orders for goods in the
state.

18. Id. at 324, 116 S.E.2d 293, 299 (1960).
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or transactions test, which the amendment established as the criterion to
be used thereafter in determining an income-tax liability to this State of
a corporation . 1...",9 Therefore, the significance of Owens-Illinois is that,
for the first time, the court applied the new definition of "doing business"
to determine the liability for Georgia income taxes of a foreign corporation
which had been carrying on some business activities in Georgia. This is,
in a manner of speaking, also the significance of Hawes v. William L. Bon-
nell Co. 20 In Bonnell the court prescribed those activities of a domestic
corporation which constituted "doing business" outside the State of Georgia
under the provisions of the 1950 amendment. The activities were found to
constitute "doing business," accordingly, the income derived therefrom
was not taxable in Georgia. This seems to be a correct determination based
on a true interpretation of the statute. Bonnell must also be recognized for
pointing up the inadequacy of the Georgia law in this area. The passage
of Public Law 86-27221 subsequent to the 1950 amendment has created an
area in which the income taxes on a domestic corporation can legally be
avoided. This avoidance possibility arises when the corporation's income
is apportionable and is, therefore, not taxed in Georgia and, when, because
it is exempt from taxation by other states under Public Law 86-272, it is
not taxed by any other state. The court recognized this in Bonnell but left
the matter to the legislature to deal with through remedial legislation. 22

The treatment of domestic corporations under GA. CODE ANN. section
92-3113 should be in line with the treatment thereunder of foreign corpora-
tions. Therefore, if a domestic corporation's activities outside Georgia are
not taxable by other states because of the application of Public Law 86-272,
the income should not be apportioned to the other states but should be
taxed in its entirety in Georgia. This can be achieved most simply and
adequately by the addition of an express provision in GA. CODE ANN. sec-
tion 92-3113 to the effect of the statement found in Tom Huston Peanut
Co., "If the plaintiff is not doing business in other States so as to be subject
to their jurisdiction for taxing purposes, it is not entitled to apportion its
income in Georgia. '23

Clearly public policy considerations and the need for a uniform standard
to determine what constitutes "doing business" for all corporations, foreign
or domestic, in order to settle right of apportionment questions demand
the implementation of corrective measures in this area of taxation in Geor-
gia.

RALPH F. SrMPSON

19. Id. at 324, 116 S.E.2d 293, 299 (1960).
20. 116 Ga. App. 184, 156 S.E.2d 536 (1967).
21. 15 U.S.C. §381-384 (1964).
22. Hawes v. William L. Bonnell Co., 116 Ga. App. 184, 191, 156 S.E.2d 536, 541 (1967).
23. 102 Ga. App. 714, 727, 118 S.E.2d 204, 212 (1960).
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