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taken by the English courts as well.'
GA. CODE ANN. section 4-213 reads: "The broker's commissions are earned

when, during the agency, he finds a purchaser ready, able, and willing to
buy, and who actually offers to buy on the terms stipulated by the owner."' 12

Georgia has conformed to the majority position, holding that when the
agent employed to sell real estate procures a purchaser who is accepted by
the owner, and a contract is entered into between them, the commission
of the agent is earned, provided the agent acted in good faith toward his
principal, even though the purchaser later defaults for no reason caused
by the agent.13

The view expressed in the principal case is the minority viewpoint in
this country. However, considering the comparative newness of such minor-
ity holdings, it appears possible that this rule will win acceptance as the
more reasonable position in other jurisdictions in the future.

EMILY J. WORTMAN

TAXATION-DEDUCTIBILITY OF TRAVEL EXPENSE
-THE VALIDITY OF THE OVERNIGHT RULE

Respondent - taxpayer, a grocery salesman, left home early each day, as
necessitated by the size of his territory, and as a result, he ate breakfast and
lunch on the road. His employer reimbursed him for all meal expenses,
and he generally returned home for the evening meal. Respondent de-
ducted from his income tax the cost of the meals eaten while on the road
as business expenses, but the Commissioner disallowed these deductions
on the ground that the expenses were not incurred in the pursuit of busi-
ness "while away from home."' Respondent brought suit in the federal
district court for a refund and received a favorable verdict. This decision
was affirmed by the United States Court of Appeals for the Sixth Circuit,
saying that the Commissioner's overnight rule could not under the present

In the case of Taylor Real Estate & Ins. Co. v. Greene, 274 Ala. 694, 151 So.2d 397
(1963), the court held that where the contract between the seller and buyers merely
called for payment by the seller of the fee and did not clearly provide for payment
of the brokerage fee irrespective of the consummation of the executory agreement,
the broker would be entitled to his commission only if the sale had been consum-
mated or through the fault of the seller was not consummated.

Maryland, in 1852, adopted a position contrary to the majority rule. Keener v.
Harrod, 2 Md. 63 (1852); Riggs v. Turnbull, 105 Md. 135, 66 A. 13 (1907). However,
it adopted the majority rule by statute in 1910. MD. CODE ANN. art. II §17 (1957) ;
Coppage v. Howard, 127 Md. 512, 96 A. 642 (1916).

11. Dennis Reed, Ltd. v. Goody, [1950] 2 K.B. 277, [1950] 1 All E.R. 919.
12. GA. CODE ANN. §4-213 (1962 Rev.).
13. Davis v. Holbrook, 75 Ga. App. 417, 43 S.E.2d 791 (1947); Cox v. Dolvin Realty Co.,

56 Ga. App. 649, 193 S.E. 467 (1937.); Baker v. Strawder, 50 Ga. App. 388, 178 S.E.
206 (1935).

1. INT. Rxv. CODE of 1954 §162 (a) (2).
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statute be a valid regulation.2 To resolve the conflict in this area of federal
income taxation, the Supreme Court granted certiorari.8

Section 162 (a) (2) of the Internal Revenue Act of 1954 (previously
Section 214 (a) (2) of the Revenue Act of 1921) providing for the deduc-
tion of "traveling expenses (including amounts expended for meals and
lodging .. .) while away from home in the pursuit of a trade or business,"
has long been interpreted by the Commissioner as applicable only when the
trip was overnight.4 This attempt by the Commissioner to define the limit-
ing phrase "away from home" has led to a line of conflicting cases which
has caused confusion and misunderstanding in this field. The Court of
Appeals for the First Circuit has adopted the Commissioner's ruling, hold-
ing the rule a fair and practical administrative approach, which adds cer-
tainty to this troublesome field.5 This view was rejected by the eighth
circuit which held the rule arbitrary as having no basis in the statute. In
citing the case of Chandler v. Commissioner,6 the court agreed that the rule
was by its very nature legislative and went beyond the power of the Com-
missioner.7 The district courts have also refused to apply the Commissioner's
overnight rule in many cases" on grounds that the clear language of the
statute refutes any such interpretation. This conflict is pointed up in the
holding of the Tax Court which for many years held the overnight rule
valid. 9 In the case of Bagley v. Commissioner0 the court held that it would
no longer follow the overnight rule as an absolute guide. The court said
in the interest of reason and justice, each case must be decided according to
its own facts. As a result of these conflicting views concerning the over-
night rule, a final determination by the Supreme Court could be the only
answer.

The answer came when the Supreme Court reviewed the ruling by the
United States Court of Appeals for the Sixth Circuit,," which had been

2. Correll v. United States, 369 F.2d 87 (6th Cir. 1966).
3. United States v. Correll, 389 U.S. 299 (1967).
4. The overnight rule was accurately stated in Williams v. Patterson, 286 F.2d 333, 340

(5th Cir. 1961), where the court said: "If the nature of the taxpayer's employment
is such that when away from home, during released time, it is reasonable for him to
need and to obtain sleep or rest in order to meet the exigencies of his employment or
the business demands of his employment, his expenditures (including incidental ex-
penses, such as tips) for the purpose of obtaining sleep or rest are deductible travel-
ing expenses under Section 162 (a) (2) of the 1954 Code." This statement of the
overnight rule was accepted by the Commissioner in Rev. Rul. 61-221, 1961-2 CUM.
BuLL. 34.

5. Commissioner v. Bagley, 374 F.2d 204 (Ist Cir. 1967).
6. 226 F.2d 467 (Ist Cir. 1955).
7. Hanson v. Commissioner, 298 F.2d 391 (8th Cir. 1962). This case was reaffirmed by

United States v. Morelan, 356 F.2d 199 (8th Cir. 1966), in which the court stated
that the Hanson case was now firmly established.

8. Ahrens v. United States, 264 F. Supp. 518 (S.D. Ill. 1967); Morelan v. United States,
2371 F. Supp. 879 (D. Minn. 1965) ; Scott v. Kelm, 110 F. Supp. 819 (D. Minn. 1953).

9. Fred G. Armstrong, 43 T.C. 733 (1965); Al J. Smith, 33 T.C. 861 (1960); Sam J.
Herrin, 28 T.C. 1303 (1957); Fred M. Osteen 14 T.C. 1261 (1950).

10. 46 T.C. 176 (1966).
11. Correll v. United States, 369 F.2d 87 (6th Cir. 1966).
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praised by some authors as the final rejection of the Commissioner's rule.12

The court of appeals said that under the present law the overnight rule of
the Commissioner could not be a valid regulation. But the court, admitting
that its interpretation would not be satisfactory in all cases, said that
the remedy lay with the Congress and not the courts.

The Supreme Court rejected the reasoning used by the court of appeals
and held that the overnight rule was in fact a valid regulation under Sec-
tion 162 (a) (2) of the Internal Revenue Code.' 3 The Court said the rule
achieved ease and certainty of application, and further attained the highest
of all requirements-fairness to the American people. The Court found
further weight for its holding in the language of the statute which says
"meals and lodging." This seems to contemplate meals only when con-
nected with lodging. The Court found the rule a reasonable exercise of
the regulatory power given the Commissioner by Congress, and rejected
the contention that the rule was not the best possible one, leaving it to
Congress and the Commissioner to perfect rules in this area.

Thus, we find that the Supreme Court has made clear what was a compli-
cated and unsure interpretation of the law. The Court has looked to the
practical side of the case, and rendered a decision that benefits the tax-
payer and the Commissioner. Adoption of this rule by the Supreme Court
has added certainty to the complex field of federal income taxation. The
rule is a sound administrative approach which is of great importance today
because it avoids the added litigation which is inherent in any case by
case approach.14 This author feels that the Court has reached a sound
decision, and one that is desirable in a time when the complexities of life
lay a heavy burden on the average man. The overnight rule is easily under-
stood and can easily be applied by the average citizen.

ROBERT F. HERSHNER, JR.

TAXATION-STATE INCOME TAXES-RIGHT TO
APPORTIONMENT BY DOMESTIC CORPORATION

"DOING BUSINESS" OUTSIDE THE
STATE OF GEORGIA

The William L. Bonnell Company, a Georgia corporation, brought suit
in Coweta Superior Court to obtain a refund of Georgia income taxes
paid for the tax years of 1961, 1962 and 1963 contending that under GA.
CODE ANN. section 92-31131 it was entitled to apportion that part of its in-

12. Note, 18 MERCER L. REv. 507 (1967); Note, 19 S. C. L. REv. 290 (1967).
13. United States v. Correll, 389 U.S. 299 (1967).
14. Commissioner v. Bagley, 374 F.2d 204 (1st Cir. 1967).
1. GA. CODE ANN. §92-3113 (1961 Rev.): "The tax imposed by this law shall apply to

the entire net income, as herein defined, received by every corporation, foreign or
domestic, owning property or doing business in this State. Every such corporation
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