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years. 10 The rule followed for allowing agency by estoppel is as follows:

"[W]here misrepresentations are made to the public at large with the
intention of influencing any member of the public, then anyone injured
through proper reliance thereon may secure redress."" This rule has also
only been allowed where evidence tending to infer an agency existed.12

The ruling by the court of appeals that a question may be submitted to
the jury for determination even though there are facts which are consistent
with the "direct, uncontradicted and unimpeached testimony" that a fact
does not exist will do much to aid the proving of both implied agency
and agency by estoppel, in that juries will now be given the opportunity to
determine whether the total facts of the case demand conclusions contrary
to the "fact." This opportunity they previously did not possess.

JOHN H. MOORE

FEDERAL INCOME TAX-COMMUTING EXPENSES

Plaintiff instituted an action for the recovery of federal income taxes
he paid after a deficiency assessment by the defendant, contending that the
expenses of traveling between his "home" and job sites were business ex-
penses. The taxpayer asserted that since the duration of his employment
was temporary, his deduction for these expenses should have been allowed.
The court allowed the business expense deduction for the cost of driving
to the job that lasted for five weeks. The job was temporary and it would
have been unreasonable to expect the taxpayer to move to the site for
such a short period. The deduction for the cost of driving to the second
job, which lasted for two years, was denied as this was not temporary
employment. It seemed highly probable to the court that the taxpayer
had some knowledge his work would continue over such period of time.

The court also refused to extend the "overnight" rule to this situation.1

The problem presented is another link in the long chain of cases at-

tempting to avoid the specific denials of deductions for personal2 and for

commuting3 expenses. This area is further complicated by some courts'

erroneous reading of Commissioner v. Flowers4 as holding that an em-

ployee is not engaged in a trade or business. The authority is to the

10. Falsom v. Miller, 102 Ga. App. 232, 116 S.E.2d 1 (1960); Bacon v. Dannenberg Co.,
24 Ga. App. 540, 101 S.E. 699 (1919); Fitzgerald Cotton Oil Co. v. Farmers Supply
Co., 3 Ga. App. 212, 59 S.E. 713 (1907).

11. Hines v. Wilson, 164 Ga. 888. 139 S.E. 802 (1927). See also Comment, 69 W. VA. L.
REV. 186 (1967) for an excellent discussion of agency by estoppel in modern times.

12. Higgins v. D & F Elec. Co., 110, Ga. App. 70, 140 S.E.2d 99 (1964); Davis v. Citi-
zens-Floyd Bank and Trust Co., 37 Ga. App. 275, 139 S.E. 826 (1927).

1. Berhow v. United States, 21 Am. Fed. Tax R.2d 782 (3968).
2. INT. REV. CoDE of 1954, §262.
3. Treas. Reg. §§1.62-1 (g) (1965), 1.162-2(e) (1960) ; Steinhort v. Commissioner, 335

F.2d 496 (5th Cir. 1964).
4. 326 U.S. 465 (1946).
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contrary5 and the Internal Revenue Code allows deductions for some
expenses incurred by employees. 6 Both travel and transportation expenses
are deductible if they are allowed under Section 162. This section requires
only that expenses be ordinary and necessary, but the regulations prohibit
any deduction for commuting expenses. 7

Taxpayers have therefore attempted to secure relief under Section
162 (a) (2) which allows deductions for ordinary and necessary traveling
expenses incurred while "away from home" in the pursuit of business.
Although Flowers actually extended the commuting zone by requiring the
additional test of being away from the principal place of business, it also
set out the test for deductibility under this section:

(1) The expense must be a reasonable and necessary traveling
expense, as that term is generally understood. This includes such
items as transportation fares and food and lodging expenses in-
curred while traveling.
(2) The expense must be incurred "while away from home."
(3) The expense must be incurred in pursuit of business. This
means that there must be a direct connection between the ex-
penditure and carrying on of the trade or business of the taxpay-
er or of his employer. Moreover, such an expenditure must be
necessary or appropriate to the development and pursuit of the
business or trade.8

The court found it unnecessary to discuss the tax "home" concept since
they held the expenses were not incurred by the exigencies of business.

"The meaning of home for tax purposes is one of our oldest and most
knotty problems."9 Although the decisions are not very helpful, the ma-
jority sustain the Commissioner and hold the principal place of employ-
ment or business headquarters to be the tax "home." 10 The Internal
Revenue Service has set forth factors to be used in such determination. 11

One of these factors, the "temporary v. indefinite" test, is the result of
an exception engrafted on the Flowers test. Generally stated, the taxpayer
is not allowed a deduction when he is away from his established "home"

for an indefinite assignment.
It is not clear whether this test is an exception to the Flowers test as a

whole, or just to a certain element of it. In Peurifoy v. Commissioner12 the
Supreme Court observed that the deduction should be denied since the

5. Rev. Rul. 189, 1960-1 CUM. BULL. 60; Dobres, Employee's Expenses in Earning Salary,
N.Y.U. 20Tm INST. ON FED. TAx. 119 (1962).

6. INT. REV. CODE of 1954, §62.
7. Treas. Reg. §1.162-2 (e) (1960).
8. Commissioner v. Flowers, 326 U.S. 465, 470 (1946).
9. Watchel, Tax Court in Post-Harvey Cases Finds Tax-Home Concept Still Not Clear,

15 J. OF TAx. 141 (1961).
10. Stidger v. Commissioner, 355 F.2d 294 (9th Cir. 1965); Rev. Rul. 189. 1960-1 Cum.

BULL. 60. Contra, Wallace v. Commissioner, 144 F.2d 407 (9th Cir. 1944).
11. Rev. Rul. 497, 1954-2 CuM. BULL. 75; Rev. Rul. 189, 1960-1 CUM. BULL. 60.
12. 358 U.S. 59 (1958).
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expenses were not for the benefit of the employer's business. However, the
Court recognized that the "temporary v. indefinite" exception would allow
the deduction if the employment were temporary. This was a question of
fact which was decided by the court below. Doyle v. Commissioner13 held
that just being away from "home" does not establish deductibility, but that
all three Flowers tests must be satisfied. The court in the principal case,
Berhow v. U.S.,' 4 applied the test to determine only the "away from home"
requirement.

There are also different conclusions as to how the status of "temporary
v. indefinite" is to be determined. The Internal Revenue Service has stated
that any period under a year will be considered temporary if both its
anticipated and actual duration are for less than one year.15 The circuit
court decision in Peurifoy'6 held that "[I]t was essential that the employ-
ment ... shall be temporary in contemplation at the timc of its acceptance
and not indeterminate in fact as it develops."'17 In other words, its termina-
tion within a short period must be foreseeable.' 8 The Court of Appeals
for the Ninth Circuit, however, has held that reasonableness and not fore-
seeability is the test. There must be reasonable probability known to the
taxpayer that the employment will be for a long time. As shown by the case
of Harvey v. Commissioner, the taxpayer should not be expected to change
his residence unless he knows he will be there for a substantial period.19

Although the Commissioner will not follow Harvey and will continue to
apply the test as stated in Peurifoy,20 the court in the principal case appar-
ently relies on the Harvey test.

The only new point in Berhow is the court's refusal to extend the "over-
night" requirement to this already confusing area. One commentator sug-
gests the only issue involved in transportation expense deductions is
whether the expense is "ordinary and necessary," and any discussion of
"home" is only confusing. 2' Perhaps so, but until someone can establish
a standard more workable than the "temporary v. indefinite" test which
would distinguish between "commuting" and "ordinary and necessary" ex-
penses, there is no need to replace one confusion with another.

EDWIN G. RUSSELL, JR.

13. 354 F.2d 480 (9th Cir. 1966).
14. 21 Am. Fed. Tax R.2d 782 (1968).
15 Rev. Rul. 189, 960-1 CuM. BULL. 60, 64.
16. 254 F.2d 483 (4th Cir. 1957).
17. Id. at 486.
18. Cockrell v. Commissioner, 321 F.2d 504 (8th Cir. 1963).
19. 283 F.2d 491 (9th Cir. 1960) ; Wright v. Hartsell, 305 F.2d 221 (9th Cir. 1962).

221 (9th Cir. 1962).
20. Rev. Rul. 95, 1961-1 CuM. BULL. 749.
21. Huffaker, "Away Front Home" as a Tax Concept, N.Y.U. 22ND INST. ON FED. TAX.

869, 894 (1964).
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LABOR RELATIONS-ECONOMIC STRIKE-EMPLOYEE
STATUS OF STRIKERS AT CONCLUSION

OF STRIKE

The United States Supreme Court recently handed down a decision
which will likely have a far-reaching effect on an employer's duty to rein-
state an economic striker.'

Fleetwood Trailer Co. had curtailed production as a result of an eco-
nomic strike of approximately two weeks. When the strikers sought rein-
statement at the conclusion of the strike the employer refused them such
on the grounds that he had no work for them at that time. Approximately
two months later he hired six new employees for jobs which the six strikers
were qualified to fill. The National Labor Relations Board concluded that
the employer had committed an 8 (a) (1) and 8 (a) (3)2 violation of the
National Labor Relations Act 3 by his treating the strikers as applicants
without any employee status and therefore not giving them preference
over the new employees. 4 When the Board filed a petition for enforcement
of its order the Court of Appeals for the Ninth Circuit refused to enforce
it holding that the right of the strikers to reinstatement was to be de-
termined as of the date when they first applied for reinstatement and ex-
pired then if there were no jobs available at that time.5 The United States
Supreme Court reversed the court of appeals holding that where the em-
ployer intends to resume full production as soon as possible the strikers'
basic right to jobs does not depend upon the availability as of the moment
when job applications are filed, but the status of a striker as an employee
continues until he has obtained other "regular and substantially equiva-
lent employment." 6 In order to bring the Supreme Court's holding into
focus and consider its possible ramifications a review of the general history
of the right of economic strikers to reinstatement would be of benefit to
the reader.

SectiOn 77 and section 138 of the National Labor Relations Act guaran-
tees employees the right to strike, and section 2 (3) 9 preserves to strikers
their status as employees under the Act. Section 8 (a) (1) and section
8 (a) (3) 10 implements those guarantees by making it an unfair labor
practice for an employer to interfere with employees in the exercise of
their right to strike or to discourage their participation in such activity by
discrimination in employment. If an employer refuses to reinstate strikers

1. NLRB v. Fleetwood Trailer Co., 389 U.S. 375 (1967).
2. Labor Management Relations Act, 29 U.S.C. §158 (a) (1964).
3. Labor Management Relations Act, 29 U.S.C. §151 (1964).
4. The Fleetwood Trailer Co., 153 N.L.R.B. 425 (1965).
5. NLRB v. Fleetwood Trailer Co., 153 N.L.R.B. 425 (1965).
6. NLRB v. Fleetwood Trailer Co., 389 U.S. 375 (1967).
7. Labor Management Relations Act, 29 U.S.C. §157 (1964).
8. Labor Management Relations Act, 29 U.S.C. §163 (1964).
9. Labor Management Relations Act, 29 U.S.C. §152 (1964).

10. Labor Management Relations Act, 29 U.S.C. §158(a) (1964).
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at the end of an economic strike and subsequently hires new employee-
applicants he would be discriminating against the strikers and interfering
with their right to strike unless he could establsh that his conduct was
motivated by "legitimate and--substantial business justifications."" The
burden of proof is on the employer to show that his refusal to reinstate
the strikers was due to some "legitimate and substantial business justifica-
tion."12

One "legitimate and substantial business justification" would be where
the jobs which the strikers are seeking have been filled by permanent re-
placements during the strike. 13 The employer's intent at the time of the
hiring is a factor to be considered as to whether or not the replacements
are to be looked upon as being temporary or permanent. 14 After the
termination of the strike the employer does not have to discharge the
permanent replacements in order to make room for the strikers who de-
sire to be reinstated. 1" However, where the employer's policy was to pro-
vide a probationary period within which to determine whether a newly
hired employee was qualified for retention, any positions vacated by the
newly hired employees during the period should be filled by the strikers.16

Another justification for the employer's refusal to reinstate the eco-
nomic strikers occurs when their jobs have been permanently eliminated
or abolished for economic reasons. 17 However, in instances where tem-
porary measures are taken to meet a strike, e.g., a temporary rescheduling
of production, or performance of the work by other employees under a
makeshift arrangement, it is well settled that the strikers right to rein-
statement is not lost as it would be in the case of job abolition.' 8 But where
the employer permanently lost customers during the strike it was held that
the strikers' job had been abolished.1 9

11. NLRB v. Great Dane Trailers, Inc., 388 U.S. 26, 34 (1967).
12. NLRB v. Great Dane Trailers, Inc., 388 U.S. 26, 34 (1967); NLRB v. Plastilite Corp,

375 F.2d 343 (8th Cir. 1967) ; New Orleans Roosevelt Corp., 132 N.L.R.B. 248 (1961).
13. NLRB v. Mackay Radio & Telegraph Co., 304 U.S. 333, 345-346 (1938); NLRB v.

Plastilite Corp., 375 F.2d 343 (8th Cir. 1967); Philip Carey Mfg. Co. v. NLRB, 331
F.2d 720 (6th Cir. 1964); Sax v. NLRB, 171 F.2d 769, 771 (7th Cir. 948); The Office
Towel Supply Co., 97 N.L.R.B. 449, 466 (1951).

14. Fact that some of the replacements required training and lacked experience and some
did not remain permanently in respondent's employ does detract from employer's
intent at the time of hiring that the replacements became the permanent replace-
ments of the strikers. Hot Shoppes, Inc., 146 N.L.R.B. 802. 804 (1964).

15. NLRB v. Shenandoah-Dives Mining Co., 145 F.2d 542 (10th Cir. 1944); Wilson S.
Co. v. NLRB 124 F.2d 845, 848 (7th Cir. 941).

16. Kansas Milling Co., 97 N.L.R.B. 219, 220 (1951).
17. NLRB v. R. C. Can Co., 328 F.2d 974 (5th Cir. 1964) ; Crauffeur's Local No. 200 v

NLRB, 233 F.2d 233, 238 (7th Cir. 1956). An employer might anticipate a reduction
in business for an indefinite period because of general economic or other business
conditions and put a retrenchment plan into effect during a strike with the con-
sequent abolition of some jobs. Arthur H. Sumner, 109 N.L.R.B. 234, 235 (1954).

18. NLRB v. R. C. Can Co., 328 F.2d 974 (5th Cir. 1964); NLRB v. Marydale Products
Co., 311 F.2d 890, 891-92 (5th Cir. 1963); Firth Carpet Co. v. NLRB, 129 F.2d 633,
636 (2d Cir. 942); Philanz Oldsmobile, Inc., 137 N.L.R.B. 867, 871 (1962); Tyrrell
County Lumber Co., 101 N.L.R.B. 155, 161 (1952).

19. Chauffeur's Local No. 200 v. NLRB, 233 F.2d 233, 238 (7th Cir. 1956).
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Even when the employer can show some "legitimate and substantial
business justification" for not reinstating a striker, his conduct, neverthe-
less, might still be a violation of the Act if the effect on the employee's
right to strike is "inherently destructive" rather than "comparatively
slight."20 In light of the Act and its policy, the National Labor Relations
Board has the duty of striking the proper balance between the asserted
business justifications and the invasion of the employee's rights. 21

When the National Labor Relations Board has before it the question
of whether or not an economic striker has obtained other "regular and
substantially equivalent employment" there are many factors which have
to be taken into consideration. The Board does not have to confine its
attention strictly to working conditions, although primary importance
probably should be accorded to this element.2 2 Some other factors which
will have to be taken into consideration are: whether the striker has lost
valuable seniority rights;2 3 whether the subsequently acquired employment

is of a temporary or permanent nature24 or whether it necessitated the
employee's removal from familiar surroundings. 25 Furthermore, the em-
ployee's desires are to be accorded great weight in determining whether
he has acquired substantially equivalent employment.2 6

Upon a review of the cases it becomes evident that the Supreme Court's
holding was correct as applied to the factual situation in the principal
case.27 However, the troublesome point of the case is the Court's broad
statement that the striker retains his employee status until he has obtained
other "regular and substantially equivalent employment". 28 What are to
be the limits of this doctrine? Is it to extend the employer's duty ad
infinitum to seek out the strikers as he resumes full production? Or will
this be interpreted to cover only a reasonable period of time? And what
will be considered a reasonable period of time? This writer feels that this
broad statement will plague the Board and lower courts in the future and
require the Supreme Court to further expand on it in order to resolve
the conflicts that will surely develop.

GEORGE T. WILLIAMS

20. NLRB v. Great Dane Trailers. Inc., 388 U.S. 26, 33 (1967); NLRB v. Erie Resistor
Corp., 373 U.S. 221, 227-232 (1963).

21. NLRB v. Great Dane Trailers, Inc., 388 U.S. 26, 33-34 (1967).
22. Mooresville Cotton Mills v. NLRB, 110 F.2d 179, 181 (4th Cir. 1940).
23. Carlisle Lumber Co., 7 N.L.R.B. 333, 334 (1938).
24. Virginia Electric & Power Co., 20 N.L.R.B. 911. 931 (1940).
25. Boss Mfg. Co., 11 N.L.R.B. 432, 440 (1939).
26. Pulaski Veneer Corp., 10 N.L.R.B. 136, 147 (1938).
27. NLRB v. Fleetwood Trailer Co., 389 U.S. 375 (1967).
28. Id. at 47.
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MENTAL HOSPITALS--MANDATORY COMMITMENT
STATUTES-LIABILITY OF PARENTS

FOR PATIENT SON

John Treglown, age 19, was adjudged not guilty of murder by reason of
insanity at the time of the offense and was committed to Central State
Hospital as required by Wisconsin law.' The Department of Health and
Social Services brought an action against Treglown's parents to compel
them to pay the costs of maintenance of their son.2 The supreme court
reversed the county court's decision which held the parent's liable.3 The
main issue decided by the supreme court was the question of parental li-
ability for maintenance costs at Central State Hospital for a minor child
committed because of his acquittal based on insanity at the time of the
commission of an alleged crime.

Except for section 46.10 of the Wis. STAT. ANN., there is no basis in com-
mon law or statutory law for the action brought. Hence, the statute is in
derogation of the common law and must be strictly construed.4 According
to the statute, the patient must be in a curative or charitable institution
and the question becomes whether the hospital, in this particular case, falls
,nto that category.5 The supreme court held it did not, in this particular
situation, and used the nature and purpose of the confinement and the
method of release as justification for its decision.

It has been often held that the purpose of confinement where one is
acquitted by reason of insanity is two fold: " (1) to protect the public and
the subject, and (2) to afford a place and procedure to treat and, if possi-
ble, to rehabilitate the subject."8 The statute under which Treglown was
committed reflects this dual purpose and adds emphasis to protecting the
public by directing continued confinement beyond the full recovery of the

1. WIs. STAT. ANN. §957.11 (3) (1955). "If found not guilty because insane . the
defendant shall be committed to the Central State Hospital ... there to be detained
until discharged in accordance with law."

2. WVIS. STAT. ANN. §46.10 (2) (1955). " (2) Any . . . patient in any charitable or curative
institution of the state . . . in which the state is chargeable with all or a part of the
patient's maintenance . . . and in the case of a minor child the father or mother of
the patient, and their property and estates, . . . shall be liable for such patient's
maintenance not exceeding the actual per capita cost thereof . . . and the depart-
ment may bring action for the enforcement of such liability."

3. Treglown v. Dep't of Health and Social Serv., - Wis. -_, 156 N.W.2d 363 (1968).
4. In Re Guardianship of Sykora, 271 Wis. 455, 74 N.W.2d 164 (1956) ; Derouin v. State

Dep't of Pub. Welfare, 262 Wis. 559, 55 N.W.2d 871 (195-2).
5 In Re Guardianship of Dach, 272 Wis. 120, 74 N.W.2d 766 (1956). "Charities"

embrace all public and private institutions organized not only relative to the poor
and destitute but also other unfortunates, including those with physical and mental
disability. For purposes of statutes (WIs. STAT. ANN. §46.10 (1953) providing liability
for care of patients in any curative institution of state, "curative" refers to the type
of institution and not to the patient.

6. Collins v. Cameron. 377 F.2d 945 (D.C. Cir. 1967). Twenty-nine states have laws
requiring mandatory commitment following an acquittal by reason of insanity and
most of them follow this dual objective. See Civil Restraint, Mental Illness, and the
Right to Treatment, 77 YALE L. J. 87 (1967.).
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patient until it is reasonably sure that he will not have a recurrence of in-
sanity.7 The Wisconsin court found this went far beyond treating the sick
until well. State v. ShoffnerS recognized this factor when the court recom-
mended that juries should be instructed that the defendant if acquitted
by reason of insanity would not be allowed to go free, but would be held in
a hospital for the criminally insane until it was determined that he was
sane and would not have a recurrence of insanity resulting in a criminal
act.

The Wisconsin court reasoned that as Treglown was committed perhaps
more for confinement than for treatment, it could not be said that the
hospital was purely a curative and charitable institution. If Treglown had
been convicted, he would have gone to prison for confinement and rehabili-
tation, if possible, and his parents would not have been liable for his sup-
port. Instead, he was acquitted by reason of insanity, sent to the hospital
for confinement and rehabilitation, if possible, and his parents still should
not be held liable.

Members of the legal profession have expressed the opinion that the
situation in which mentally ill persons are confined warrants the legal
profession's insistence that involuntary commitment to a mental institu-
tion is by nature analogous to imprisonment0 The Supreme Court of Wis-
consin reasoned that the non-treatment factors and the public safety require-
ments for Treglown's release outweighed the treatment factors involved
and consequently ruled that his parents should not be liable for his main-
tenance.

If this case had arisen in Georgia, it is possible that a different decision
might have been reached. Georgia has a compulsory commitment statute
similar to Wisconsin's. 10 It states that if the jury returns a verdict of not
guilty by reason of insanity, the trial judge should retain jurisdiction of
the prisoner and order him confined in the State Hospital at Milledgeville
or any .state hospital where mental patients are kept, and to provide that
such person shall not be released from the hospital except upon compliance
with the terms and conditions under which other mental patients are dis-
charged."

7. WIs. STAT. ANN. §957.11 (4) (1955). "... [N]o person so committed shall be dis-
charged unless the court, in addition to finding him sane and mentally responsible,
also finds that he is not likely to have a recurrence of insanity or mental irresponsi-
bility as will result in acts which but for insanity or mental irresponsibility would
be crimes."

8. 31 Wis.2d 412, 143 N.W.2d 458 (1966).
9. Tao, Civil Commitment of the Mentally-ill in the District of Columbia, 15 How. L. J.

313 (1967). For the same opinion see Szasz, Insanity Plea and the Insanity Verdict,
40 TEMP. L. Q. 274 (1967). "If, however, an individual is pressed into the role of
mental patient against his will-for example, by being committed to a mental hos-
pital-then his social role most closely resembles that of the criminal sentenced to
imprisonment."

10. Wis. STAT. ANN. §957.11,(3) (1955).
11. GA. CODE ANN. §27-150 (1953 Rev.). See also Sanford v. State, 217 Ga. 825, 125

S.E.2d 478 (1962); Saye, Constitutional Law, 6 MMsRCER L. Rav. 32 (1954); Sikes,
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Georgia also has statutes calling for liability for charges for treatment and
care at state mental institutions. These statutes include the patient's own
liability and the liability of others for the cost of his care, 12 and are similar
to the Wisconsin statutes. 13 Georgia likewise gives its Department of Public
Health the authorization "[T]o maintain . . . any action at law or in equity

. . . which may be necessary to collect such sums." 14

This seems to be where the similarity ends. The Wisconsin court based
its decision on the theory-that the patient was committed for two reasons-
treatment and confinement for public safety. If the patient were examined
and found sane, he could still not be released unless it were also found
that he was not likely to have a recurrence of insanity which would result
in criminal acts.15 The court decided this non-treatment factor in the
patient's release was greater than the treatment factors, and held the parents
of the patient not liable for maintenance during his confinement.

In Georgia the release procedure for persons committed after being
found not guilty of an accused crime by reason of insanity is different from
Wisconsin's. As pointed out before the patient is released the same way
as any other committed inmate in a Georgia mental institution. The per-
tinent statute relating to release procedure in Georgia states that "[I]f the
superintendent finds upon examining such reports that the patient is no
longer mentally ill, he shall discharge the patient and notify immediately
the court of ordinary which ordered his involuntary hospitalization, and
the court shall thereupon enter its order, discharging such patient from
the provisions of this Ghapter."' 16 According to the procedure for discharge
in 'Georgia, the patient seems to be committed for treatment more than for
confinement, and going by the reasoning of the Wisconsin court, the parents
would therefore be liable for the patient's maintenance. Bailey v. State
seems to uphold this position by stating that:

A person confined to an asylum or a hospital for the insane, after
his acquittal on the ground of insanity, is not to be considered as
a criminal undergoing punishment; he is there solely to be cared
for, protected, and guarded so that he may not injure another or
himself, and he should be treated with such consideration and
allowed such privileges as are not clearly imcompatible with due
discipline and with the hope that he may ultimately recover.' 7

Because of the difference in the state laws it seems that Georgia would

Acquittal of Persons Accused of Crime by Reason of Insanity 1952 Law Enacted by
General Assembly, 16 GA. B. J. 344 (1953).

12. GA. CODE ANN. §§35-1104-1106 (1962 Rev.).
13. Wis, STAT. ANN. §46.10(2) (1957) (1962 Rev.).
14, GA. CODE ANN. §35-1110(a) (1958).
15. WIs, STAT. ANN. §957.11(4) (1963 Rev.).
16. GA. CODE ANN. §88-1613 (a) (1963 Rev.) . The reports referred to are from physicians

paid by the patient to examine him.
17. Bailey v. State, 210 Ga. 52, 55, 77 SE.2d 511, 513 (1953). See also Shea v. Gehan, 70

Ga. App. 229, 28 S.E.2d 181 (1943).
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reach a different conclusion than Wisconsin using the same reasoning.
However, it is entirely possible that the Georgia courts would not look at
the method of release of the patient to determine the purpose of his con-
finement and the liability of his parents for his maintenance. It is possible
that they would look at the method by which he was first committed. The
patient was committed by a criminal court and the action was brought by
the state. It was brought by the society against the individual. This is not
a case of a civil commitment by a court of ordinary to which the statute
for release refers. Hence, it may be possible for the Georgia court, in a
similar situation, to hold the parents not liable.

It is the opinion of this writer that a significant question such as is pre-
sented here should not be left to speculation and conjecture. Whether an
individual, after being found not guilty by reason of insanity and commit-
ted under a mandatory commitment statute, should be held liable for his
maintenance in the mental institution is a question for the legislature which
creates the law and not the courts which interpret it.

STEVE E. MOODY

REAL PROPERTY-BROKERS' COMMISSIONS-

DEFAULT BY BUYER

The majority of the jurisdictions in the United States hold that when a
real estate broker procures a customer who is accepted by the principal,
and a valid, binding, or enforceable contract is drawn between them, the
broker is entitled to his commission. This is true even though the customer
fails or refuses to comply with the contract unless there is a provision making
the commission conditional or contingent.' However, in the recent New
Jersey case of Ellsworth Dobbs, Inc. v. Johnson,2 the supreme court of that
state repudiated the majority position. The case involved an action by a
real estate broker to recover his commission. The purchaser, procured by
the broker, and the vendor entered into an enforceable contract of purchase
and sale, but the sale was never consummated due to the default of the
purchaser, who was financially unable to perform. In deciding that the
broker could not recover from the vendor, the court overruled a long line
of New Jersey cases holding the majority position and adopted instead
the following rule: "When a broker is engaged by an owner of property
to find a purchaser for it, the broker earns his commission when (a) he

1. Kopf v. Milam, 60 Cal.2d 600, 387 P.2d 390, 35 Cal. Rptr. 614 (1963); Nickelsen v.
Morehead, 238 Iowa 970, 29 N.W.2d 195 (1947.); Story v. Gibbs, 309 S.W.2d 334 (Ky.
1958); Chamberlain v. Amick, 210 S.W.2d 528 (Mo. App. 1948); Retterer v. Bender,
106 Ohio App. 369, 154 N.E.2d 827 (1958) ; Kruger v. Wesner, 274 Wis. 40, 79 N.W.2d
354 (1956); Annot., 74 A.L.R.2d 437 (1960); 12 AM. JuR.2d Brokers §§204, 206
(1964) ; 12 C.JS. Brokers §95(b) (1938).

2. 50 N.J. 528, 236 A.2d 843 (1967).
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