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deemed legitimate, provided the husband . . . was endowed with
generating potency.8

Justice Lumpkin illustrated the ridiculous lengths to which the presump-
tion of legitimacy could be -carried by giving an example similar to the
factual situation in the case here under discussion:

For instance-suppose that an adulterous connexion was shown
to have existed between the wife and a Negro, at or about the
time when the child should have been begotten, and the color and
other physiological developments of the offspring, demonstrated
its African paternity, might not it be bastardized?9

In the opinion of this writer the Georgia Court in 1852 demonstrated
more wisdom than the California Court did in the case at hand. It is hard
for the author to believe that there should be any presumption of law,
certainly of the type here in question, that cannot be overcome by clear
and convincing evidence.

One can only imagine what Justice Lumpkin's comment would be if he
were alive today-

It is hard to believe, at the middle of the twentieth century ....
H. NORWOOD PEARCE

EVIDENCE-IMPLIED AGENCY-CIRCUMSTANTIAL
EVIDENCE SUFFICIENT TO SEND TO JURY

The plaintiff, a passenger, brought an action for injuries sustained in an
automobile collision against a corporation which engaged in the rental
cf automobiles. The car was rented from a local Hertz-Rent-A-Car station
in Nassau. The collision, which seriously injured the plaintiff, occurred
during the course of the car rental; the rental agency did not have suf-
ficient insurance to cover the damages sustained in the collision. The Hertz
Corporation had long held itself out by advertisement that it offered a
rental service worldwide, and that this service included the highest standard
of insurance coverage.

After the injuries occurred, the plaintiff discovered that the Hertz
Corporation doing business in Nassau was not the same corporation as the
one doing business in the continental United States. Hertz service outside
the United States is provided by Hertz American Express International,
Ltd., a subsidiary jointly owned by the Hertz Corporation (51%) and
by the American Express Company, Inc. (49%). The question presented
in Crowe v. Hertz Corporation1 was whether or not the Nassau company

8. Id. at 159.
9. Id. at 161.
1. 283 F.2d 681 (5th Cir. 1967).
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was the agent of the Hertz Corporation. The trial court ruled that the
company in Nassau was at no time an agent or representative of the Hertz
Corporation.2 The plaintiff appealed and the United States Court of Ap-
peals for the Fifth Circuit reversed and remanded the case.3

The general rule which previously prevailed was that circumstantial evi-
dence cannot be used to prove a fact which is inconsistent with the positive
and uncontradicted testimony of unimpeached witnesses that no such fact
existed.4 In refusing to folow this rule, the court of appeals declared:

[T]he existence vel non of 'agency,' or 'representative,' a status or relation-
ship depending upon all the facts and circumstances, is not such physical
or historical fact of the kind contemplated within the rule." 5

In 1967 this same court of appeals in Planter's Mfg. Co. v. Protection
Mut. Ins. Co. also ruled on the question of the admissibility of evidence
and the same decision as in the instant case was reached.6 The court in
the principal case said that the reason for overturning the previous rule
was that "if it were possible for a witness to directly, without contradiction,
and without impeachment, testify flatly that he was not an agent or rep-
resentative of another so that no circumstances, however strong, and no
facts relating to the conduct of the parties or anything else could be
permitted to overcome such conclusionary testimony, a large function of
the fact finder's role in the decisional process would be eliminated." 7

The court of appeals found that an implied agency could be proved
from facts similar to the ones in the principal case if the conduct of the
parties was such that they actually placed themselves in a position which
required the relationship to be inferred by the courts.8 This is going to
great lengths to allow the jury to decide whether the conduct of the parties
was such to indicate an implied agency even if in fact there was no overt
agency relationship.

Georgia courts have ruled that an implied agency may be found, but
hold that there must be evidence from which an agency could be inferred.9

This means that the Georgia courts under facts similar to those in the
principal case would not find implied agency, because there has to be
some evidence that an agency might be present before the court would
send the question to the jury.

It was also found by the court of appeals that an agency by estoppel
could be proved from facts similar to the ones in the principal case. The
doctrine of agency by estoppel has been applied in Georgia for many

2. Id. at 686.
3. Crowe v. Hertz Corp., 382 F.2d 681 (5th Cir. 1967).
4. Wood v. Keen, 207 Ga. 317, 61 S.E.2d 418 (1950).
5. 380 F.2d 869 (5th Cir. 1967).
6. Crowe v. Hertz Corp., 382 F.2d 681, 687 (5th Cir. 1967).
7. Crowe v. Hertz Corp. 382 F.2d 681, 687-88 (5th Cir. 1967).
8. Griffin v. Russell, 144 Ga. 275, 87 S.E. 10 (1915).
9. Piedmont Operating Co. v. Cummings, 40 Ga. App. 397, 149 S.E. 814 (1929).
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years. 10 The rule followed for allowing agency by estoppel is as follows:

"[W]here misrepresentations are made to the public at large with the
intention of influencing any member of the public, then anyone injured
through proper reliance thereon may secure redress."" This rule has also
only been allowed where evidence tending to infer an agency existed.12

The ruling by the court of appeals that a question may be submitted to
the jury for determination even though there are facts which are consistent
with the "direct, uncontradicted and unimpeached testimony" that a fact
does not exist will do much to aid the proving of both implied agency
and agency by estoppel, in that juries will now be given the opportunity to
determine whether the total facts of the case demand conclusions contrary
to the "fact." This opportunity they previously did not possess.

JOHN H. MOORE

FEDERAL INCOME TAX-COMMUTING EXPENSES

Plaintiff instituted an action for the recovery of federal income taxes
he paid after a deficiency assessment by the defendant, contending that the
expenses of traveling between his "home" and job sites were business ex-
penses. The taxpayer asserted that since the duration of his employment
was temporary, his deduction for these expenses should have been allowed.
The court allowed the business expense deduction for the cost of driving
to the job that lasted for five weeks. The job was temporary and it would
have been unreasonable to expect the taxpayer to move to the site for
such a short period. The deduction for the cost of driving to the second
job, which lasted for two years, was denied as this was not temporary
employment. It seemed highly probable to the court that the taxpayer
had some knowledge his work would continue over such period of time.

The court also refused to extend the "overnight" rule to this situation.1

The problem presented is another link in the long chain of cases at-

tempting to avoid the specific denials of deductions for personal2 and for

commuting3 expenses. This area is further complicated by some courts'

erroneous reading of Commissioner v. Flowers4 as holding that an em-

ployee is not engaged in a trade or business. The authority is to the

10. Falsom v. Miller, 102 Ga. App. 232, 116 S.E.2d 1 (1960); Bacon v. Dannenberg Co.,
24 Ga. App. 540, 101 S.E. 699 (1919); Fitzgerald Cotton Oil Co. v. Farmers Supply
Co., 3 Ga. App. 212, 59 S.E. 713 (1907).

11. Hines v. Wilson, 164 Ga. 888. 139 S.E. 802 (1927). See also Comment, 69 W. VA. L.
REV. 186 (1967) for an excellent discussion of agency by estoppel in modern times.

12. Higgins v. D & F Elec. Co., 110, Ga. App. 70, 140 S.E.2d 99 (1964); Davis v. Citi-
zens-Floyd Bank and Trust Co., 37 Ga. App. 275, 139 S.E. 826 (1927).

1. Berhow v. United States, 21 Am. Fed. Tax R.2d 782 (3968).
2. INT. REV. CoDE of 1954, §262.
3. Treas. Reg. §§1.62-1 (g) (1965), 1.162-2(e) (1960) ; Steinhort v. Commissioner, 335

F.2d 496 (5th Cir. 1964).
4. 326 U.S. 465 (1946).

1968]


