
MERCER LAW REVIEW

CONSTITUTIONAL LAW-INCONSISTENCY OF THE
CAPTION AND BODY OF AN ACT-RIGHT OF

MAYOR TO SUCCEED HIMSELF

The Charter of the City of Macon, Georgia, prior to March 17, 1967,
prohibited the mayor from succeeding himself "until there shall have been
an intervening lapse of four years."' On that date, the General Assembly
of Georgia enacted legislation which purported to allow future mayors to
succeed themselves for one term. The act, however, specifically denied this
privilege to the incumbent mayor, B. F. Merritt, Jr.2 Merritt contested the
act claiming that it was unconstitutional on the ground that the body
contained different material from the caption or title. Defendants in the
action claimed that if this were so, Merritt would still be barred from
running since the whole act would fall, and the second-term-prohibition of
the old law would consequently be revived.

The Supreme Court of Georgia ruled that the portion of the act dealing
with Merritt was unconstitutional, but that when this section was deleted,
the rest of the act could be seen as being in accordance with the purpose
and legislative intent expressed in the title of the act and was therefore
valid. Chief Justice Duckworth, the only dissenter, stated that he believed
the caption and body of the act did not contradict each other and if they
did, he as a judge, would be unable to tell just what the legislature would
have intended had it known part of the act would be stricken. He further
stated that the language of the act shows the legislature did not intend any
part of the act to stand if the Merritt portion were deleted.3

The law on this subject is fairly well-established. The Georgia Consti-
tution prohibits any law from being passed which "contains matter dif-
ferent from what is expressed in the title thereof,"4 and the Georgia
Supreme Court has repeatedly declared statutes void which would have done
this.5 However, the crux of the problem lies in the subjective question of
how specific the title of the act must be to include all the particulars of
the body. In Prothro v. Orr the court stated almost cynically that the legis-
lature passed many bills by title only, and that the constitutional require-
ment was necessary to protect its members from fraud. 6 On the other
hand, the title of an act must be basically of lesser content than the body
since it otherwise would be no more than a restatement of the body of the

1. Ga. Laws 1953 (Nov.-Dec. Sess.), pp. 2983, 2985.
2. Ga. Laws 1967, p. 2180.
S. Griffith v. Merritt, 223 Ga. 562, 157 S.E.2d 23 (1967). Merritt subsequently won the

Democratic nomination over Edgar H. Wilson but lost in the general election to
Ronnie Thompson.

4. GA. CONsT. art. 3, §7, para. 8 (1945); GA. CoDE ANN. §2-1908 (1948 Rev.).
5. See Adams v. City of Cornelia, 206 Ga. 687, 58 S.E.2d 398 (1950); Bray v. City of

East Point, 203 Ga. 315, 46 S.E.2d 257 (1948); Prothro v. Orr, 12 Ga. 36 (1852).
6. 12 Ga. 36, 43 (1852). See also Bray v. City of East Point, 203 Ga. 315, 46 S.E.2d

257 (194a).
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statute. The Supreme Court of Georgia has examined this proposition and
stated in 1884 that when an act had only a single purpose shown in its
title, the elaborate and minute detail of the body would not render the
title and body contradictory.7 The court also has allowed the inclusion
of the words, "and for other purposes" in the title of other acts to enable
a presumably general title clause to cover a very specific body.8 In the
1937 case of Cady v. Jardine,9 the court stated that the provisions of the
body merely had to be within the general subject matter of the title and
"for other purposes" was an adequate expression through which such pro-
visions could be authenticated. In 1948 the court held that the title of a
local act need not be specific.1° Moreover, in 1962, the court held that the
general object of the law is all that need be indicated in the title or caption
of the act, and the titlk no longer had to be a synopsis of the body.1' This
was followed in 1966 by the Court's holding that the caption or title of
an act need only be broad enough to protect people against covert or
surprise legislation.1 2

Presumably then, by 1966, the court had completely changed its views
on the nature and significance of the title and its purpose as set out in
the Prothro case.13 It had even alluded that it was the people who were
to be protected rather than merely the members of the legislature.' 4

In reference to the principal case it would appear from the above cases
that only the general subject matter of the act would have been required
in the title in order for it to be kept intact. Thus, an argument could be
made that the phrase, "to provide that the mayor shall be eligible to suc-
ceed himself for one term,"' 5 also includes and allows for any relevant
material as to how this will be done, and that if it be done so as to allow
the incumbent mayor to suceed himself or not is immaterial.'8

In the interesting case of Richardson v. Mayor and Council of Macon,'7

the statute involved was also an amendment of the Macon City Charter.
The caption of the act recited that the statute was "An act to amend the
charter of the City of Macon so as to . . . appropriate certain fixed sums
of money for the support of a night school . . . and for other purposes."
The body of the act among other things provided for the sentencing of
violators of city ordinances. The court stated in upholding the statute,

7. Brown v. State, 73 Ga. 38 (1884).
8. Black v. Cohen, 52 Ga. 621 (1874); Martin v. Broach. 6 Ga. 21, 50 Am. Dec. 306

(1849). See also Wright v. Fulton County, 169 Ga. 354, 150 S.E. 262 (1929).
9. 185 Ga. 9, 193 S.E. 869 (1937).

10. Bray v. City of East Point, 203 Ga. 315, 46 S.E.2d 257 (1948).
11. Eubanks v. State, 217 Ga. 588, 124 S.E.2d 269 (1962).
12 .State v. Resolute Ins. Co., 221 Ga. 815, 147 S.E.2d 433 (1966).
13. Prothro v. Orr, 12 Ga. 36 (1852).
14. State v. Resolute Ins. Co., 221 Ga. 815, 147 S.E.2d 433 (1966).
15. See title of Ga. Laws 1967, p. 2180.
16. Querie: Since the title in question did include the words "and for other purposes,"

what is the effect now of such a phrase?
17. 132 Ga. 122, 63 S.E. 790 (1909).
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that the "and for other purposes" portion of the caption was employed
to showe an intention of the legislature to enact any legislation appropriate
as an amendment to the charter of Macon. The court further said that
"the fact that some matters of amendment were more specifically referred
to in the caption did not serve to restrict the contemplated legislation
to those matters of amendment particularly specified.

If it is conceded that the section of the act dealing with the prohibition
is unconstitutional, it appears to be mere speculation as to the intent of
the legislature in either striking the whole act or leaving the rest.18 This
writer believes that the two sections are inseparable and therefore incap-
able of being severed from each other.19

Perhaps other arguments for plaintiff-Merritt would have been upon
the grounds of violation of the fourteenth amendment of the United States
Constitution 20 or upon grounds such as the arbitrary direction of a statute
against a single person. 21 However, these are not within the scope of this
casenote.

Gus H. SMALL, JR.

CONSTITUTIONAL LAW-PRISONER'S RIGHTS-
PRISON RULES PERTAINING TO RECEIVING

LEGAL ASSISTANCE

Four inmates in the Atlanta Penitentiary brought an action, White v.
Blackwell,' in the United States District Court for the Northern District
of Georgia, Atlanta Division, to have certain penitentiary rules declared
invalid. The rules in question were promulgated by the penitentiary
warden, defendant Blackwell. The rules state: 2 All prisoners must do their
own legal work; no inmate may give to or receive assistance from any
other inmate in this work; all legal documents found on an inmate not
pertaining to his case wll be confiscated and destroyed; and failure to uphold
these rules may result in solitary confinement or loss of extra earned good
time. Three of the four plaintiffs claim that their convictions under these
rules were illegal. They claim the right to receive assistance from the
fourth plaintiff in preparing petitions to the court and not to have their
legal documents confiscated when they received such aid. There was no
evidence that the inmates whose documents were taken were given a hear-

18. See Chief Justice Duckworth's dissent in Griffith v. Merritt, 223 Ga. 562, 157 S.E.2d
(1967).

19. See Hancock v. State, 114 Ga. 439, 40 SE. 317 (1901) : Whittendale v. Dixon & Bro.,
70 Ga. 721 (1883); Prothro v. Orr, 12 Ga. 36 (1852).

20. This was in fact argued, but was not discussed by the court in the principal case.
21. GA. CONST. art. 1, §4, para. 1 (1945); GA. CODE ANN. §2-401 (1948 Rev.).
1 277 F. Supp. 211 (N.D. Ga. 1967).
2. Id. at 213.
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