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The main thrust of collective bargaining in the public sector is to create
a right in public employees to present their demands to the public em-
ployer.1 These demands are not restricted to money matters. 2 Other mat-
ters are peculiar and unique to different groups of employees.3 Clerical
employees are concerned about whether they should be required to type
and file or just type. Firemen are concerned with such matters as duties
performed between fires and shift requirements, Since different duties
give rise to different complaints, it is necessary to group employees for
collective bargaining purposes into similar interest groups in order to
implement the main thrust of collective bargaining. These groups are
called appropriate units.4

Because the collective bargaining relationship in the public sector is
relatively new,5 and little is known of how best to select an appropriate
unit,6 it is the purpose of this article to discuss in a general manner the
concept of the appropriate unit in the private sector as it applies to the
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Wayne State University, 1965; Special graduate Law Student, University of Michigan,
1965-66.

1. For example, this right has been created by statute in the following jurisdictions:
Conn. Pub. Acts 1965 No. 159; 55 Del. Laws 1965, ch. 126; ILL. REV. STAT. ch. 24V
§386-3 (Supp. 1967); ME. REV. STAT. ANN. §26-983 (Supp. 1967); Mass. Acts 1965,
ch. 763; MAss. ANN. LAWS ch. 161A,§19 (1964); Mich. Pub. Acts 1965 No. 379;
Mont. Laws 1967 H.B. 100, Sec. 3 (4); R. I. GEN. LAWS §§28-9.1-1 to 28-9.1-14
(1961.); R. I. GEN. LAWS §§28-9.2-1 to 28-9.2-14 (1963); R. I. GEN. LAWS §§28-9.4-3
(1967); Wash. Laws 1967, H.B. 483; Wyo. Laws 1965, ch. 197, 1-9.

2. This may best be illustrated by a consideration of longevity pay and retirement
benefits for police officers which are also subjects considered at the bargaining
table. Detroit News, Dec. 18, 1966, at 14 B, col. 1.

3. For example, see note 2 supra, for a statement of some subjects about which police are
interested. Grievance procedures, application of seniority rights, scheduling vaca-
tions and other time off are a few subjects which interest public employees in
general at the bargaining table. Wss. STAT. ANN., §111.91 (1965).

4. To date, 12 states have made statutory provisions regarding the subject of selecting
an appropriate unit: Calif. Stats. 1959, ch. 519; Conn. Pub. Acts, 1965 No. 159;
Conn. Pub. Acts, 1965 No. 298; 55 Del. Laws 1965, ch. 126; Mass. Acts, 1965 ch. 763,
§1; MAsS. ANN. LAWS §178D (1966); MASS. ANN. LAWS ch. 161A, §§1-19 (1964);
Mich. Pub. Acts 1965 No. 379; MINN. STAT. ANN. §179.51 (1965); R. S. Mo. §105.530
(1967); Mont. Laws H.B. 100, §6 (1); ORE. REV. STAT. §662.010 (1965); R. I. GEN.

LAWS, §28-9.4-4 (1967.); Wash. Laws 1967, H.B. 483, §6; Wisc. STAT. ANN., §111.701
(1965).

5. Perhaps the most significant grant of rights was created as late as 1954 for the
first time with the issuance by the Mayor of New York City of Interim Executive
Order No. 49.

6. Since this relationship is so new, those officials that are elected on the municipal
levels of government, who are in many cases merchants, know little or nothing
of collective bargaining. Public employees know even less because for many years
their relationship with their employer was governed by the spoils system or civil
service laws exclusivelv.
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public sector, and then to discuss the many decisions that have been
handed down based on this concept implementing the statutory require-
ments that an appropriate unit be selected, and finally from the foregoing,
set out the present standard that has evolved in the public sector. While
other aspects of this relationship have received considerable attention of
late,7 this area of the collective bargaining relationship in the public
sector has received little or no review.8 This is peculiar since the very basis
of the relationship is to get at the heart of dissatisfaction within each
special interest group.

How THE QUESTION ARISES

As a general matter, the question of what grouping constitutes the
appropriate unit arises when a group of employees seek to gain recognition
as the exclusive representative of all the employees within the group. An
example of this is the fire department, in which two groups petition to
gain recognition as the exclusive representative of all employees within
the mechanics' division of the fire department. Before an election can
be held, the two petitioning groups and the government must decide by
consent who is to be the exclusive representative of the employees.9 If these
parties fail to agree, perhaps a third party from the outside could make
this determination on an advisory basis which the parties could accept.10

As a final resort, in those areas having public employee collective bar-
gaining statutes, a board or commission could make a final and binding
independent determination on what unit is an appropriate unit.1 After
this matter is settled, an election is held, and the winner is certified as
the representative of the employees in an appropriate unit.1 2 Before the
selection of an appropriate unit can be challenged, since it is not a final
order 13 from which an appeal can be taken, it is necessary to file an un-

7. For example, Sullivan, How Can The Problem Of The Public Employee Strike Be
Resolved? 19 OKLA. L. REV. 365 (1966); Sullivan, Binding Arbitration In Public
Employment, 36 CINN. L. REV. 666 (1967).

8. The following includes some materials that are available on this subject: Federal
Employee Unit Arbitration, Labor-Management Services Administration, U.S. De-
partment of Labor (1964) ; Doherty, Determination of Bargaining Units and Election
Procedures In Public School Teacher Representation Election, 19 IND. & LAB. REL.
REV. 573 (1966); D. Schmidt, H. Parker & B. Repas. THE SCHOOL OF LABOR AND IN-
DUSTRIAL RELATIONS, A GUIDE To COLLECTVE NEGOTIATIONS IN EDUCATION, 26-44
(Mich. State Univ. 1967,); R. DOHERTY k W. OBFRr, Teachers, School Boards and
Collective Bargaining, A Changing of The Guard 61-74 (N.Y. State School of In-
dustrial And Labor Relations 1967); M. Moskow, Teachers And Unions 139-166
(Univ. of Pa. Wharton School Of Finance and Commerce, Industrial Research
Unit 1966).

9. For example, the parties may do this in Wisconsin. Wis. STAT. ANN. §111.83(2)
(1965).

10. For example, this may be done under Exec. Order No. 10,988, 3 C.F.R. §i1 (1962).
11. An example of this method may be found in Rhode Island. R.I. GEN. LAws §28-9.41-4

(1967).
12. Id.
13. Leedom v. Kyne, 358 U.S. 184 (1958).
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fair labor practice charge based on the election or an outgrowth of it. 14

The board or the court will then have jurisdiction to consider the de-
termination of the appropriate unit in regard to its legality. 15 This is a
roundabout way of reviewing the appropriate unit selection procedure
and at best in many cases precludes review.' 6

CONSIDERATIONS IN DETERMINING A BARGAINING UNIT

In spite of the fact that there -are very significant differences between
public and private employment in the selection of the appropriate unit,
these differences seem to have minor significance. For example, the fact
that public employees cannot legally strike and private sector employees
can has no relevance to the standards used to determine an appropriate
unit.'7 This is also true regarding the fact that in the private sector the
profit motive is the chief goal, whereas in the public sector, it is public
service. Thus, only recently, in Town of Windsor v. Windsor Police Dep't
Employees Ass'n,1  the Connecticut Supreme Court stated: "Judicial inter-
pretations frequently accorded the National Labor Relations Act is of
great assistance and persuasive force in interpretation of the Connecticut
Labor Relations Act closely patterned thereafter." This position has also
been taken by the Michigan Labor Mediation Board.' 9 Since this is true,
the 33 years of experience that the National Labor Relations Board20 has
accumulated in this area of the law is open for use by the public sector.

In the private sector, the following factors have generally been used as
a basis for the determination of an appropriate unit: history of the unit,2 '

14. Id.
15. Id.
16. This is true since the union which attempted to have a unit more agreeable for

its purposes determined may be unsuccessful in this attempt, and so not have
enough supporters to make it possible for it to get on the ballot in an election that
determines who will be the representative of the unit. Since the determination
is nbt a final order that can be appealed from, it is precluded from review, and
since the union has not taken part in the election, it would appear that the
union would not be in a position after the election to challenge the vote through
the filing of an unfair labor practice charge.

17. CAL. LABOR CODE §§1961-1963 (West Supp. 1966); Conn. Pub. Acts 1965, No. 159;
Con. Pub. Acts 1965, No. 298; F.S.A. §839.221 (1965); GA. CODE ANN. §§89-1301
to -04 (1962 Rev.): HAWAII REV. LAWS 1955, §§5-7 to 5-12 (1964); ME. REV. STAT.
ANN. tit. 26 ch. 10 (Supp. 1967); MAss. ANN. LAWS §178D (1962); Mich. Pub. Acts
1965, No. 379; MINN. STAT. ANN. §179.35 (1947); MINN. STAT. ANN. §179.51 (1965);
NEB. REV. STAT. 1960 §48-816; N.Y. Laws 1967, Senate Bill 4639; PAGE'S OHIO GEN.
CODE §4117 (1965): PURDON'S PA. STA'r. ANN. tit. 43 §215.5 (1964): R.I. GEN.
LAWS §28-9.4-16 (1967); VERNON'S Tx. Cv. STAT. ANN., Art. 5154C (1947.); VA.
CODE ANN. §§49-65 to 40-67 (1950); WIS. SrAT. ANN. §66.94(29) (1965).

18. - Conn. __, 227 A.2d 65 (1967).
19. In Re School Dist. of E. Detroit, and E. Detroit Fed'n of Teachers and E. Detroit

Ed. Ass'n, M. L.M.B. Case No. R-65 1-49, 1966 State of Mich. Labor Opin. 60 (Jan.
25, 1966).

20. The original Wagner Act being enacted in 1935, 49 Stat. 449 (1935).
21. Knoxville News-Sentinel Co., 138 N.L.R.B. 782 (1962); Moore-McCormack Lines,

Inc., 139 N.L.R.B. 796 (1962).

[Vol. 19
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employees' interest,22 employees' mobility,23 the existence of a limited
number of employees, 24 degree to which organized 25 and craft units. 26

Perhaps the most significant factor is the history of the unit 27 where
it has been customary for the parties to bargain in good faith for many

years. The principal purpose of the collective bargaining relationship is. to
provide the employees with the optimum type of representation in order
for their grievances to be made clearly known. If, over a lengthy period
of time, this effect has been achieved, then, of course, the unit should
remain the same. Unfortunately, in the public sector, the collective bar-
gaining relationship is comparatively new, and hence this factor is all
but nullified, excepting perhaps in the public-owned transit departments28

of the State of Wisconsin 29 and the City of New York.30

Another crucial consideration is the interests of the employees. 3' What
the employees want is perhaps what they should have for an appropriate
unit. A significant limitation on this consideration is that each unit is set
upon a case-by-case basis, and after a long period provides no standard
to which the parties seeking to set up an appropriate unit can look for
guidance. In the public sector, the stability that comes from a workable
standard should be sought first because stable continuity in government
relations is always a prerequisite to orderly democratic government. 32 The
same reasoning would seem to apply to "Globe"3 3 type election. 34

The employee's mobility to move from one job to another,3 5 which indi-

cates a regular change pattern, makes it difficult for any small unit to
exist since a group does not remain long enough together to establish
identifiable interests. This causes a unit to be established on a large enough
basis to include all of the jobs to which employees move. As a matter of
practice in the public sector, this factor carries no great significance since
most employees such as the police and firemen stay within fairly definable
groups.

In a situation where there are few employees working for an employer,

22. D. V. Displays Corp., 134 N.L.R.B. 568 (1961).
23. Berea Publishing Co., 140 N.L.R.B. 516 (1963).
24. Warren Paper Products Co., 93 N.L.R.B. 1187 (1951).
25. N.L.R.B. v. Quaker City Life Ins. Co., 319 F.2d 690 (4th Cir. 1963).
26. American Potash & Chemical Corp., 107 N.L.R.B. 1418, 1423-24 (1954). This article

was written prior to the decision in Mallinckrodt Chemical Works, 1967 C.C.H.
N.L.R.B. 20,981.

27. Cases cited. Note 21 supra.
28. For example, the Illinois Metropolitan Transit Authority Act, ILL. STAT. REV.,

§1112/3, 328a (1945).
29. WIs. STAT. ANN. §111.70 (1962).
30. See note 5 . upra.
31. D. V. Displays Corp.. 134 N.L.R.B. 568 (1951).
32. Sullivan, How Can the Pioblem of the Public Employee Strike Be Resolved?. 19

OKLA. L. REV. 365 (1965).
33. Globe Mach. and Stamping Co., 3 N.L.R.B. 294 (1937).
34. Where a unit has been established and then a craft group within the unit seeks

to severe itself from the larger unit.
35. Berea Publishing Co., 140 N.L.R.B. 516 (1963).
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those employees that traditionally would not be included within a unit
with other employees that perform different jobs are included in such
units.3 6 In the public sector, this has occurred quite frequently in the
state of Michigan.3 7 Many cities in which strong private sector unions
have existed for years have organized all the public employees that wanted
to belong to a union, if the city government had few employees. As a
result, one union represents all unionized city employees in collective bar-
gaining negotiations with the city. This has not always resulted in one
unit being determined as appropriate for collective bargaining purposes,
but it has limited the number of units and permitted unions with non-
public unit backgrounds to represent the public employees. Of course, this
consideration is one that cannot be avoided in the public sector if only one
unit is available to the few city employees. 38

Prior to the 1947 amendment to the Wagner Act, the National Labor
Relations Board frequently used the extent of organization factor 39 as the
sole basis for determining whether a unit was appropriate for collective
bargaining purposes. If a union, organized only in one plant, petitioned
the board to find that the plant unit was appropriate for bargaining,
the board would grant the petition even if another plant doing identical
work were not included in the unit. The Board would grant the petition
despite the fact that if an election were held on a two-plant basis, the
union would be rejected, although the union would be accepted in a one-
plant election. When the Wagner Act was amended in 1947, the Board
was precluded from using this consideration as the sole basis for determin-
ing what was an appropriate unit. Sec. 9 (c) (5) of the Act,40 which pro-
vides that the extent to which employees have organized is not to be a
controlling factor in the fixing of the bargaining unit, is derived from
the House Bill on the 1947 Act. Its purpose is explained in the House
Committee Report.

Section 9 (f) (3) strikes at a practice of the board of setting up as units
appropriate for bargaining whatever group or groups the petitioning union
has organized at the time. Sometimes the board pretends to find reasons
other than the extent to which the employees have organized as grounds
for holding such units to be appropriate. While the board may take into

36. Warren Paper Products Co.. 93 N.L.R.B. 1187 (1951).
37. Unpublished analysis of 150 collective bargaining agreements made by the Michigan

Municipal League in Ann Arbor, Michigan in December of 1967. The analysis
indicates that in many small Michigan municipalities, there has been only one
union representing private sector employees, and when the public employees in
those municipalities gained the right to organize and join unions for purposes of
collective bargaining, they had only this one union to deal with and so have
selected it. For example, if the union was industrial in nature, it of course could not
comprehend the needs of the professional attorneys in the municipality attorney's
office. Small numbers of employees cause this difficulty. See also note 24 supra.

38. Id.
39. Garden State Hosery Co., 74 N.L.R.B. 318 (1947); United Aircraft Corp., 59

N.L.R.B. 606 (1944); Globe Brick Co. 65 N.L.R.B. 527 (1946).
40. 61 Stat. 152 (1947) , 29 U.S.C. §159 (c) (5) (1965).

[V7ol. 19
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consideration the extent to which employees have organized, this evidence
should have little weight, and, as section 9 (f) (3) provides, is not to be
controlling. If, for example, a group votes itself out of a unit under section
9 (f) (2), it does not necessarily constitute a separate unit that is appro-
priate for the purposes of collective bargaining.

The Act still leaves the new Board wide discretion in setting up bargain-
ing units. 41

As a general rule, while this factor was used and found ineffective in
promoting the best interests of the parties in negotiations in the private
sector, this has not been the case in the public sector. For example, in Ann
Arbor, Michigan, this was the sole factor used in establishing collective
bargaining units. 42 When the union petitioned for recognition, the city
and the union decided that units would be established on a departmental
level in those departments that had a substantial number of union em-
ployees presently authorizing dues checkoff with the city treasurer. This
relationship has been in existence for two years, and only five grievances
have been filed to date. 43 In this situation, collective bargaining has been
a successful reality, so apparently there is reason to believe that the private
sector experience will not carry over to the public sector.

In the governmental service, there are many semi-skilled and maintenance
employees. In addition, however, there is almost always a smaller group
of highly skilled workers who are known as craftsman. 44 The craftsman's
wages, hours and working conditions are different from those of other em-
ployees. For this reason, craftsmen have been allowed to sever their ties
with a unit composed of craft employees and non-craft employees. 45 In the
private sector, this is done by the "Globe" election,46 anly is limited only in
certain basic industries where the jobs are so integrated that a unit larger
than a craft is thought to be more appropriate to fulfill the demands of
collective bargaining._4  There appears to be no fundamental reason why
craft severance or craft units should not be found to be appropriate as
fully in the public sector as they have been in the private sector. One sig-
nificant consideration though is that this fragments the units which a
governmental body must bargain with, and could cause an unreasonable
burden administratively. In a large governmental body, perhaps this would
not be fatal, but in a smaller one, where budgetary allocations are crucial,

41. H. Rep. 245, 80th Cong., 1st Sess. 37, 38 (1947).
42. In a personal interview with this writer, the Director of Personnel for the City of

Ann Arbor stated on November 29, 1967, that this was a basis upon which the city
and union set up the appopriate bargaining units for the city's employees.

43. This fact was also disclosed to this writer by the Director of Personnel for the City
of Ann Arbor on November 29, 1967.

44. See note 26 supra.
45. National Tube Co.. 76 N.L.R.B. 1199 (194S). Cf. 173 Government Employee Rela-

tions Reports A-1 (Jan. 2, 1967).
46. Globe Mach. and Stamping Co., 3 N.L.R.B. 294 (1937).
47. American Potash & Chem. Corp., 107 N.L.R.B. 1418 (1954). cf. 173 Government

Employee Relations Reports A-1 (Jan. 2, 1967).
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it could be. In this type of situation, however, one union representing all
unionized employees in one unit in the governmental body with which
it bargains, could circumvent such an occurrence.

Additional factors that receive consideration, apart from craft functions,
are the geographical location of the plant,48 the centralization of manage-
ment,49 and similarity of working conditions.50 All of these are factors that
would be of great interest in the public sections, and fundamental to the
selection of any unit. For example, in a case involving the Internal Revenue
Service, in an advisory arbitrator's award regarding the selection of an
appropriate unit, the arbitrator stated:

To the extent that the Las Vegas Office has no managers in it,
and to the extent that I am right in emphasizing this factor in my
advisory decision, the Las Vegas post of duty may be distinguish-
able from the others.-Where the facts and circumstances of a
particular case, including geography, establish a separateness of in-
terest so distinct that refusal to recognize it threatens mute the
collective voice of the affected employees, separate bargaining unit
may of course be justified. As the President's Task Force pointed
out: 'An appropriate unit ... is based on a factual situation. What
is appropriate must be decided in the first instance on a case by
case basis by the agency concerned.' (Prior to this decision, all
employee grievances had to be processed in Reno, Nev., 400 miles
from the Las Vegas office where they originated.) 51

In this case, geographical location, and the fact that the management was
centralized in Reno caused this arbitrator to rule that a separate unit was
appropriate. In a city or county, perhaps these distinctions are not relevant,
but on the state or federal level of government, they would clearly apply.
In all of the above discussions, an underlying consideration would be
whether or not the employees have such similar working conditions ' 2 that
would warrant their inclusion within one unit. The utilization of this
factor would obviously be used in the public and private sector alike
since it is nothing more than considering the basic physical factor of job
similarities.

Public employees who are expressly exempt under public employee labor
relations statutes are excluded from the units of other employees covered
by these statutes.53 Other public employees such as elected officials are
also excluded from the appropriate unit.54 These exclusions present com-

48. Melrose Hosiery Mills, 114 N.L.R.B. 1166 (1955).
49. France Stone Co., 51 N.L.R.B. 452 (1943).
50. Id.
51. 175 Government Employee Relations Reports A-i (Jan. 16, 1967).
52. See France Stone Co., 51 N.L.R.B. 452 (1943).
53. For example, superintendents, assistant superintendents, principals, and assistant

principals are excluded from the provisions of the 'Rhode Island School Teachers'
Arbitration Act. R.I. GEN. LAw §28-9.3-2 (1966).

54. This is true since these are the government officials that bargain with the organized
public employees' representatives at the bargaining table.

[Vol. 19



EMPLOYEE COLLECTIVE BARGAINING

paratively little difficulty. Those -areas that have traditionally caused the
greatest problem in determining an appropriate unit have been the areas
dealing with supervisors, 55 professional employees, 56 and police officers. 57

The difficulty encountered with supervisors is attempting to determine
whether the supervisor has so much managerial authority that his interests
become so aligned with management that he is in effect a part of the
management team with which the employees engage in collective bargain-
ing.58 Where this is the case, he is excluded from the appropriate bar-
gaining unit.5 9 If he has any less authority, he may not be in fact a super-
visor, and hence could be included within the unit.60 After a lengthy ex-
perience with this term in the private sector, it is still not a clearly defined
area of labor relations. 61 In the public sector, the same difficulty is en-
countered. 62 It is difficult to determine in each human relationship just
who is powerful and who is not. Titles clearly do not answer this question
in every situation. 3 Since supervisors are employees also, and are just as
much concerned about wages, hours, and other terms and conditions of
employment as anyone else, perhaps Connecticut's answer to this question
is the most sensible. In that state, supervisory personnel in the teaching
sector of public employment may have their own appropriate unit for pur-
poses of collective bargaining.0 4

Since professional employees 65 have a great community of interest in
maintaining certain standards, it is not surprising that they should want
and have an appropriate unit for themselves. Needless to say, lawyers, archi-
tects, engineers, and scientists have different standards and interests from
those of employees doing maintenance work. An additional reason for this
type of unit is that there are generally few professional employees compared
to other employees working for an employer, and hence collective agree-
ments seldom reflect their desires. 66 In the private sector up until 19,58,
it was not quite clear how far this right extended. 67 Presently, the diffi-
culty is one of definition. Who is a professional employee? Unlike the

55. Local No. 207 v. Perko, 373 U.S. 701 (1963).
56. Leedon v. Kyne, 358 U.S. 184 (1958).
57. Carter v. Thompson, 164 Va. 312, 180 S.E. 410 (1935); Coane v. Geary, 298 Ill.

199, 18 N.E.2d 719 (1939); Fraternal Order of Police v. Harris, 306 Mich. 68, 10
N.W.2d 310 (1943).

58. See Local No. 207 v. Perko, 373 U.S. 701 (19063).
59. Id.
60. Central Maine Power Co., 151 N.L.R.B. 43 (1965).
61. Id.
62. This is in all likelihood caused by the fact that the private sector standard has been

adopted in the public sector, note 19 supra.
63. In Re Holland and Local 515-M Bldg. Serv. Employees Union Int'l, Mich.L.M.B.

Case No. R-66 A-32, 1966 State Of Mich. Labor Opinion 563 (Dec. 19, 1966).
64. Conn. Pub. Acts No. 298 (1965) Sec. 1. Cf. In Re Detroit Library Comm. and

A.F.S.C.M.E., Mich.L.M.B. Case No. R-66 E-91, 1966 State of Mich. Labor Opinion
511 (Nov. 10, 1966).

65. See Leedon v. Kyne. 358 U.S. 184 (1958).
66. S. Rep. No. 105, 80th Cong., 1st Sess. 11 (1947).
67. See Leedon v. Kyne, 358 U.S. 184 (1958).

.968]
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supervisor, there is no question that professional employees may have their
own unit. In the public sector, the definition of the term, "professional
employee," is adopted in toto."s Its application though involves the same
difficult fact determinations that must be made when determining who
is in fact a supervisor in the public sector. 69 Such questions as, "Is one's
academic background sufficient to cause him to be classified a professional?"
is one of the more important. Since the public sector employs many pro-
fessional employees, such as attorneys and engineers to mention a few, this
type of unit certainly is worthwhile in the public sector. The question of
just who is professional and who is not, though, is a situation that appar-
ently is inescapable in borderline cases.

For many years, it has been thought that police officers should not belong
to a labor organization admitting non-police officers.70 This was based on
the belief that police officers who belonged to a union that admitted non-
police officers, and who were called upon to break up a strike by the latter
employees would have divided allegiances to the impairment of public
order.71 This is the rule that prevails in private employment.72 Contrary
to this belief however, police officers have been included in units including
non-police employees, without this result occurring.73 For example, in
In Re Escanaba,74 the Michigan Labor Mediation Board stated in general
terms that keeping police officers out of private sector units must be done
by the legislature, and since this had not been done in the Michigan Act,75

the board would not do it. Since experience under this Act is limited, it
is still not quite clear whether such inclusions are sensible as a practical
matter.

In summary, it is apparent that the general standards that have evolved
in the private sector for the determination of the appropriate unit do have
a great deal of utility in the public sector just as the Connecticut Supreme
Court believed. Supervisory and police-guard standards are the only clear
prenumbra areas.

THE IMPLEMENTATION OF THE STATUTORY REQUIREMENTS

Ten states by statute and Executive Order 10988 have clearly set out a
thorough definition of what constitutes an appropriate unit. 76 While the

68. See e.g.. CONN. Pup. ACTS No. 159 (1965), §5(3).
69. Leedon v. Kyne, 358 U.S. 184 (1958).
70. Cases cited note 57 supra.
71. Id.
72. 49 Stat. 449 (1935.), as amended, 61 Stat. 136 (1947), 29 U.S.C. §149(b) (3) (1965).
73. Note 37 supra; In Re Escanaba, and Local Union No. 328, I.B.T.C.W.H. and

A.F.S.C.M.E., M.L.M.B. Case No. R-66 C-143. 1966 State of Mich. Lab. Opin. 451
(Nov. 3, 1966).

74. Id.
75. Min. CMP. LAWS PUB. A. 379 (1965).
76. CONN. P. A. 298, §1 (1965); CONN. P. A. 159, §5 (3) (1965); DEL. CODE ANN., ch.

13, §1303 (1965); MicH. COMP. LAWS PUB. A. 379, §13 (1965); MINN. STAT. ANN.
§179.52 (1965); Mo. REV. STAT., §105.500(3) (1967); MONT. STAT. ANN., H.B. 100
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Michigan Act is not the clearest in definition, 77 this state has accumulated
considerable experience under the Act in the cases that have been decided
by the Michigan Labor Mediation Board.7 8 Between August 16, 1965, and
May 12, 1967, the board found the following units appropriate: junior
and senior health inspectors were held to constitute an appropriate unit
where employer and second union claimed that the appropriate unit had
to include all employees of the city's "health-general unit"; 79 a unit of
university power plant firemen, operators and utility men were held
appropriate, rather than a unit of all power plant employees sought by a
petitioner or a still larger unit of all physical plant division employees
claimed by the University and intervenor to be appropriate; 80 the board
adopted the American Potash8' craft unit doctrine, holding that all operat-
ing engineers in all departments of a city could constitute a separate craft
unit, where petitioner had historically represented the special interests of
the crafts in question; 82 city's office and clerical employees may constitute
a unit apart from other city employees, where there is no contract bar and
there exists a history of separate representation;8 3 a unit made up of all
employees of a county probate court, excluding confidential and profes-
sional employees, executives and supervisors was held appropriate pur-
suant to the parties stipulation; 84 assistant prosecutors and other attorneys
employed by the county were held to constitute an appropriate professional

(1967), MONT. SrAT. ANN., H.B. 100, §2-1 (1967); ORF. LAWS OF 1961, ch. 720
§54(1) (1961); R.I. STAT. ANN. 28-9.4-4 (1967); R.I. STAT. ANN. §28-913-2 (1966);
WASH. PUB. A.. ch. 108, L. §6 (196(0. Executive Order No. 10988, §6. 27 Fed. Reg.
551 (1962).

77. MiCH. COMP. LAWS, PUB. A. 379, §13 (1965) provides that "The Board shall decide
in each case, in order to insure public employees the full benefit of their right to
self organization, to collective bargaining and otherwise to effectuate the policies of
this act, the unit appropriate for the purposes of collective bargaining as provided in
section 9(e) of Act No. 176 ot the Public Acts of 1939." (The section incorporated by
reference in the latter Act, provides that: "The board, after consultation with the
parties, shall determine such a bargaining unit as will best secure to the employees
their right of collective bargaining. The unit shall be either the employees of
one employer, employed in one plant or business enterprise within this state not
holding executive or supervisory positions . . .or a plant unit, or a subdivision of
any of the foregoing units: Provided, however, that if the group of employees in-
volved in the dispute has been recognized by the employer or identified by cer-
tification, contract or past practice, as a unit for collective bargaining, the board may
adopt such unit.")

78. MICH. COMP. LAWS, PUB. A. 176 (1965), The Michigan Labor Mediation Board
was set up under this Act.

79. In Re City of Detroit Health Dep't, and Teamster Local Union No. 299, M.L.M.B.
Case No. R-65 H-19, 1966 State of Mich. Opin. 101 (May 10, 1966).

80. In Re Mich. State Univ. and Int'l Union of Operating Enginers Local 547, M.L.M.B.
Case No. R-65 H-6, 1966 State of Mich. Lab. Opin. 176 (July 1, 1966).

81. American Potash & Chem. Corp. 107 N.L.R.B. 1418 (1954). Cf., 173 Government Em-
ployee Relations Reports A-1 (1-2-67).

82. In Re Detroit, and Int'l Union of Operating Engineers, Local 547, M.L.M.B. Case
No. R-65 J-150, 1966 State of Mich. Lab. Opin. 191 (July 14, 1966).

83. In Re Pontiac and Pontiac Municipal Employees Ass'n, M.L.M.B Case No. R-66
D-181, 1966 State of Mich. Lab. Opin. 200 (July 29, 1966).

84. In Re Okland Probate Court. and A.F.S.C.M.E.. M.L.M.B. Case No. R-66 C-113,
1966 State of Mich. Lab. Opin. 82 (April 92, 1966).
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unit;85 a unit of all truck drivers and equipment operators of a city, in-
volving employees in at least 16 city departments, was held to be appro-
priate in absence of a "past practice" of bargaining within the meaning
of section 9(e) of the Michigan Labor Mediation Act, since their work
is functionally distinctive and drivers share a greater community of interest
among themselves than with other employees in their department.8 6 The
board adopted the National Labor Relations Board's public utility rule
and held that a "systemwide" unit of water supply department employees
was appropriate;sT city policemen were held to constitute a separate ap-
propriate unit, even where one organization seeks to include them in a
unit of all city employees (this could go the other way though) ;88 a unit
of all employees of the county sheriff's department. excluding the sheriff,
under-sheriff, captain and other executives and supervisors was held, in
accord with the parties' stipulation, to be appropriate for bargaining; 89

employees of the city lighting commission were held to constitute an ap-
propriate unit;90 a unit of the city's department of parks and recreation
was found to be appropriate; 9 ' the board adopted the parties' stipulation
that a hospital unit of all employees, excluding doctors, professional em-
ployees, registered nurses, supervisors and executives was appropriate.9 2

Over the same period, the board found the following units inappropriate:
a unit of a school board's three electricians was held inappropriate in face
of a bargaining history of several years' standing on a broader basis in a
unit which included several other crafts as well as electricians and also in-
cluded custodial employees and bus drivers;9 3 a unit in the forestry depart-
ment and the department of public works was found inappropriate since
the petitioner could only show common supervision and no other com-
munity of interest, and where the intervenor and the employer could show
a 16-year collective bargaining history on a city-wide basis;94 a unit of
seventh through twelfth grade teachers was held inappropriate and an

85. In Re Wayne City Bd. of Supervisors, Wayne City Rd. Comm'n, and A.F.S.C.M.E.,
and Wayne City Gov't Bar Ass'n, M.L.M.B. Case No. R-66 D-182, 1966 State of
Mich. Lab. Opin. 320 (Oct. 4, 1966).

86. In Re Detroit Local I.B.T., and A.F.S.C.M.E., M.L.M.B. Case No. R-65 J-171, 1966
State of Mich. Lab. Opin. 364 (Oct. 7, 1966).

87. In Re Detroit, and Util. Workers Union Local 413, M.L.M.B. Case No. R-65 G-2.
1966 State of Mich. Lab. Opin. 405 (Oct. 31, 1966).

88. In Re Escanaba, and Local Union No. 328. I.B.T.C.W.I-. and A.F.S.C.M.E.. M.L.M.B.
Case No. R-66 C-143, 1966 State of Mich. Lab. Opin. 451 (Nov. 3, 1966).

89. In Re Okland City Sheriff's Dep't and A.F.S.C.M.E., M.L.M.B. Case No. R-66 B-59,
1966 State of Mich. Lab. Opin. 364 (Feb. 24, 1966).

90. In Re Detroit, and A.F.S.C.M.E. Council 77 M.L.M.B. Case No. R-65 J-265, 1966
State of Mich. Lab. Opin. 461 (Nov. 4, 1966).

91. in Re Detroit, and Local 299 I.B.T. and A.F.S.C.M.E., M.L.M.B. Case No. R-65
1-50, 1966 State of Mich. Lab. Opin. 537 (Nov. 29, 1966).

92. In Re Dickinson City Hosp., and A.F.S.C.M.E., M.L.M.B. Case No. R-65 J-252, 1966
State of Mich. Lab. Opin. 14 (Jan. 17, 1966).

93. In Re Union School Dist. of Jackson, and A.F.S.C.M.E., M.L.M.B. Case No. P-65
H-26, 1966 State of Mich. Lab. Opin. 30 (Jan. 26, 1966).

94. In Re Warren and I.B.T., Local No. 299, and A.F.S.C.M.E., M.L.M.B. Case No
R-65 H-30, 1966 State of Mich. Lab. Opin. 25 (Jan. 18, 1966).
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election was ordered in a kindergarten through twelfth grade as an ap-
propriate unit;95 a unit limited to a village's linemen and meter readers
was held inappropriate as not embracing a sufficient community of in-
terest;9 6 a petition for an election to sever counselors from an established
unit of teachers, which included counselors was dismissed on the ground
that there was an insufficient disparity of interest between counselors and
classroom teachers; 97 a unit of city tree artisans and their helpers, involving
employees in more than one city department was held inappropriate since
the tree artisans lack true craft status and shared a greater community of
interest with employees in their respective city departments than with
fellow tree artisans in other departments; 98 a unit of vehicle operator - stock
handlers and truck driver laborers of a school system's warehouse was
found to be inappropriate, but an election was directed in a unit of all
warehouse employees. 99

During this same period, the board found that the following employees
were not excluded from an appropriate unit; employees on compensable
sick leave were held eligible to vote in an election within a unit; 00 where
competing unions each sought a unit of all non-teaching employees, the
board rejected the school board's argument that cafeteria employees may
not be included in a unit with custodian-maintenance employees and bus
drivers;' 01 office clerical employees share sufficient community of interest
with other city employees; 02 a school system's elementary intern consul-
tants and elementary program interns (practice teachers) were included
within a unit, but substitute teachers were excluded;O a part-time librarian
who worked a minimum of 20 hours per week on a regular schedule was

95. In Re Grand Rapids Bd. of Educ. and Grand Rapids Educ. Ass'n and Grand
Rapids Fed'n of Teachers, M.L.M.B. Case No. R-65 1-91, 1966 State of Mich. Lab.
Opin. 241 (Aug 29, 1966).

96. In Re Portland, and A.F.S.C.M.E., M.L.M.B. Case No. R-66 G-274, 1966 State
of Mich. Lab. Opin. 410 (Oct. 31, 1966).

97. In Re Detroit Bd. of Educ., and Detroit Counselors, and Detroit Fed'n of Teacher,
M.L.M.B. Case No. R-65 L-400, 1966 State of Mich. Lab. Opin. 414 (Oct. 31, 1966).

98. In Re Dearborn Heights School Dist., and Local 1439 N. Dearborn Heights Fed'n
of Teachers M.L.M.B. Case No. C-66 E-46, 1966 State of Mich. Lab. Opin. 434
(Nov. 1, 1966).

99. In Re Detroit Bd. of Educ., and Teamsters Local No. 299, and A.F.S.C.M.E., M.L.M.B.
Case No. R-65 1-62, 1966 State of Mich. Lab. Opin. 559 (Dec. 15, 1966).

100. In Re School Dist. of E. Detroit and E. Detroit Fed'n of Teachers and E. Detroit
Educ. Ass'n, M.L.M.B. Case No. R-65 1-49, 1966 State of Mich. Lab. Opin. 60
(Jan. 25, 1966).

101. In Re S. Bedford School Dist. and A.F.S.C.M.E., and I.B.T.C., M.L.M.B. Case
No. R-65 J-184, 1966 State of Mich. Lab. Opin. 160 (June 30, 1966).

102. In Re Highland Park, and Municipal Office Employee Group of the City of
Highland Park and Highland Park City Employees Local Union No. 141, and Pub.
Employees Council No. 77, A.F.S.C.M.E., M.L.M.B. Case No. R-66 A-48, 1966 State
of Mich. Lab. Opin. 173 (June 30, 1966).

103. In Re Grand Rapids Bd. of Educ. and Grand Rapids Educ. Ass'n and Grand Rapids
Fed'n of Teachers, M.L.M.B. Case No. R-65 1-91, 1966 State of Mich. Lab. Opin. 241
(Aug. 29, 1966).
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included in a unit.104 But in the following situations, the employees were
found to be excluded from the appropriate unit by the board: a school
system director of publications was excluded from a teacher unit on the
basis that he lacked a community of interest with the teacher unit since
his duties were primarily administrative in nature;10 5 a principal-trainee
was excluded from a teachers' bargaining unit because he lacked a com-
munity of interest with other members of the bargaining unit;10 6 a ste-
nographer whose work gave her advance access to confidential intra-man-
agement communications regarding labor relations matters was excluded
as a confidential employee; 107 fully certified substitute teachers were held
ineligible to vote in an election because of their temporary and sporadic
employment and in the absence of any reasonable expectancy of permanent
f.mployment; 08 and water meter readers were excluded from a system wide
unit of water supply department's physical operating personnel. 109

The board found that in the following fact situations, the employees
were not supervisors, and hence were within an appropriate unit during
this same period: a school system's counselors were included in a teacher
unit since the record did not establish that they possessed supervisory
authority;1 0 a school system's reading consultants, diagnosticians, visiting
teachers, counselors, systemwide and building department heads, coopera-
tive program coordinator, and elementary librarians all were held not to
be supervisors;""' a city timekeeper was held not to be a supervisor;" 2 a
city hall custodian was held not to be a supervisor; 1 3 a city's police ser-
geants were held not to possess supervisory powers;114 and a board of public
works employees bearing the following titles were held to possess no real

104. In Re Detroit Library Comm'n, and Ass'n of Professional Librarians, and
A.F.S.C.M.E., M.L.M.B. Case No. R-66 B-91 1966 State of Mich. Lab. Opin. 511
(Nov. 10, 1966).

105. In Re Fitzgerald Pub. Schools and Fitzgerald Educ. Ass'n and Fitzgerald Fed'n of
Teachers, M.L.M.B. Case No. R-65 1-88, 1966 State of Mich. Lab. Opin. 36 (Feb. 3,
1966).

106. In Re School Dist. of E. Detroit and E. Detroit Fed'n of Teachers and E. Detroit
Educ. Ass'n, M.L.M.B. Case No. R-65 1-49, 1966 State of Mich. Lab. Opin. 60 (Jan.
25, 1966).

107. In Re Bay City, A.F.S.C.M.E. and City Employees' Ass'n M.L.M.B. Case No. R-65
1-67, 1966 State of Mich. Lab. Opin. (Sept. 12, 1966).

108. In Re School Dist. of E. Detroit and E. Detroit Fed'n of Teachers and E. Detroit
Educ. Ass'n, M.L.M.B. Case No. R-65 1-49, 966 State of Mich. Lab. Opin. 60 (Jan.
25, 1966).

109. In Re Detroit and Util. Workers Union Loral 413, M.L.M.B. Case No. R-65 G-2,
109. In Re Detroit and Util. Workers Union Local 413, M.L.M.B. Case No. R-65 G-2,
110. In Re Fitzgerald Pub. Schools and Fitzgerald Educ. Ass'n and Fitzgerald Fed'n of

Teachers, M.L.M.B. Case No. R-65 1-88, 1966 State of Mich. Lab. Opin. 36 (Feb. 3,
1966).

111. In Re Utica Community Schools, and Utica Educ. Ass'n, and Utica Fed'n of
Teachers, M.L.M.B. Case No. R-65 J-177, 1966 State of Mich. Lab. Opin. 326 (Oct.
4, 1966).

112. In Re Bay City, A.F.S.C.M.E. and City Employees' Ass'n, M.L.M.B. Case No. R-65
1-67, 1966 State of Mich. Lab. Opin. (Sept. 12, 1966).

113. Id.
114. In Re Escanaba. and Local Union No. 328, I.B.T.C.W.H. and A.F.S.C.M.E., M.L.M.B.

Case No. R-66 C-143, 1966 State of Mich. Lab. Opin. 451 (Nov. 3, 1966).
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supervisory powers: billing supervisor, chief meterman, sewage collection
foreman, chief meter reader, deputy office manager, and water foreman." 5

While in the following situations during the same period, the board found
that the following employees were supervisors: a school system's adminis-
trative intern was excluded from a teacher unit as a supervisor;" 6 a school
system's chairman of counselors was excluded from a teacher's unit as a
supervisor;"17 a department chairman and assistant department chairman
were excluded from a teachers' unit as being supervisors despite infre-
quent exercise of certain supervisory power;" 8 a school system's head cus-
todians and secondary school cafeteria managers were excluded from a unit
as supervisors;" 9 principals, assistant principals, teaching assistant princi-
pals, and department heads were held to be supervisors; 20 a city's pur-
chasing clerk was excluded from a unit as both a supervisory and managerial
employee;' 2' a city's cemetery sexton was excluded as a supervisor; 22 a
road commission shop foreman was held to be a supervisor; 123 a school
system's head custodian was held to be a supervisor and the bargaining unit
was clarified to exclude this position; 124 a city library system's department
and division chiefs were excluded from a professional librarians' unit as
supervisors, but their first assistants and assitant chiefs were included in
the unit because their authority in making weekly assignments was thought
to be too routine in nature.125

In the State of Wisconsin, between February 2, 1962, and June 30, 1965,
under an act which gave little guidance to the Wisconsin Employment
Relations Board, the board found that the following units were appropriate
for purposes of collective bargaining in the public sector: the fire depart-
ment; a school district of teachers; a school district of custodial and main-
tenance employees; a city's street, sanitation, sewerage and water depart-
ments; a city's public works department; custodians, engineers, bus drivers,

115. In Re Holland, and Local 515-M Bldg. Serv. Employees Union, M.L.M.B. Case No.
R-66 A-32, 1966 State of Mich. Lab. Opin. 563 (Dec. 19, 1966).

116. In Re Fitzgerald Pub. Schools and Fitzgerald Educ. Ass'n and Fitzgerald Fed'n of
Teachers, M.L.M.B. Case No. R-65 1-88, 1966 State of Mich. Lab. Opin. 36 (Feb. 3,
1966).

117. Id.
118. In Re School Dist. of E. Detroit and E. Detroit Fed'n of Teachers and E. Detroit

Educ. Ass'n, M.L.M.B. Case No. R-65 1-49, 1966 State of Mich. Lab. Opin. 60 (Jan.
25, 1966).

119. In Re Birmingham Pub. School Dist., and A.F.D.V.M.E. Local 1384. M.L.M.B. Case
No. R-65 1-293, 1966 State of Mich. Lab. Opin. 140 (June 27, 1966).

120. In Re of Educ. School Dist., City of Hazel Park. and Hazel Park Fed'n of Teachers,
M.L.M.B. Case No. C.66, 1966 State of Mich. Lab. Opin. 233 (June 16, 1967).

121. In Re Bay City, A.F.S.C.M.E. and City Employees' Ass'n M.L.M.B. Case No. R-65
1-67, 1966 State of Mich. Lab. Opin. (Sept. 12, 1966).

122. Id.
123. In Re Schoolcraft City Road Comm'n and Local 328 I.B.T. C.W.H., M.L.M.B. Case

No. R-66 C-ill, 1966 State of Mich. Lab. Opin. 308 (Oct. 4, 1966).
124. In Re Benton Harbor Bd. of Educ. and Local 953, A.F.S.C.M.E., M.L.M.B. Case No.

R-65 J-238, 1966 State of Mich. Lab. Opin. 380 (Oct. 26, 1966).
125. In Re City Library Dep't and Library Local, M.L.M.B., Case No. R-66 E-91, 1966

State of Mich. Lab. Opin. 511 (Nov. 10, 1966).
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and storekeepers; building and grounds department; public utilities; a
county home; a county hospital; city engineers and architects; a city's
power plant; a city's machine shop; a school district's food service person-
nel; all county institutions; a school district's library, to mention a few. 126

The following are a number of conclusions that may reasonably be de-
rived from the foregoing material dealing with the public sector:

1. The determination of an appropriate unit is as complex in the public
sector as it is in the private sector.

2. Craft severance and craft unit determinations are useful in the public
sector.

3. Professional unit determinations are vital in the public sector because
of the large percent of public employees that are professional in that
sector.

4. The inclusion of supervisors in a public sector unit with non-super-
visors is not fatal to a collective bargaining relationship as it is thought
to be in the private sector.

5. The inclusion of police in non-police units has not caused a break-
down in law enforcement.

6. A city-wide collective bargaining unit has not proven to be a work-
able unit.127

7. The following elements have proven to be useful in determining the
appropriate unit in the public sector. 128

a. History of bargaining.
b. The interests of the employees.
c. The employees' mobility.
d. A shortage of unions that will represent a certain type of unit, and

a small number of employees employed by the public employer.
e. Extent of organization.
f. Craft units.
g. Geographical locations.
h. Similarity of duties.
i. Job classifications.
j. Employee benefits.
k. Integration of the employer's physical operations.
1. Centralization of administrative and managerial functions.
m. The degree of central control of operations, including labor rela-

tions, promotional ladders used by employees, supervisory heir-
archy, and common supervision.

126. 27TH ANNUAL REPORT OF THE WISCONSIN EMPLOYMENT RELATIONS BOARD FOR TIE
FISCAL YEAR ENDING JUNE 30, 1965, Wisconsin Employment Relations Bd. 59-60 (June
1, 1967).

127. See discussion, note 37 supra. In this analysis it was found that in those cities that
had a fairly large number of employees, there was a demand for a number of units
as opposed to a city-wide unit.

128. In Re Warren and I.B.T., Local No. 299, and A.F.S.C.M.E., M.L.M.B. Case No. R-65
H-30, 1966 State of Mich. Lab. Opin. 25 (Jan. 18, 1966).

[Vol. 19



EMPLOYEE COLLECTIVE BARGAINING

CONCLUSION

A few short years ago, collective bargaining in the public sector was less
than a reality.129 Today, it apparently is becoming a way in which public
employees can elevate their status economically, and also in regard to im-
provements in fringe benefits. 130 The creation of the right in public em-
ployees by the legislature to engage in collective bargaining' 3 ' has caught
many a public official off guard and without any understanding of this
field of labor relations. 32 This lack of knowledge, of course, extends into
the area of selecting an appropriate unit. Michigan has perhaps indicated
by its experience that the best way in which to cope with this new challenge
is to look for guidance from the private sector of labor relations law, 33

and where the answers are found wanting, to improvise on a case-by-case
basis." 4 Because the selection of an appropriate unit is a highly technical
function and calls for a certain amount of expertise 3 5 in the field of labor
relations law, it may be some time before any hard and fast standards will
evolve to which the parties can look for security when establishing an
appropriate unit. But it is suggested that, at this point in the development
of this relationship, the conclusions stated in this article may at least pro-
vide a bridgework.

129. See note 5 supra.
130. Note the success of public school teachers in the metropolitan area of Detroit in

collective bargaining during the fall of 1967, supra note 37.
131. See e.g., CONN. PUB. A., No. 149 (1965); MICH. CoNip. LAWS, PuB. A. 379 (1965);

WISC. STAT. ANN., §111.701 (1965).
132. C. SCHMIDT, 11. PARKER, B. REPAS, A GUIDF TO COLLECTIVE NEGoTIATIONS IN EDUCA-

TION vii (1967).
133. In Re School Dist. of E. Detroit and E. Detroit Fed'n of Teachers and E. Detroit

Ed. Ass'n, M.L.M.B. Case No. R-65 1-49, 1966 State of Mich. Lab. Opin. 60 (Jan.
25, 1966).

134. Id.
135. N.L.R.B. v. Hearst Publications, 323 U.S. 111 (1944).

1968]


