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If awards were made for "case of the century" and if competition for
the honor were confined to the output which represents judicial justice in
Georgia, the recent decision in Ward v. Big Apple Super Markets of Bolton
Road, Inc.,1 hereinafter referred to as Big Apple, would win the honor
hands down. 2 In fact, there seems to be little doubt among either the professional bar or the laity that the vote would be unanimous, which means,
of course, that the selection would be classified as a full bench decision,
and in view of the fact that the word "full" is used in a non-pickwickian
sense, such selection would acquire a magical adamantine quality which
might have the effect of making the honor thus conferred upon Big Apple
live in perpetuity and thereby eliminate the need of any further contests.
By the same token, a broadened and imaginative use of the full bench rule
at the judicial level might result in the utter desuetude of the appellate
courts of Georgia and permit us to return to those happy days when the
3
superior court was the sole agency engaged in dispensing justice. Until
such happy days return, however, it would seem advisable that a significant
milepost such as Big Apple, should receive close scrutiny.
The litigation which resulted in the "case of the century" got under
way with the filing of a petition by the Chairman of the Georgia Milk
Commission praying for the issuance of a restraining order which would
prevent Big Apple and four other named parties from selling milk at re4
tail for less than the price fixed by the Commission. The superior court
sustained a vast array of lengthy general demurrers, which, according to
*Professor of Law, University of Georgia.

**Faculty research assistant. The Law School, University of Georgia.
1. 223 Ga. 756, 158 S.E.2d 396 (1967).
2. Casual readers of the case have insisted that confining the contest to Georgia is unfair to Big Apple and that the territorial basis should be world-wide and that the
outcome would remain the same.
3. This does not mean that the appellate benches would be abandoned. The work, of
course, would be done by a computer which would select the controlling full bench
decision. The computer would be operated by an expert but a member of the court
would be needed to "sign" opinions. They would open the court during term time
and if no one appeared to argue it would be in keeping with customary events.
Then the members of the bench would have ample time to assist in celebrating the
Fourth of July and Thanksgiving and would be quite valuable in assisting in
judging high school debates. Actually, however, most of their duties would involve
merely a stand-by operation.

4.

In addition to Big Apple, the following appear as parties of record: Colonial Stores,
Inc., The Kroger Company, Little River Farms, Inc., and Winn-Dixie Stores, Inc.
These establishments are noted for price-cutting, especially in regard to their own
brand. Parties in interest and filing briefs include: Georgia Association of Dairy
Cooperatives, Inc., Georgia Milk Producers, Inc., Georgia Dairy Association, Inc.,
Golden Glow Dairies, Inc., and Colonial Dairies, Inc.
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the brief of one of the parties,5 weighed in excess of 10 pounds, and on
appeal, the supreme court limited its review to determining whether the
legislation 6 which authorized the Commission to fix milk prices violated
7
the due process clause of the Constitution of Georgia.
The initial effort of the Georgia Supreme Court to dispose of the problem was by way of a per curiam. This form of judicial opinion is usually
limited to the situation where the judges are all of one mind and the
question involved is so clear that an elaboration is not necessary.8 An
additional use of per curiams is to obtain anonymity as to the authorship
of an opinion when the matter is of considerable popular concern and
the solution proposed by the court is rather simple and technical. Apparently, in this instance, it was the idea of anonymity and technical grounds
which induced the use of a per curiam as there were two vigorous dissents 9
and Chief Justice Duckworth filed a special concurrence which was later
withdrawn. Thereafter, in denying a motion for a rehearing, the court's
opinion was headed up by the names of four justices all of whom seem
to be cast in the role of joint authors. 10 And even then there was one
dissent."' Obviously then, what began as a problem that would be handled
in a simple, technical manner gravitated into a multi-sided issue that required six judicial opinions for disposal.
The full bench rule is to the effect that a previous decision which was
decided by a full bench is binding in similar subsequent cases unless the
entire membership of a later bench agrees to overrule it. In the per curiam,
the court pointed to Harris v. Duncan,12 which was decided in 1951, as a
full bench decision which had held that the price fixing provisions of the
act were unconstitutional and that under the rule, this decision was binding as to the question raised in Big Apple. It is true that Harris decided
that the price fixing provisions in reference to milk were unconstitutional,
and offered as a basis for the decision a variety of grounds. The court observed that before the legislature could authorize price fixing without
offending due process it would have to be done in connection with a
business which is "affected with a public interest" and that the marketing
of milk is not such a business. In the same vein the court noted that the
contract right to fix the price is a species of property which cannot be
5. Brief of Winn-Dixie Stores, Inc., p. 1. The estimate of 10 pounds is an underevaluation.
6. GA. CODE ANN. §42-523, as amended (1957 Rev.).
7. GA. CONST. art. I, §1, para. 3 (1945); GA. CODE ANN. §2-103 (1948 Rev.). The order
of the superior court was more inclusive, in that, by completely ignoring Nebbia
v. New York, 291 U.S. 502 (1934), the Georgia legislation was held unconstitutional
as violative of fourteenth amendment due process.
8. Newmans v. Lake Worth Drainage District, 87 So.2d 49 (Fla. 1956); Minor v. Fike,
77 Kan. 806, 93 P.264 (1908); Clarke v. Western Assurance Co., 146 Pa. 501, 23 A,

248 (1892).
9.
10.
11.
12.

By Justices Mobley and Undercofler.
Chief Justice Duckworth and Justice Almond, Frankum and Nichols.
By Justice Grice.
208 Ga. 561, 67 S.E.2d 692 (1951).
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abridged by mere legislative enactment and to allow such abridgment would
result in the placing of legislation, even when enacted in the exercise of
its police power, above the constitution.
It would seem that in order to extend to Big Apple the sort of evaluation to which it is entitled, that the following topics should be fully explored. First, a somewhat formal examination of the status of the "authorities" upon which the decision of the supreme court relied in Harris v.
Duncan, which is, by virtue of the full bench rule, the current law of
Georgia; second, a discussion of the origin and nature of the full bench
rule which apparently is not recognized or followed by the federal courts,
or the judicial systems of any of the other state courts, or in the courts
of any nation on earth which is sufficiently civilized to have a judicial
system; and third, to examine the meaning and role of the expression
"business affected with a public interest" which is now enjoying in most
jurisdictions an effective judicial eclipse which is eminently deserved.
I. THE FORMAL BASIS OF HARRIS v. DUNCAN

The Supreme Court of 'Georgia quoted at length in support of its views
from the dissenting opinion of Justice McReynolds which appeared in
Nebbia v. New York, 13 a case in which a majority of the justices of the
United States Supreme Court held that the legislature of New York could
fix the price of milk without offending fourteenth amendment due process.
The Georgia Supreme Court placed much weight on the following language
in the dissent which attempts to explain the meaning of "business affected
with a public interest":
Considered affirmatively, it means that a business or property
in order to be affected with a public interest, must be such or be
so employed as to justify the conclusion that it has been devoted
to a public use and its use thereby in effect granted to the public
-Negatively, it does not mean that a business is affected with a
public interest merely because it is large or because the public
are warranted in having a feeling of concern in respect of its
maintenance.1 4
In selecting such language as controlling, the court referred to the dissenting opinion as "sound" and in a concurring opinion in the Harris
case which was prepared by Chief Justice Duckworth, a similar effort was
made to follow the dissent by McReynolds, and in doing so such dissent
was characterized as "strong." After a reasonable search of the record, it
may be observed that this is the only time that a decision by Justice McReynolds has been referred to either as sound or strong.
In addition to expressing admiration for the McReynolds dissent, the
13.

291

U.S. 502 (1934).

14. Actually the quoted language appeared first in Williams v. Standard Oil Co., 278
U.S. 235 (1929) and appears in the McReynolds dissent as a quote. The Georgia
opinion points this out.
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concurring opinion marshals an imposing array of federal decisions in
support of the holding that the legislation which regulated the price of
milk violated due process. Reference was made to Adkins v. Children's
Hospital15 which held unconstitutional an act of Congress which regulated
the wages of the women and children in the District of Columbia. Subsequently, however, Adkins was specifically overruled in West Coast Hotel
Co. v. Parrish1 6 which sustained the regulation by a state of wages for
women. Happily, also, greetings were extended to Coppage v. Kansas17
which held invalid a state statute which condemned "yellow dog contracts"
but Coppage has been overruled on two occasions in the cases of Phelps
Dodge Corp. v. NLRB18 and Lincoln Fed. Labor Union v. Northwestern
Iron and Metal Co.19 Three other federal decisions that were referred to
in the concurring opinion by Chief Justice Duckworth are still around but
only in a formal sense. In Wolff Packing Co. v. Industrial Court20 it was
held that a state statute was unconstitutional which provided for compulsory arbitration of wage disputes in the food industry. Obviously, this
is not a matter of price regulation, but it does impinge on wages, which
along with price and hours constituted the three "sacred cows" of the
nineteenth century. As for compulsory arbitration, this seems to be an
item which both levels of government and management and labor deem
undesirable. Nevertheless, in recent years it has made a respectable appearance. Upon the cessation of hostilities in the mid-forties, a series of severe
labor disputes ensued and several states enacted statutes which required
that such disputes should be submitted to a public arbitration tribunal
when public utilities were involved. In Amalgamated Ass'n of Street Employees v. Wisconsin Employment Relations Bd., 21 the United States Supreme Court limited the application of the act to utilities that were not
covered by the NLRB and the constitutional validity of the act was not
questioned. In 1963, the railways threatened a rather drastic overhaul of
work rules, one phase of which was to discontinue the employment of firemen on diesels, and when the unions threatened to strike, Congress passed
legislation which required that the issues should be submitted to compulsory arbitration and the issues were agreeably resolved. The success of
these ventures in compulsory arbitration of labor disputes may result in
additional efforts in the future and one result will be a reconsideration of
the view in Wolff.

22

A second decision relied on by the court in Harris was New State Ice
15.

261 U.S. 525 (1923).

16. 300 U.S. 379 (1937).
17.

236 U.S. 1 (1915).

18. 313 U.S. 177 (1941).
19. 335 U.S. 525 (1949).
20. 262 U.S. 522 (1923).
21. 340 U.S. 383 (1951).
22. See the discussion in Cox
(6th ed. 1965).
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Co. v. Liebmann 23 which struck down a state statute which required that
any new ice business must obtain from a state commission a license which
would only be issued if there was a need for the new business. Usually,
the essential reason stated by the court for such a decision is that a person
may not be hindered or prevented from engaging in a "lawful calling."
This, of course, seems ludicrous or, at least, it begs the question as the
very issue in the case is to determine whether the business is lawful when
it cannot qualify for a license. But the New State Ice case is now deemed
dubious because of the holding in Ferguson v. Skrupa24 which upheld legislation prohibiting the business of "debt adjusting" except as an incident
in the practice of law. A third decision relied upon by the concurring
opinion is William v. Standard Oil Co., 2 5 which held unconstitutional a
Tennessee statute which regulated the price of gasoline.
At about the same time and representing the same viewpoint, the United
States Supreme Court also held that efforts by New York to regulate the
resale price of theatre tickets 26 and that similar action on the part of New
Jersey in reference to fees charged by employment agencies 27 were unconstitutional on due process grounds. But the decision in regard to employment agency fees has been specifically overruled 28 and New York has found
it possible to regulate the resale price of theatre tickets without the discomfort of a return trip to the Supreme Court. 29 Acually, such overruling
decisions along with the current trend to leave legislation which regulates
economic matters up to legislative policy leaves the decision in Harris
without formal support. Incidentally, the examination of the cases utilized
by the court in rendering its decision in Harris may seem pointless, and
to amount to little more than "shooting ducks on the pond," as everyone
is aware that decisions in constitutional law are little more than steps in
the development of policies which are deemed paramount at the moment.
In this connection however, it should be recalled that this collection of
anacronisms is the law of Georgia as of today by reason of the full bench
rule.
It should be noted that with one exception, the overruling decisions were
not available to the Georgia Supreme Court, and hence the presentation
of such cases as authority is technically permissible. The one exception
is the Lincoln Federal case which overruled Coppage, but strangely, the
reference to it is for the purpose of presenting a portion of the opinion for
evaluation. Justice Black, who spoke for the Court, observed that beginning
as early as 1934 with the decision in Nebbia, the Court has steadily rejected the due process philosophy enunciated in the Adair-Coppage line of
23.
24.
25.
26.
27.
28.
29.

285 U.S. 262 (1932).
372 U.S. 726 (1963).
278 U.S. 235 (1929).
Tyson v. Banton, 273 U.S. 418 (1927).
Rihnik v. McBride, 277 U.S. 350 (1928).
Olsen v. Nebraska, 313 U.S. 236 (1941).
N. Y. GEN. Bus. LAW §169-C (McKinney 1968).
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cases and "Under this constitutional doctrine the due process clause is no
longer to be so broadly construed that the Congress and State Legislatures
are put in a strait jacket when they attempt to suppress business and industrial conditions which they regard as offensive to the public welfare."30
In commenting on this statement, Chief Justice Duckworth observed that
"Constitutional guarantees of individual liberty did not change in 1934
or any other year, and so long as they remain in the Constitution their
meaning does not change to suit the political philosophy of anyone." 31
This comment on the excerpt from Justice Black seems to miss the point
completely. The individualism which is so highly regarded by the Georgia
judiciary is not a part of the Constitution, but is itself a philosophy which
was invented by Adam Smith. 32 In his celebrated treatise The Wealth of
Nations, which was published in 1763, Smith advocated a simple system
of national liberty which discharged the state from the "duty of superintending the industry of private people, and of directing it towards the
employment most suitable to the interest of the society." The notions of
Adam Smith found ready acceptance and brought to the nineteenth century a pervasive individualism whose aim is symbolized in the slogan that
"the best government is the least government." In the twentieth century,
however, newer philosophies mounted a devastating attack upon the ramparts of individualism, and a change has resulted. The year 1934 is acceptable as an appropriate point of departure. Today, certainly, the dominant effort is directed not toward protecting individual rights but toward
promoting social welfare. This does not mean, of course, that individualism
has quietly folded its tent and departed; rather, it sulks in the wings ready
to pounce with all its strength at the slightest opportunity. For the average
court, such competing "philosophies" might pose tough problems. In this
connection it may help to recall that such philosophies are in no sense
a part of the Constitution but were found lurking therein by some court
which considered a particular viewpoint to be personally preferable. For
example, this probably accounts for the selection of the dissenting opinion
in Nebbia as authority rather than the majority opinion. Basically, however, the problem is whether the court should implement any one theory
as superior to all others and proceed to determine validity on the basis of
such preference. Probably the better answer is contained in Ferguson v.
Skrupa,3 3 in a full bench decision in which Justice Black speaks for the
court in the following fashion:
We refuse to sit as a superlegislature to weigh the wisdom of
legislation, and we emphatically refuse to go back to the time
when courts used the Due Process Clause to strike down state laws
regulatory of business and industrial conditions, because they may
30.
31.
32.
33.

Lincoln Fed. Labor Union v. Northwestern Iron & Metal Co., 335 U.S. 525, 536
(1949).
Harris v. Duncan, 208 Ga. 561, 568, 67 S.E.2d 692, 696 (1951).
For a short treatment, see 20 Encyclopedia Britannica 689-92 (1967).
372 U.S. 726 (1963).
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be unwise, improvident, or out of harmony with a particular school
of thought. Nor are we able to draw lines by calling a law prohibitory or regulatory. Whether a legislature takes for its text
book Adam Smith, Herbert 3 4Spencer, or Lord Keynes or some
other, is no concern of ours.
A further reason which seemed influential in the Harris decision was to
the effect that if permission were given to regulate the price of milk, then
similar legislation might be passed as to meat and bread and such other
articles as tobacco, gasoline, oil and clothing. This is what is known as
attempting to justify a decision by imagining that if the decision were
the other way, it might be used as a basis for doing many horrible things. It
is known in short as the method of "parading the horribles." Actually, it is
a form of self-deception which has the effect of leading the court to believe
it is deciding the horrible situations rather than the real case. What the
court should do is to confine its decision to the case presented and not to
attempt to settle other issues until they are presented by way of litigation.
Apparently, then, there are two barriers in Georgia that prevent the
regulation of price in regard to milk. First, the "full bench" rule which
gives a strange immortality to the reasoning in Harris, and second, the
basic question of whether a state legislature may regulate the price of
milk without offending the due process clause in the Georgia Constitution. In view of the fact that the price of milk is regulated by most of the
states and the federal government, an examination and evaluation of such
barriers would seem to be in order.
THE FULL BENCH RULE

Perhaps the rarest of political phenomena is the fact that Georgia existed
as a state for 70 years without a supreme court. 35 During this period, except
for customary lower courts, the administration of justice was committed to
a system of superior courts which were located in a series of circuits.

36

How-

ever, the decisional process of such a system produced a body of law that
varied from circuit to circuit which resulted in an over-all lack of uniformity. As a result the Judiciary Act of 1799 provided that superior court judges
should meet annually at the seat of government and "in convention would
determine upon such points reserved and which may require a uniform
system." 37 Apparently the purpose of this legislation was to obtain the blessings of appellate review without an appellate court but the effort was
terminated abruptly when the language of the act dealing with "points
34. Id. at 731.

35. For an excellent treatment, see Lamar, History of the Establishment of the Supreme
Court of Georgia, Annual Report, Georgia Bar Ass'n 85-103 (1907).

36. A.
37.

SAYr, CONSTITUTIONAL HISTORY OF GEORGIA

177-195 (1948). A brief history of the

full bench rule appears in Atlanta & West Point R.R. v. Hemmings, 192 Ga. 724,
16 S.E.2d 537 (1941).
Watkins' Digest §59, p. 708 (1800).
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reserved" was repealed in 1801.38 However, the judges continued to use the

annual convention as a means of obtaining assistance from each other on
doubtful points. 3 9 Eventually, in 1836, an amendment to the constitution
provided 40 for the creation of a supreme court, but even then it required
10 years of effort before legislation was enacted to implement the provision. 4' There is no point here in examining the content of the lengthy
discussion dealing with the question as to why Georgia 42 was basically opposed to courts in general and to appellate courts in particular, but there
was one argument which seemed to be more persuasive than the others and
which contained a rare quality of naivete in reference to the judicial function. This was to the effect that after all, the supreme court at most would
last for only 10 years, for by that time all doubtful questions would be
43
settled and there would be no need for the court.
Even after the court was created in 1845, the myth of uniformity and
certainty seemed unattainable, and 13 years thereafter, in 1858, the legislature enacted a provision 44 that attempted to secure a rare degree of stability. The legislation provided that a full bench decision (concurrence by all
three judges) could not be reversed, overruled or changed, but that such
decision was to be the law of Georgia unless changed by the legislature
and that such decision was to have the same effect as if it in fact had been
enacted by the legislature. 45 For a variety of reasons, the language of this
new legislation is extraordinary. For example, it would tend to perpetuate
error, unless of course the Supreme Court of Georgia never makes an error;
also, it would hinder the court in improving its product; and finally, the
provision in toto seems to be a blatant violation of the doctrine of separation of powers. On the other hand the significance of such provision is the
fact that the legislature by enactment classified a judicial opinion as identical with an act of the legislature, and declared that except for rare instances
such decisions would stand unless changed by the legislature. However,
almost before the supreme court found an opportunity to apply the provision, it was drastically changed by Georgia's first codification.4 6 The Code
of 1863 provided that a decision concurred in by the three judges could
38.
39.
40.
41.
42.

43.
44.
45.
46.

Clayton's Digest §3-4, p. 38 (1812).
Lamar, supjra note 35, at 89.
Ga. Laws 1836, Resolutions, p. 17; Ga. Laws 1925, p. 49-51.
Ga. Laws 1848, p. 18-24.
Some of the objections would include: (1) a great delay in finally settling a case;
(2) expense; (3) would abolish special juries. To this should be added the unfortunate experience with courts which Georgia had during the Colonial period. After
becoming a state, this attitude of opposition was illustrated by Chisholm v. Georgia,
4 U.S. (2 Dall.) 419 (1793) and continuing litigation with the Indians who frequently won in the federal courts.
Lamar, supra note 35.
Ga. Laws 1858, p. 74-75.
This enactment has been interpreted as indicating that at last the Supreme Court
had been accorded approval by being placed on a level with the legislature. See
Lamar, supra note 35, at 103.
GA. CODE OF 1863, §210. An example of such application may be found in Jones v.
Monroe, 32 Ga. 181 (1861).
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not be reversed or materially changed except by a full bench decision, and
only then after the court had granted permission that the previous decision
might be questioned and reviewed, and after the argument the court must
state distinctly whether it affirms, reverses or changes such decision. This
code section should, by implication revoke the entire 1858 act except the
language which declared that a full bench decision was the same as an en47
actment by the legislature.
In 1896,48 when, by constitutional amendment, the membership of the
supreme court was increased from 3 to 6 judges, it became necessary to
amend the full bench act. This was done 49 by a provision to the effect that
a full bench decision (three justices concurring) rendered prior to January
1, 1897, could not be reversed or materially changed except by the concurrence of five justices, and full bench decisions rendered after such date
could be overruled or materially modified by a concurrence of six justices.
The procedure in reference to obtaining the courts permission in order
to get a full bench decision reviewed was reenacted. It is interesting to
note that the provision rates a full bench decision when there were three
members of the bench as inferior and hence easier to overrule than a full
bench decision when there are six members. Nevertheless the language of
this amendment has been retained since its adoption in 1896 and is currently a statement of the full bench rule. 50 In 1945, however, a new constitution was adopted 5' and the judicial article of such constitution increased
the number of justices from six to seven. With this change in number it
became essential that the full bench provision should be amended. In its
present condition, the language is based on a supreme court of six members
and it clearly provides that a decision by six justices may be overruled by
a decision in which six justices concur. Even the provision in reference to
overruling a decision when there were only three members of the bench is
based on a ratio of five to six, but now that the six has disappeared, the
formula is meaningless. It may be doubted that the necessary repairs can
be made by the General Assembly. 52 The Constitution of 1945 provided
that the supreme court should have the power to hear and determine cases
when sitting in a body, under such regulations as the court itself may pre47.

48.
49.
50.
51.

52.

See Atlanta & West Point R.R. v. Hemmings, 192 Ga. 724, 16 S.E.2d 53 (1941)
which treated the language of the 1858 Act, elevating a judicial decision to the level
of an act of the legislature, as still being effective. Certainly, it is strange for an
appellate court to have the power of revoking an act of the General Assembly at the
same time it reverses a former decision.
Ga. Laws 1895, p. 15.
Ga. Laws 1896, p. 42, 44.
GA. CODE ANN. §6-1611 (1964 Rev.).
GA. CODE ANN. §2-3701 (1948 Rev,),
This idea along with many others in reference to the validity of Code §6-1611 was
excellently developed in the brief filed by the Attorney General in connection with
the motion for rehearing. Equally devastating and helpful was the brief filed in
support of the motion by attorneys representing parties in interest: Heyman and
Sizemore; Fisher and Phillips; Harmon and Thackston; Sanders, Hester and Holley;
and Perry, Walters and Lippitt.
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scribe. This seems definitely to vest the power in the regulatory authority
of the supreme court whereas the Constitution of 1877 which was in effect
prior to 1945 vested such power in the General Assembly. 53 Consequently,
assuming that the vesting of this sort of rule-making authority in the supreme court is valid, the only way to provide a proper basis for the full
bench rule would be the issuance of an appropriate regulation by the Court.
When, in connection with the Big Apple appeal, argument was presented
(in support of the motion for a rehearing) that the status of Ga. Code
section 6-1611 was dubious and that the issuance of a regulation by the
court was necessary, there was immediate agreement. To indicate complete
concurrence, the court declared that since 1945, Ga. Code section 6-1611
had been without legal existence. On the other hand, advice was issued to
the petitioners to "[S]ee our rules." 54 This terse advice was not accompanied with a citation to such rules, and after a faithful and intensive
search of every "nook and crannie" failed to produce results, it would
seem that the full bench rule that played such a significant role in the
disposal of Big Apple, was, at the time of the decision, only a gleam in the
composite eye of the judiciary.55
In addition to the terse advice, the court offered two additional grounds
for adherence to the full bench rule. In the first place it was noted that both
before and after the ratification of the Constitution of 1945 the court had
deliberately and consistently required a unanimous decision to overrule a
unanimous decision and second, that since the creation of the court in 1845,
unanimous decisions had been deemed binding, and that such decisions had
been respected and followed, and had been overruled only by a unanimous
court.
As for the first ground, the period from 1859 to 1945 must be deducted
from the sweeping coverage of the court, for during this time the full bench
rule was a creature of the legislature, and when it so happened that the
court invoked the rule, the legislation and code section were usually cited
and purportedly followed. This makes rather specious the application of
such expressions as "deliberately" and "consistently" to the conduct of the
judiciary. There remains, however, in so far as the first ground is concerned, the period from 1945 down to Big Apple, in which, admittedly, Ga.
Code section 6-1611 was without legal existence, and during which time
(so the court appears to intimate) the full bench rule was supported by
some sort of judicial custom which is not in need of legislative authority.
It would seem that this proposition should be tested by a reference to the
cases for the purpose of determining the role of Ga. Code section 6-1611
after it ceased to exist.
53.
54.
55.

GA. CODE ANN. §2-3008 (1948 Rev.).
See GA. CODE ANN. §24-45 (Supp. 1967).
If this observation were set to music, the instruction for a rendition should be "softly."1
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From 1945 until the decision in Big Apple, a reference to the full bench
rule appeared in the judicial opinions of 10 cases. The first case was Johns
v. League, Duvall and Powell, Inc.,56 which was decided in 1947. In this
case an action was brought by a realtor to recover the agreed commission for
locating a purchaser who was ready, willing and able. The evidence tended
to establish an oral contract to pay the plaintiff 5 percent of the purchase
price of $35,000, and that a proper purchaser had been produced, and that
in fact the land had' been sold. The defendant denied that he had made
a contract with plaintiff or that he had promised to pay a commission, or
that the plaintiff had produced a purchaser. The court charged the jury
that it "would be 5 percent commission if he is entitled to recover" and
charged in addition that if the verdict was for the plaintiff then it should
be in such amount as "you believe he is entitled to." The jury returned a
verdict in the sum of $875 which is precisely one-half of 5 percent of the
sale price of $35,000. The defendant filed a motion for a new trial on the
ground that the verdict was contrary to the evidence, the pleadings and
the charge. In the supreme court, however, the contentions of the defendant
fell by the wayside by virtue of a rule to the effect that a defendant against
whom a verdict has been returned cannot complain on the ground that
the verdict is for a less amount than that which the plaintiff was entitled
to recover.
In order to support this rule, the majority opinion cited a series of cases
beginning in 1880 in which an identical rule had been followed and declared that it was bound by its own full bench decisions until or unless
they were overruled by law, and cited as controlling authority Ga. Code
section 6-1611 which, at the time, according to Big Apple, did not have
legal existence. Obviously, the rule which prevents the defendant from
objecting to the smaller verdict is acceptable where the amount involved is
unliquidated or disputed; when this is the situation, the defendant has no
ground for complaint. Of the six cases cited by the majority, four 5T were
concerned with unliquidated claims and the other two5 8 are so involved
factually that they are dubious authority for anything. But in each of the
cases, somewhere along the line, the thumbnail rule "[t]hat a verdict for
the plaintiff is too small is not good ground for an exception by the defendant," puts in an appearance and this is deemed to be controlling by
the majority. Unfortunately, the merits of the defendant's contention are
never considered, and the judgment is based on a blind congruence with
the full bench rule. Moreover, the court seemed little concerned over the
fact that the general treatment of the problem in the other states is con56.

202 Ga. 868, 45 S.E.2d 211 (1947).

57. Roberts v. Rigden, 81 Ga. 440, 7 S.E. 742 (1888) ; Central of Georgia Ry. v. Trammell
and McCowan, 114 Ga. 312, 40 S.E. 259 (1901); Pullman Co. v. Schaffer, 126 Ga.
609, 55 S.E. 348 (1906) ; Strickland v. Hutchinson, 123 Ga. 396, 51 S.E. 348 (1905).
58. Ellis v. United States Fertilizer and Chemical Co., 64 Ga. 571 (1880); Delvin v.
American Harrow Co., 131 Ga. 300, 62 S.E. 198 (1908).
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trary to the thumbnail standard. 59 Probably, however, the lack of clear-cut
authority in Georgia and the contrary view in other jurisdictions caused
the court to refer to a series of decisions by the Georgia Court of Appeals
which purported to follow the thumbnail rule. But decisions by the court
of appeals are not binding on the supreme court, and usually, in each of the
decisions cited, the implementation of the rule was accompanied by a citation to a decision by the supreme court.
If the majority was writing under pressure, it came from a devastating
dissent by Justice Atkinson wherein it was observed that (I) none of the
full bench cases cited by the majority were in point; (2) that in an action
based on an express contract a verdict based on quantum meruit is error;
(3) that the thumbnail rule is applicable to many cases but it is not a rule
of such general application as to cover every instance. To illustrate, the
court posed the following problem: Suppose a suit in ejectment for a described tract of land is defended on the ground that plaintiff's deed is a
forgery. Could the defendant complain if the verdict was for a one-half interest in the land; (4) in the present case the defendant as a litigant is
entitled to have the question of liability determined by the jury in accordance with the petition, the evidence and the charge of the court. The
purpose of treating this decision in detail has been not only to show the
continued virility of Ga. Code section 6-161 1, but to show the undesirability
of the full bench rule whether it is supported by legislation or regulation
or some vague notion about judicial custom. 60
In Crown Laundry v. Burch,61 the second case decided since 1945 involving the full bench rule, the plaintiff failed to attach to the petition a prayer
for process. The clerk, however, attached process, and after service the
defendant moved to quash and dismiss on the ground that the court was
without jurisdiction. Whereupon the plaintiff offered to amend the petition
by adding a prayer for process. The proffered amendment was disallowed
by the superior court which was reversed by the court of appeals 62 which,
in turn, was affirmed by the supreme court.
In its affirmance the supreme court noted that the court of appeals had
followed three previous decisions of the supreme court which were ample
authority for allowing the amendment, and that the three cases were full
bench decisions which had not been overruled or modified, and, since they
are not in conflict with any older decisions, they must be followed. 63 Also,
59.

See cases collected in 23 A.L.R. 302.

60. In Ellis v. United States Fertilizer and Chemical Co., 64 Ga. 571 (1880), the court

61.

advised the defendant that if he thought the verdict was too small, he should merely
pay the larger sum to the plaintiff voluntarily. This observation misses the point
completely.
205 Ga. 211, 53 S.E.2d 116 (1949).

62.

78 Ga. App. 421, 50 S.E.2d 768 (1948).

63.

Nevertheless, GA. ConE ANN. §81-1313 (1956 Rev.) contains rather strong language
to the effect that void process must not be amended nor, in the absence of waiver,
may process be supplied.
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observed the court, there had been no request to review and overrule such
cases in the manner prescribed by Ga. Code section 6-1611, and so long
as they were permitted to stand, they had the force and effect of a statute.
Obviously, regardless of the observation made in Big Apple, Ga. Code section 6-1611 seems to be very much alive.
In Thomas v. Eason,64 which is the third piece of period furniture, the
buyer instituted a proceeding which sought to obtain specific performance
of an agreement to sell land. The defendant alleged that the written agreement sued upon did not contain certain provisions which had been agreed
to but which had been fraudulently omitted, and since the seller did not
at the time have his glasses, he was not able to read the agreement. The
court disposed of the matter in conventional fashion by holding that the
parol evidence rule excluded testimony of the additional terms of the contract, and the type of fraud alleged was not sufficient to relieve the defendant of the duty to read the contract. Defendant filed a motion for a
rehearing and called the court's attention to Brooks v. Mathews, 5 wherein
it was held that an allegation that the plaintiff, in reading the contract
to defendant had quoted a provision to the effect that the mule, which was
he subject of the sale, had weak eyes but was otherwise sound, whereas
actually the provision read that the mule had weak eyes and was not warranted in any particular, was a sufficient allegation of fraud, and if established by evidence, would be a defense. The Brooks case was a full bench
decision. In order to avoid Brooks the court noted that it had never been
followed, that it had been referred to only occasionally, 6 6 and in Stoddard
Manufacturing Co. v. Adams, 67 the ruling in Brooks had been limited to its
own particular facts.
One popular way of overruling a case is to limit it to its own particular
facts, and this can be done without disturbing Ga. Code section 6-1611. Nevertheless the court seemed to think that an explanation was proper; as a sort
of justification it observed that at the time of Stoddard a three-judge full
bench decision could be overruled by five justices, and since five were sitting at such time, they could have gone all the way; consequently, the limitation to its own facts was legal. The answer to this is, of course, that there
is a good deal of difference in what a court might do and what it actually
has done. This may account for the fact that it was immediately noted that
the ruling in Brooks v. Mathews was contrary to the earlier case of Bostwick
v. Duncan, Johnston and Co.,68 and listed, for further reference, six earlier
64.

208 Ga. 822, 69 S.E.2d 729 (1952).

65. 78 Ga. 739, 3 S.E. 627 (1887).
66. E.g., Augusta S. Ry. v. Smith & Kilby Co., 106 Ga. 864, 33 S.E. 28 (1899); Walton
Guano Co. v. Copelan, 112 Ga. 319, 37 S.E. 411 (1900).
67. 122 Ga. 802, 50 S.E. 915 (1905).
68. 60 Ga. 383 (1878).
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decisions. 69 The six earlier decisions are simply not in point; the court
seemed solely concerned with preserving as an absolute the parol evidence
rule, and the word fraud does not appear in the opinions.
In Bostwick, however, the defendant's plea, which is set out at great
length, contains an allegation to the effect that by fraudulent conduct and
representations the contract was changed and new terms were falsely and
fraudulently imposed. However, in the courts opinion, which denied that
the defendant's plea would authorize the admission of parol evidence,
concern is directed only toward keeping intact the written agreement and
the word fraud does not appear. Moreover, in the final sentence of the
opinion, which reflects the influence of social overtones, it is observed that
"in these days of hard swearing, when every man is a competent witness to
swear for himself in his own case, the rule that parol evidence is not admis6
sible to vary or contradict written contracts, should not be relaxed." 9a
This sentence gives to Bostwick a dated effect, and now that hard swearing
has ceased and amazement over the general right to appear as a witness and
testify has subsided, the holding should be promptly interred.
In the court of appeals, the Brooks doctrine has had a lively and extraordinary career. In Lee v. Loveland,70 which was decided in 1931, its authority was not questioned but it was distinguished on the basis of facts.
In Gassett and Sons v. Wilder,71 decided in 1933, Brooks was followed vigorously even though it conflicted with a previous decision of the court of
appeals. 72 In McCommons v. Greene Co.,73 Mutual Benefit Health & Accident Ass'n v. Marsh,7 4 and American Cyanamid Co. v. Sawan, Inc., 75 the
authority of Brooks was not questioned, but again the cases were distinguished on the basis of facts. In Walker v. B. E. Robuck, Inc., 76 a 1956 de-

cision, the court of appeals for the first time questioned the authority of
Brooks and noted that in Thomas v. Eason 77 the supreme court intended
to overrule Brooks, if it did not do so expressly. In the supreme court on
certiorari,78 another effort was made to clarify the status of Brooks by the
observation that it had been found to be in conflict with older decisions
and would not be followed.
This rather extensive discussion of Thomas v. Eason may seem irrelevant
since it has no bearing at all on the legal existence of Ga. Code section
69. Williams v. Waters, 36 Ga. 454 (1867) ; Lester v. Fowler, 43 Ga. 190 (1871) ; Scurry
v. Cotton States Life Ins. Co., 51 Ga. 625 (1874); Howard v. Stephens, 56 Ga. 448
(1876); Biown v. Cheatham. 66 Ga. 14 (1880) ; Turner v. Rives, 75 Ga. 606 (1885).
69a. Bostwick v. Duncan, Johnston & Co., 60 Ga. 383, 387 (1878).
70. 43 Ga. App. 5, 157 S.E. 707 (1931).
71. 46 Ga. App. 651, 168 S.E. 903 (1933).
72. Hadden v. Williams, 37 Ga. App. 464, 140 S.E. 797 (1933).
73. 53 Ga. App. 171, 184 S.E. 897 (1936).
74. 62 Ga. App. 425, 8 S.E.2d 117 (1936).
75. 91 Ga. App. 760. 87 S.E.2d 161 (1955).
76. 93 Ga. App. 820, 93 S.E.2d 178 (1956).
77. 208 Ga. 222. 69 S.E.2d 729 (1951).
78. B. E. Robuck, Inc. v. Walker, 212 Ga. 621, 94 S.E.2d 696 (1956).
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6-1611 due to the fact that at the time of its use in the Stoddard decision
in 1905, there is no doubt that legislation fully supported the full bench
rule. However, the discussion does demonstrate the futility of the full
bench rule as a means of achieving certainty or as a means of implementing
the rule of stare decisis or improving the judicial process in any respect.
The situation seems to be ably presented in the following sentence from
the opinion of the court of appeals in Robuck: "There is apparently a
great contrariety of opinion among the decisions dealing with cases of this
type, which grows out of the nuances between the facts of various cases." 79 To
this should be added the observation that whenever there are as many as
two cases involving the same problem, such nuances between the facts exist.
Pirkle v. Gurr, ° another post-1945 item (decided in 1962), is presented
without regard to time sequence in that the issue is similar to the one in
the preceding case, and the disposition of the issue adds much to "contrariety" and "nuances." The plaintiff, a blind person, sought to cancel an
instrument because the content had been misrepresented, and she had
signed the document relying on such misrepresentation and had failed to
get some disinterested party to check the contents. By a score of 4 to 3 the
plaintiff won. The nuance involved was the inability to read resulting from
physical impairment. Actually, Ga. Code section 6-1611, which is not cited
by either the majority or the minority group, has little to do with the case
except to send both sides looking for the earliest full bench decision dealing
with the problem. The group of four came up with Grimsley v. Singletary,S'
a 1909 decision dealing with a "poor, illiterate negro" who had been induced to sign a deed by the representation that it was a note. The court
held that the failure to get some one to read the instrument caused the
instrument not to be binding.
The group of three did not fare so well in their search. They produced
the case of West v. Carolina Housing Corp.,8 2 which decided that an alle-

gation by the plaintiff that he was an ignorant, practically illiterate colored
person who could not read or understand the papers, did not allege a cause
of action. West was decided in 1955, but the minority of three insists that
the authority for the ruling was two full bench decisions, Truitt-Silvey Hat
Co. v. Callaway and Truitt8 3 and Lewis v. Foy,8 4 which were cited and
relied on by the court in deciding West. The majority of four replied by
declaring that neither Truitt-Silvey nor Lewis were in point since neither
was concerned with the effect on negligence where there was a physical or
intellectual disability affecting reading.
79. 93 Ga. App. at 824, 93 S.E.2d at 181 (1956).
80. 218 Ga. 424, 128 S.E.2d 490 (1962).
81. 133 Ga. 56, 65 S.E. 92 (1909).
82. 211 Ga. 789, 89 S.E.2d 188 (1955).
83. 130 Ga. 637, 61 S.E. 481 (190a).
84. 189 Ga. 596, 6 S.E.2d 788 (1940).
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Actually, to the extent that both groups expressly or impliedly searched
for the earliest full bench decision which, despite nuances, would support
their viewpoint, Ga. Code section 6-1611 played a part in the decision. The
sad aspect of the matter, however, is the fact that the bench- spends its entire
time and ability attempting to match nuances rather than to determine
which rule would be preferable.
In Rivers v. Cole CorporationY5 which is a period piece decided in 1952,
the rule of law enunciated was that the acceptance by the creditor of a sum
less than the amount due by the debtor, with the understanding that the
receipt of the lesser sum is satisfaction of the entire debt, precludes the
creditor from collecting the balance even though the claim is undisputed
or liquidated. This prijnciple is not in accord with the common law or with
the rule that prevails in practically every state. Every distinguished scholar
who has written in reference to conventional obligations has noted that
the understanding is not enforceable since it is not supported by considera86
tion.
Actually, this case is the aftermath of Sylvania Electric Products v. Electrical Wholesalers, 7 wherein the generally accepted common law rule was
followed. The same justice who wrote for the majority in Sylvania Electric
Products also wrote a vigorous dissenting opinion in that same case, and
in the present case the vigorous dissent triumphs. The main reason for the
triumph was the fact that the point was decided even before the supreme
court came into existence.88 Thereafter the ruling was followed in many full
bench decisions. To complete the victory, the court invoked that portion of
the 1859 act which declared that a full bench decision is the equivalent of
an act of the legislature, and as legislation, such full bench decision is
binding. Incidentally, if a full bench decision is the equivalent of an act of
the legislature, then there is more conflict and inconsistency among legislative acts in Georgia than elsewhere. Again it should be noted that the
struggle of the court in the midst of a vast contrariety was not to determine
the preferable rule, but to discover the earliest full bench rule and to follow
it regardless.
In Capers v. Ball,89 which is another post-1945 item, the question raised
was whether the bill of exceptions had been tendered to the trial judge
within the time provided by law. The judgment had been rendered on July
27, 1954, and the certificate of the judge had been signed on September
15, 1954, obviously not within the time permitted. 90 The appellant argued
85. 209 Ga. 406, 73 S.E.2d 19 (1952).
86. 1 S. WILLISTON, CONTRACTS §120 (3d ed. 1957); 6 A. CORBIN, CONTRACTS §120 (3d ed.
1957).
87. 198 Ga. 870, 33 S.E.2d 5 (1945).
88. Evans v. Pollock. Dudley's Ga. Dec., Part I, p. 33 (1842).
89. 211 Ga. 502, 87 S.E.2d 85 (1955) :
90. Time to tender is within 30 days from date of decision. GA. CODE ANN. §6-902 (1964
Rev.) .
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that the language now appearing in the bill of exceptions which states:
"Now, within the time provided by law, comes .

.

. and tenders this his bill

of exceptions" makes it appear affirmatively that the bill was appropriately
tendered. The supreme court noted that in regard to the contention of the
appellant there were two lines of decisions that were in hopeless conflict.
Many of the decisions were lined up in the opinion, with the earliest one
carrying the date of 184991 when the court was only 4 years old. Eventually,
the court adopted the view of the earlier full bench decisions and the writ
of error was dismissed.
There was one heartening aspect of this decision. This was the observation that when it appeared that there was a long line of conflicting decisions that were irreconcilable, it was the duty of the court to follow that
line of decisions which appeared to be sound and expressly to overrule conflicting decisions. This is in sharp contrast to the usual approach which
is to find the oldest full bench decision and declare it controlling (This
could easily have been done here and would have produced the result preferred by the court.) or else to invoke the necessary procedure for overruling the earlier decisions.
Probably this aboutface arises from a temporary desire to denigrate the
full bench rule and its doctrinal gloss. For example, out of a clear sky
the court declared that it doubted the constitutional validity of Ga. Code
section 6-1611. This, of course, is delightful, and it is so unfortunate that
the point was not pressed. Again, when appellant contended that the full
bench cases that he depended on could not be overruled unless there had
been a request by interested parties, and then in support thereof an oral
argument, the court replied that, first, as to argument, this was required
by the full bench rule, but argument meant either oral or by brief, and
since briefs had been presented, the requirement was satisfied; second, it
was true that Ga. Code section 6-1611 required a request, but this does not
mean that the court is powerless to overrule a decision if a request is not
made. Apparently, then, after this thorough job of overhauling, about the
only thing left of the full bench rule is the requirement that full bench
decisions must be overruled by full bench decisions and the protective
procedure of request, permission and argument is abandoned.
Incidentally, as to the requirement of a request, this case conflicts with
a previous full bench decision; consequently, the court should rectify and
clarify the record as soon as possible. In Adkins v. State,92 the court observed:
While we are constrained by the decisions in the cases of McMath
and Jones . . . to affirm the judgment in this case, we can not but
express our dissatisfaction with the rulings in these cases. We do
91.

92.

Clovis v. Bank of Tennessee, 6 Ga. 481 (1849).

103 Ga. 5, 12, 29 S.E. 432, 435 (1897) ; see Sovereign Camp Woodmen of The World

v. Norman, 190 Ga. 872, 10 S.E.2d 920 (1946).
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not think they are supported by the Connor case; and even if they
are, we do not think any of them are supported either by authority
or reason. As no request was made to review these cases, we can
not overrule them.
One more such job on section 6-1611 and it can be forgotten. But for our
purposes, in the present case the court deems that statute to be alive and
kicking, and purports to follow it.
In Camp v. Camp,93 another period piece, the question raised was whether
in a habeas corpus proceeding involving the custody of minor children
the trial court erred in admitting in evidence a report by the Welfare
Department of Bibb County. The court noted that there was complete confusion and contradiction in the decisions of the Supreme Court of Georgia,
although it believed "that it had been made "crystal clear" by previous
decisions that such reports could not be considered. In order to eliminate
confusion, the court lined up a series of four decisions which were declared
to be expressly overruled. In taking this action the court noted that notice
had been given to counsel as provided by Ga. Code section 6-1611. Although
it was grand while it lasted, the attack mounted against the full bench
rule in the preceding case has surreptitiously subsided, and section 6-1611
has been rescued from oblivion.
In Wright v. Lester,94 which is another period piece, the question raised
was whether an action for alienation of affections and loss of consortium
was available in Georgia. Admittedly, there was no such action at common
law and legislation had never been enacted which authorized such a cause
of action. In the court of appeals, where the query was first posed, the
answer was in the affirmative on the ground that that court had frequently
recognized the existence of such a cause of action, and the Constitution of
19459- had ratified and affirmed such cases as the law of Georgia. Apparently, the effect of this construction would give permanence to all the decisions of the court of appeals prior to 1945. Just imagine what effect this
would have on the running battle for supremacy in matters legal. Consequently, the supreme court granted certiorari and proceeded to revise the
interpretation of the constitutional provision. After lifting the freeze, the
court observed that Ga. Code section 6-1611 provided the procedure by
which prior decisions of this court could be overruled, that such code section was of full force and effect at the time of the adoption of the Constitution of 1945, and that neither the supreme court nor the court of
appeals is prohibited from overruling prior decisions in the manner provided by law. Although the language is not clear, it is reasonable to assume
that the manner provided by law referred to section 6-1611.
As for the running battle about matters legal, it seems to have been
93.
94.
95.

213 Ga. 65, 97 S.E.2d 125 (1957).
218 Ga. 31, 126 S.E.2d 419 (1962).
Ga. Const. art. XII, §1, para. 5; GA. CODE ANN. §2-8005

(1948 Rev.).
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one-sided for too long a time. Indeed, not only has it been one-sided, but
both sides seem to have achieved a pervasive indifference as to what the
other does. This may be due to lack of time or lack of energy, or lack of
interest in the intellectual activities of the other, or that both levels are
proceeding along the identical well-worn rut. Be this as it may, it is suggested that a change may be helpful, and with this in mind it is urged that
the new constitution should bestow on the court of appeals jurisdiction to
review the decisions by the supreme court. Incidentally, this may be the
very suggestion that the Citizens Conference of Georgia should implement in
their valiant struggle to improve the Judicial Department of Georgia.
In Hood v. First National Bank,9 6 decided in 1963, the question was
raised as to how Georgia's mortmain statute should be interpreted. In
pursuit of this project, the court encountered two decisions which it deemed
to be erroneous. Thereupon, just as provided in Ga. Code section 6-1611
and just as though such section had legal existence, counsel were requested
to submit briefs on whether such decisions should be reviewed and overruled. Briefs were filed, and the court concluded that both decisions were
unsound and expressly overruled them. It should be noted that the court
recognized the existence of section 6-1611 and followed it.
The final decision in the period from 1945 to Big Apple was Cody v.
Cody,97 and the question presented was whether a motion for a new trial
was a proper remedy for attacking a judgment holding a party in contempt
for failure to pay alimony. Upon investigation, the court found considerable
confusion in the decisions due in part to changes in legislation, but that
currently a motion for a new trial was the proper remedy. There was one
decision to the contrary, and in order to clear the deck, the court invoked
section 6-1611. Following the requirements of this section closely, the decision was overruled.
This leaves for consideration the period from 1845, when the supreme
court was created, to 1858, when the special status was created for full
bench decisions by legislative enactment. In connection with the intervening period between the genesis of the court and the enactment of the full
bench rule, it should be recalled that the court observed in Big Apple that
since 1845 it had "considered itself bound by its unanimous decisions" and
would respect and follow such decisions, "overruling them only by a unanimous court which can be done without legislative authority. 9 8
In Cain and Morris v. Monroe,99 decided in 1857, the question was
whether the statute of 32 Henry 8, Chapter 9, commonly called "the Bill
of Bracery and buying of titles," was in force in Georgia. The defendantin-error insisted that, in view of the fact that it had been decided previously
96. 219 Ga. 283, 133 S.E.2d 19 (1963).
97. 221 Ga. 677, 146 S.E.2d 778 (1966).
98. 223 Ga. 756, 764, 158 S.E.2d 396 (1967). This "majority" view was ascribed to by a
bare majority of four justices denying the motion for rehearing.
99. 23 Ga. 82 (1857,).
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that the statute was in force in Georgia, it could not now be reconsidered.
The court replied by observing that it knew of no rule which precluded
an appellate court from reviewing its own decisions and overruling them.
In fact it was deemed to be the duty and highest obligation of the court,
if by its decision it had established as law that which it becomes thereafter
satisfied is not the law, to annul its error and restore the stream of justice
to its ancient and legitimate channel. Thereupon, the court extended to
each of three decisions, all of which were full bench, the pleasure of being
overruled.' 0 0 But the case that did the overruling was not a full bench
decision. 10' An interesting sequel to this case occurred after the passage of
the 1858 legislation giving absolute durability to a full bench decision. In
Jones v. Monroe,10 2 the court reversed Cain and Morris v. Monroe and
restored the full bench decisions which it had earlier overruled. This was
done, however, pursuant to the Act of 1858, and not as an exercise of inherent judicial authority.
Of particular interest is the attitude of the court when it decided to
engage in overruling previous decisions during the period preceding the
1858 Act. In Taylor v. Johnson,l03 the question presented was whether, in
an action on a sheriff's bond, the whole penalty was recoverable or whether
the defendant was liable only for the actual damages sustained by the
plaintiff. In concluding that actual damages sustained were the proper
measure, the court observed:
[I] would, were it in my power, uphold and maintain the doctrine
in 7th Georgia Reports'0 4 in all its stringency-not because it
emanated from this Court, but because it is calculated to subserve
and promote the best interests of the country. But convinced, as I
am, that to do so would be to assume legislative functions, I can
not hesitate as to my duty.
Thereupon, the previous case was overruled. Note, in the quoted language,
the painstaking balancing of interests and the ultimate triumph of duty.
Here was no scrambling to find the earliest full bench decision or any
special regard for the previous viewpoint simply because it was the product
of a full bench, but rather a conscientious effort to place at the forefront
the best interests of the nation.
Again, in Holman v. Carhart Brothers and Company,10 5 where one of
two partners who were sued on a note entered a plea that he was not a
member of the firm at the time the debt sued on was contracted, the court
100.
101.
102.
103.
104.
105.

Harris v. Cannon, 6 Ga. 388 (1849); Harrison v. Adcock, 8 Ga. 68 (1850) ; Thompson v. Richards, 19 Ga. 594 (1856).
Justice McDonald spoke for the court; Justice Benning concurred and Justice Lumpkin dissented.
32 Ga. 188 (1861).
17 Ga. 521, 539 (1855).
The case to which the court makes reference is Crawford v. Wood, 7 Ga. 445 (1849);
see also Dobb v. Justices, 17 Ga. 624 (1855).
25 Ga. 608, 609 (1858).
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held that such a plea was a plea in abatement and had not been filed at
the proper time. On appeal, the supreme court ruled that it was a plea
in bar and had been timely made. The court observed:
In Collier v. Cross,10 6 this court held . . . that a somewhat similar

plea was not good; but did not hold that it was a plea in abatement. And that decision I now think wrong, unless there were
some facts not reported, to support it, I must think, however, that
there were some such facts, although, I can not remember any.
Largely here, the overruling is done in an atmosphere of nonchalance (and
how else should it be done when the court is attempting to distinguish
between a plea in abatement and a plea in bar?). At least there is no effort
to bestow additional weight to a decision because it is the product of a full
bench.
In Jordan v. State,10 7 the question raised concerned the proper interpretation of the 18th Section of the 14th Division of the Penal Code which
authorized certain persons against whom a true bill was returned to demand a trial at the term such bill was returned or the next succeeding term.
if the person was not tried at the demanded term, he should stand acquitted.
The court held that a demand, to be effective, must be made before the
jury was discharged. In the course of the opinion, the court observed that
in Denny v. State'0 it had been held that the defendant was entitled under
the statute to make a demand, "at any subsequent term of the Court,"'0 9
and that reasoning in support of such position was plausible, but subsequent
reflection had induced the court to doubt whether it was a sound construction of the Code either upon principle or policy. This was deemed to have
overruled Denny, and although the judicial attitude is somewhat cavalier,
at least it was concerned with principle and policy and not with benches
that were full.
In Reid and Murphy v. State" 0 reviewing the trial of defendants for
simple larceny in which, after the opening argument to the jury had been
made and while counsel for the defendants was replying, the solicitor was
permitted to present a witness and to take additional evidence. In the
course of its opinion, the court observed that in the permitting of an interruption, action had been taken which was at variance with Judge, a
Slave v. State;"' but nevertheless, in regard to such action, the court remarked: "We think, that this is the right conclusion.niia Would it be possible, incidentally, to overrule a full bench decision in a more direct or
more brief fashion?
106. 20 Ga. 1 (1856).

107.
108.
109.
110.

18 Ga. 532 (1855).
6 Ga. 491 (1849).
Jordan v. State, 18 Ga. 532, 534 (1855)
23 Ga. 190 (1857).

111.

8 Ga. 75 (1850).

(emphasis is that of the court).

lila. Reid and Murphy v. State, 23 Ga. 190, 193 (1857).
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Finally, in Hargraves v. Lewis, 11 2 Judge Lumpkin candidly stated, while

reviewing a former decision by a full bench including himself:
And I gladly avail myself of the opportunity thus afforded to correct, so far as I am concerned, the view expressed by the Court
when this case was before us in another form at Talbotton. * * * I
am satisfied that my first impression was wrong as to the Chancery
practice in this particular; and in the absence of authority I was
misled by analogizing bills of review too strictly to writs of error.
In this instance, the language and action of the court is indeed unique.
The Talbotton case was full bench, but in the latter case Judge Lumpkin
overrules Talbollon with no hell) from his associates. In fact, in the concurring opinion of Jtudge Nisbet (who earlier had written for the court)
and in the dissenting opinion of Judge Warner, the overruling of the earlier
case is of no concern and is not mentioned. Probably this is the explanation
of the strange language by Judge Lumpkin that the overruling was his own
personal consideration.
Obviously, in the period prior to 1858, any notion about the sanctity of
a full bench decision was non-existent and it would seem that the sweeping language of the court in Big Apple should be qualified. But even
better would be the revocation of the full bench rule. Indeed, such a rule
is not in accord with the nature of law and its presence and support indicates a misunderstanding of the functioning of the judicial process. Assuming that full bench stability is a desirable condition, there is nonetheless
as much, if not more, conflict here as there is in any other state. Frequently,
when the problem is raised, the ensuing research reveals long lines of competing decisions which, for some reason, had escaped notice over many
years. And, when this happens, overruling is on a wholesale basis.
Once upon a time, about a generation ago, a distinguished member of
the Supreme Court of Georgia accepted an invitation to address the students
at one of the law schools of the state. Casting to one side any discussion
112. 7 Ga. 110 (1849). The history of this case, involving a suit on a note loaning a sum
of money at usurious interest rates and alleged collusion between lender and borrower and between lender and indorser (who had confessed judgment), was rather
complex. See also Hargraves and Wynn v. Lewis. 3 Ga. 162 (1847) (affirming trial
court judgment for defendant and granting permanent injunction against any suit
against defendant by Wynn since the defendant had satisfied the judgment at lawful
rates); Hargraves v. Lewis, 6 Ga. 207 (1849) (reversing supreme court's grant to
Wynn in 1848 of dismissal because his name was used by Hargraves without his
knowledge or consent on the original petition; court found Wynn entitled to a
severance only).
For additional instances of early cases being overruled see Dickinson v. Allison, 10
Ga. 557 (1851). overruling Garvin v. Gallagher, 1 Ga. 315 (1846) ; Perkins v. Attaway, 14 Ga. 27 (1853), overruling Grier v. McLendon, 7 Ga. 362 (1849). See also
Robinson v. Wilson, 19 Ga. 505, 508 (1856), wherein the court, in an extraordinary
method of overruling a case, stated: "This is the construction which was sanctioned
by this Court in Simmons v. Blackman, [16 Ga. 318 (1853)], and if what is contrary to this view in McNight v. Killett, [9 Ga. 532 (1851) ] was ever anything more

than an obiter dictum, it is to be considered as overruled by the decision in that
case.
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of legal theory, the justice, in a practical way, described the method the
court followed in deciding a case. The first step was to hand the record to
a member of the bench who would then prepare a tentative opinion, stating
the facts, exceptions, and the reasoning and conclusion. This tentative
opinion was then circulated among the other members of the bench, and
upon agreement it became the judgment of the court. When circulated,
the briefs and record did not accompany the opinion, and, as few lawyers
at the time ever appeared in person for oral argument, the only knowledge
that the other members had of the case was contained in the tentative
opinion. Regretably, according to the justice, the opinions were one-judge
affairs. How strange, indeed, to refer to opinions of this era as full bench.
And, in this connection, the question remains as to what extent today do
members of the bench actually engage in the preparation and rendition
of what are classed as "full bench decisions?"
In Big Apple, at the end of the decision, the court engaged in a bit of
sentimentality in support of the full bench rule. A reference was made to
stare decisis but the court did not stop with the customary two words, but
produced the entire sentence which reads: Stare decisis et non quieta
movere. To this was added the translation: "Stand by the decisions and do
not disturb settled points."11 3 About the only effect of this quotation is to
demonstrate the belief that the truth is always truer if contained in a Latin
maxim. In the final sentence, the one which follows stare, the court observes that the application of this doctrine is "essential to the performance
of a well-ordered system of jurisprudence." 1 14 The use of the word jurisprudence in this sentence seems strange. Jurisprudence means science of
law, and whether or not in any jurisdiction, stare was recognized or not
would make little difference as to the quality of the particular school of
scientific thought. It would be more accurate if the court would say "system
of law" rather than "system of jurisprudence." But really, of course, stare,
in the sense of stability is essential, and most of the significant scholars in
the field have urged stability. On the other hand they have also urged, in
effect, that the law must not stand still. If it does stand still, then in some
moral storm of the future, a plan to pack the court may be urged. The
federal courts are still suffering from the last one. Pound, Holmes, Kent
and Cardoza have all paid homage to stability, but also they have insisted
that change must occur. Holmes' attitude is represented by his observation
that "[I]t is revolting to have no better reason for a rule of law than that
so it was laid down in the time of Henry IV."1 5 It is still more revolting
if the grounds upon which it was laid down have vanished long since, and
the rule simply persists from description of the full bench rule. But probably the finest one was made by Chief Justice Bleckley in the course of his
113.
114.

223 Ga. 756, 764, 158 S.E.2d 396 (1967).
Id.

115. Quoted in

FRANK, LAW AND THE MODERN MIND

255 (1949).
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opinion in Ellison v. Georgia Railroad,116 wherein he wrote: "When an
error of this magnitude and which moves in so wide an orbit competes with
the truth in the struggle for existence, the maxim for a supreme court,
supreme in the majesty of duty as well as in the majesty of power, is not
stare decisis, but Fiat justitia ruat coelum."
Even if the full bench rule had not been applied in Big Apple, the result
would probably have been the same. The appellants insisted, in connection
with the motion for a new trial, that without the rule, the milk legislation
would have been held constitutional. In answer to this contention, the
court noted that four members of the bench would hold the act unconstitutional on the merits whereas only three would hold such legislation valid.
It is, of course, impossible to determine the effect of the full bench rule
on the view of the four." 7 Therefore, in order to insure a future of pure
and wholesome milk for Georgia, the meaning and scope of the expression
"business affected with a public interest" must be deciphered and its effect
upon the merits of the Big Apple case determined.
BUSINESS AFFECTED WITH A PUBLIC INTEREST

Prior to Big Apple, the constitutional validity of Georgia's Milk Control Act" s had been considered on five different occasions, and except in
Harris v. Duncan," 9 the validity of the act on each occasion was sustained.
In Bohannon v. Duncan, 20 which was the first to appear, the question was
handled rather summarily by holding that the petition was subject to general demurrer. In reaching this result, the court accepted the legislative
findings and statement of policy contained in section 1 of the Act and
then proceeded to follow the majority opinion in Nebbia which it deemed
to be persuasive. In addition, the court quoted from Nebbia the observation
that "business affected with a public interest" was the equivalent of saying
that the business was subject to an exercise of the state's police power.
In Gibbs v. Milk Control Board, 21 which is the second appearance of
the Milk Act in the supreme court, the constitutional question related to
the validity of the exclusion from coverage of producers who do not have
more than six cows producing milk for sale. This classification was thought
to be reasonable and hence was not a violation of the equal protection
clause of the fourteenth amendment.
On the third trip, in Holcombe v. Georgia's Milk Producers Associa116.

87 Ga. 691, 13 S.E. 809 (1891).

117.

It remains nonetheless true that, if but one of the four justices nominally adhering
to the former decision on the merits in Harris v. Duncan actually disagreed on the
merits and yet deferred to the technicality of the full bench rule, the Big Apple case
was consequently decided not upon law, but rather upon "technicality."
Ga. Laws 1937, p. 247; GA. CoDr ANN., tit. 42 ch. 5 (1957 Rev.).
208 Ga. 561, 67 S.E.2d 692 (1951).
185 Ga. 840, 196 S.E. 897 (1938).
185 Ga. 144, 196 S.E. 791 (1938).

118.
119.
120.
121.
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tion,1 22 the Milk Act was subjected to a veritable work-out, but survived

the ordeal with colors flying. In this case the following constitutional objections were raised: (1) the Act deprives certain of the complainants of
their property without due process by requiring them to pay illegal exactions as license fees; (2) the Act violates the equal protection clause in that
its provisions are made operative in a particular shed only by means of an
election, which is discriminatory as to the consumers of milk and store
operators because they have no vote in determining applicability of the Act;
(3) the Act violates due process by fixing prices in the milk industry;
(4) the Act permits the delegation of legislative power. Numbers (1) and
(4) are phases of the development of administrative agencies, and only
rarely have such contentions succeeded; as for (2), most any classification
that aids a proper legislative purpose is permissible. As for the third contention, this was answered by reference to many state and federal decisions
which had approved similar legislation on the general principle "that the
police power of the State extends to a reasonable regulation of the milk
industry in order to assure to the public an adequate supply of wholesome, healthful milk, and that the legislature shall judge of the necessity
and the nature of these regulations so long as they are not arbitrary in
nature or capriciously founded."' 1 3 Significantly, two members of the
court dissented on the validity of price fixing. The theory developed by the
dissenters was to the effect that the Act takes from the seller and purchaser
the right to agree upon price, that the price is essentially a part of the
contract, that a contract is a species of property which is protected by the
due process clauses of the state and Federal Constitutions, and such property right may not be abridged by mere legislative act. In addition, according
to the court, neither the legislative power of the General Assembly nor
the police power of the state is above the constitution, and further, what
has been said applies to price fixing even when it is a part of a general plan
to provide the public with wholesome milk.
It would seem that any evaluation of the court's theory should take
account of the following observations. It seems unfair to include due process
from the Federal Constitution since Nebbia decided that the regulation
of milk did not offend fourteenth amendment due process. But since the
Court cites only the dissenting opinions in Nebbia, the dissenters may have
thought that after all, this was the holding. The use of the word above in
locating the relative positions of due process and police power is, to some
extent, baffling. Is it used in a spatial sense like the words in a song that
refer to "stars above me"? Or, does it elevate the constitutional guaranty
of due process to the role of an absolute? After all, it has been frequently
observed that none of the guarantees are absolutes, and that there must be
"room in the joints so the machine will run." The idea of absolutes would
122. 188 Ga. 358, 3 S.E.2d 705 (1939).
123. Id. at 377.
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have been accepable in the days of laissez-faire, but in today's complex
society, such an idea has no place. Actually, if the constitution remains "up
above," then the power of the state to regulate by a reasonable exercise of
the police power will not exist. Since when, incidentally, has due process
assured to anyone the right to run a business as he pleases. Probably the
relative positions of due process and police power have never been better
portrayed than in the following excerpt from the majority opinion in
Nebbia:
Under our form of government the use of property and the making
of contracts are normally matters of private and not public concern.
The general rule is that both shall be free of governmental interference. But neither property rights nor contract rights are absolute; for government cannot exist if the citizen may at will use his
property to the detriment of his fellows, or exercise his freedom of
contract to work them harm. Equally fundamental with the private
right is that of the public to regulate it in the common interest.
And the guaranty of due process, as has often been held, demands only that the law shall not be unreasonable, arbitrary, or
capricious, and that the means selected shall have a real and substantial relation to the object sought to be attained. 124
The final sentence in the Holcombe dissent reads as follows: "[I]t is not
entirely out of place to note that if the General Assembly could constitutionally fix the price at which wholesome milk must be sold, as provided
in this act, it could constitutionally prevent an owner of one cow from
giving or selling wholesome milk to his neighbor."' 12 5 This, of course, is
"parading the horrible," and the answer to it is that the court should wait
until such a case is duly presented before it decides it.
In Fleisher v. Duncan,126 the fourth case, which is an abbreviated head

note affair, the court sustains a general demurrer on the ground that the
petitioner failed to state a cause of action. 127
This leaves only Harris v. Duncan, which has already been treated in so
far as the formal bases of the opinion are concerned. As for stare decisis, the
previous cases which had held that the Milk Control Act was constitutional,
were definitely snubbed on the ground that they were not full bench
decisions. Treated similarly were federal decisions, such as Nebbia v. New
York 12s and Highland Farms Dairy v. Agnew, 129 and many rulings by the
124.

291 U.S. 502, 523-25 (1934).

Accord, Ward v. Big Apple, 223 Ga. 756, 761-63, 158

128.

S.E.2d 396 (1967) (Undercofler, J., dissenting).
188 Ga. 358, 379, 3 S.E.2d 705 (1939) (Atkinson, J.,and Duckworth, J.. dissenting).
195 Ga. 309, 24 S.E.2d 15 (1943).
There were no dissents: disposition seems to be merely technical. Nevertheless, it
is certainly arguable that this decision is a full bench affair that precedes Harris
v. Duncan. See Ward v. Big Apple, 223 Ga. 756, 759, 158 S.E.2d 396 (1967) (Mobley,
J., dissenting).
291 U.S. 502 (1934).

129.

300 U.S. 608 (1937).

125.
126.
127.
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courts of other states, since such decisions, both state and federal, were
not binding on the court. Also, the court resurrected the logomachy that.
appeared in the dissenting opinion in Holcombe and noted that they extended credit to the view expressed therein. But the real basis of the
opinion is whatever is meant by the expression "business affected with a
public interest." In the course of its opinion in Harris,the court declared:
"Before the General Assembly can authorize price fixing without violating
the due-process clause of our Constitution, among other requirements, it
must be done in a business or where property is involved is affected with
a public interest, and the milk industry does not come within that scope."' 130
Subsequently, the court offered the following as an aid to understanding
the expression: "For an industry or any particular business to become affected with a public interest, its business or its propety must be so applied
to the public as to authorize the conclusion that it has been devoted to a
public use and thereby its use, in effect, granted to the public."' 131 In order
to aid in the evaluation of the expression together with such ambiguous
conditions as "devoted" and "granted to the public," the origin and development of "affected with a public interest" needs to be carefully delineated.
Although information about many of the rules, principles and even
catch-phrases of the common law may be obscure, the entire life span of
the cadenced expression "business affected with a public interest" may be
easily traced, and able scholarship has made the complete picture available. 32 Toward the end of the 17th century, Sir Matthew Hale, Chief
Justice of the King's Bench and a prolific commentator on matters legal,
added to his collection a Treatise in Three Parts, and the Pars Secunda
which was entitled "De Portibus Maris," contained the expression "business affected with a public interest." Upon completion, the manuscript was
placed with a number of the author's unpublished items, and there it remained for over 100 years. In 1787, Hargrove published a "Collection of
Tracts Relative to the Law of England," and along with several miscellaneous items, the Pars Secunda was included. To be sure the date of
publication of the Tracts is significant, yet it may be doubted that Lord
Hale intended to prepare a constitutional principle for a British colony
which someday might achieve independence or that the publisher had in
mind the constitutional drafters who at the moment were gathered in
Philadelphia. In fact it seems certain that the author in using the affectation principle was not even concerned with the problem of price-fixing,
and this conclusion seems amply supported. In writings other than Dc
Portibus Mars, Lord Hale discussed at length price-fixing, but in such
130.
131.
132.

Harris v. Duncan, 208 Ga. 561, 563, 67 S.E.2d 692 (1951).
Id. at 564.
McAllister, Lord Hale and Business Affected with a Publick Interest, 43 HARV. L.
REv. 759 (1930); Hamilton, Affectation with a Public Interest, 39 YALE L. J. 1089
(1930). These two articles are the source of all historical references to the affectation principle.
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writings the expression does not appear. Again, when he did use the expression he listed as examples such things as rivers, ports, highways, and
bridges which were intimately linked with transportation. 3 As for the
gathering at Philadelphia, at this time many of the new states regulated
generally the price of goods and services. 134 Actually, about all that Lord
Hale seemed to be doing was to classify ports in a descriptive sense only
and to emphasize that a port which purported to serve the public was
under a duty to do so and this included the port's facilities such as machinery for handling cargo. At this time in the development of business enterprises in England, it was customary to refer to establishments that purported to serve the public as "common." For example the literature and
law of the time referred to "common carriers," "common wharfingers,"
and included even the seller of food as the "common victualer," and Lord
Hale's affectation was merely a recognition that seaports and their related
facilities should be similarly classified. 135 Incidentally, the legal system
that we borrowed from the British is known as the "common law," and
such name, of course, is based on the very same reasons.
In 1876, after another 100 years had gone by, Chief Justice Morrison
Waite 13 6 of the United States Supreme Court, fashioned a special destiny
for "business affected with a public interest," and although the new role
would be completed in slightly more than half a hundred years, it enjoyed
for the brief period a rollicking good time and unless it should be overlooked, there is still a full bench remnant of the expression kicking around
in 'Georgia.
In 1876, with Chief Justice Waite writing for the majority and Justice
Field writing at length in dissent, the Court decided the well known case
of Munn and Scott v. Illinois.13 7 The litigation began with the filing of an

information in the criminal court of Cook County which alleged that
partners Munn and Scott as the lessees and managers of a public warehouse
for the storage of grain had failed to comply with regulatory legislation in
two particulars: (1) they had not taken out a license and posted a bond;
(2) they had charged for storage and handling of grain the rates established
and published in January 1872, which were higher than the rates fixed by
133.

See generally, McAllister and Hamilton, cit. N. 132.

134.

McAllister. supra. N. 132, in note 136, p. 767, lists the following items which ap-

135.
136.

peared in a Rhode Island price fixing statute of 1776: wheat, rye, corn, wool, pork.
swine, beef, hides, salt, rum, sugar, molasses, cheese, butter, peas, potatoes, stockings,
shoes, cotton, oats, flax, coffee, tallow, turkeys, geese, charcoal, handsoap, English
hay, staves, tobacco, breeches, cocoa, beaver hats, brine, milk and shaves. (italics
added.)
See generally, McAllister and Hamilton, cit. N.132.
Chief Justice Waite was a minor politician of Ohio, and his only claim to distinction before President Grant offered him the appointment to the Supreme Court
was serving as one of three counselors in the "Alabama" arbitration at Geneva. He
had never been active in politics as had his predecessors, and he was offered the
job after it had been refused by three others.
94 U.S. 113 (1876). Justice Strong joined the dissent.

137.
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section 15 of the act adopted by Illinois.138 The defendants were found
guilty and fined $100, and upon affirmance by the Supreme Court of Illinois the defendants sued out a writ of error.
After noting that the question presented was the constitutional validity
of such regulations when applied to grain warehouses, the Chief Justice
observed that prices and business practices had generally been regulated
before the new constitutional amendment, which was number fourteen, and
that even before such amendment the court had stricken regulatory measures
which amounted to a deprivation. Consequently, what was needed was to
discover the common law principle by which the effect of a regulation
could be determined, and with the statement of the need the Court promptly pronounced that the discovery had been made in the writings of Lord
Hale, wherein it was said in De Portibus Maris that "when private property
is affected with a public interest, it ceases to be juris privati only." After
announcing the discovery, the Court added the following sentence by way
of explanation. "When, therefore, one devotes his property to a use in
which the public has an interest, he, in effect, grants to the public an
interest in that use, and must submit to be controlled by the public for
the common good, to the extent of the interest he has thus created." It has
been noted, incidentally, that the affectation principle underwent a change
when it was elevated to the level of a constitutional principle. 139 When
Chief justice Waite quoted the language of Lord Hale, it read "when
private property is affected with a public interest, it ceases to be juris
privati only" but what Lord Hale actually said was that "now the wharf
and crane and other conveniences are affected with a public interest, and
they cease to be juris privati only." There is a great deal of difference between
the two expressions, and in fact the difference is sufficient to support the
conclusion that Lord Hale and Chief Justice Waite were not thinking
about the same or related problems.
A distinct effort was made by the Chief Justice to strengthen the affectation principle by arguing that the grain elevator in effect was a phase
of transportation, and, at the time, the idea that transportation should be
regulated was generally accepted. In addition, the Court suggested that the
elevator was a "virtual" monopoly on the ground that in the Chicago area
there were 14 such elevators that were owned by 30 people who met each
year and executed an agreement as to prices. Probably, however, the most
influential factor in producing the decision in support of price regulation
was the climate of opinion which at the time, had enveloped the midwest.
The wheat farmer had decided that his economic plight was due largely to
the charges and activities of railroads and grain elevators and had organ138. Actually, as had been done by many mid-western states, Illinois by both constitutional amendment and enabling legislation had provided for the regulation of grain
139.

warehouses.
McAllister, supra note 132, at 767 n. 136.
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ized a militant organization known as the Grange, 140 and by means of
customary pressures had brought about the passage of considerable legislation such as that passed on in Munn. Indeed, the holding of validity reflects primarily the climate of opinion, which accords with the Holmes
observation that regulation becomes valid "not because theaters were devoted to a public use, but because people had come to think that way"
4x
[about theml.1
In the dissenting opinion of Justice Field in Munn, an essential objection to the affectation principle was the fact that it would permit the regulation of prices in general since all businesses were obviously blessed with
public interest. During the years immediately following Munn such a fear
142
seemed realistic as the Court continued to uphold regulatory legislation.
In the 1920's however, the Court began running in the opposite direction,
and in a series of important decisions, regulatory legislation was declared
invalid. 43 But no matter which way the Court jumped, the principle called
upon as determinative of the issue was "business affected with a public
interest," and the basic vacuity of this language enabled the Court to
travel without the need of the usual paraphernalia which is deemed es44
sential for intellectual activity.'
Then, in 1934, Nebbia v. New York'

4

5

was decided, and in holding that

the regulation of the price of milk by the New York legislature was constitutional, the affectation principle was effectively interred. This was accomplished by equating the principle with an exercise of police power, and
in fact, according to the Court this is precisely the meaning that the principle had when it was employed by Chief Justice Waite. To demonstrate,
the Court quoted the following sentence from Munn: "Property does become clothed with a public interest when used in a manner to make it of
public consequence and effect the community at large;" then commenting
on the quote it was said that all it means is "subject to an exercise of the
police power." As a further illustration the Court pointed to the fact that
a statute fixing the amount of premium that could be charged for certain
types of insurance had been held valid although the business did not require a franchise from the state nor was there a monopoly, nor had the
140.
141.
142.

143.

144.
145.

Known officially as the National Grange and originally as the National Grange of
the Patrons of Industry.
Holmes, J., dissenting in Tyson v. Banton, 273 U.S. 418, 446 (1927).
Bloch v. Hirsch, 256 U.S. 135 (1921) ; Van Dyke v. Geary, 244 U.S. 39 (1917) ; German Alliance Ins. Co. v. Lewis, 233 U.S. 389 (1914); Noble State Bank v. Haskell,
219 U.S. 104 (1911); Brass v. Stoeser, 153 U.S. 391 (1894); Budd v. New York, 143
U.S. 517 (1892).
Williams v. Standard Oil Co., 278 U.S. 235 (1928); Ribnik v. McBride, 277 U.S.
350 (1927); Tyson v. Banton, 273 U.S. 418 (1927): Chas. Wolff Packing Co. v.
Court of Industrial Relations, 262 U.S. 522, 630 (1922) ; see, New State Ice Co. v.
Liebmann, 285 U.S. 262 (1932) and Louis K. Liggett Co. v. Baldridge, 278 U.S.
105 11928).
Probably the most discouraging decade in the history of the Supreme Court may be
designated roughly as the nineteen-twenties.
291 U.S. 502 (1934).
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insurer devoted the business to a public use, nor was there a grant to the
public of an interest in such use. 146 Even on one occasion, when the Court

struck down a price fixing statute, that part of the affectation principle
which refers to a "grant by the owner to the public of an interest in the
use" was declared to be merely a legal fiction, but that the use of such a
fiction was justified.147 In addition to the fixing of the amount of insurance
premiums, the Court in Nebbia referred to usury statutes which fix the
rate of interest, noting that no business was "more essentially private in
character .
than that of loaning one's personal funds.' 148 Incidentally, in
Harris v. Duncan, 49 when the Supreme Court of Georgia was confronted
with the usury argument their response was indeed rare. Said the court:
As authority to authorize the price-fixing feature of the act in
question, it is insisted that the private character of a business does
not necessarily remove it from the realm of regulation of prices;
and the usury laws, fixing the price which may be exacted for the
use of money, are cited therefor; and it is asserted that no business
more essentially private in character can be imagined than that of
loaning one's personal funds. This analogy runs through some of
the decisions upholding the right to fix the price of milk, but we
can see no essential resemblance between milk and money. One
is the product of an animal and processed for consumption by the
efforts of man; the other is a medium of exchange created and
produced by the sovereign power, the sole purpose of its creation
being that it be applied and devoted to the public for its use, and
accordingly it has every indicia of a product affected with a public
interest.
Such observations by the court would seem to be unacceptable. The
question, after all, is not whether a product is affected with a public interest, but whether the business is thus affected, although certainly the
nature of the product might be a factor for consideration. Money, of
course, in the abstract, is one thing, but the business of lending money
is another and it is the latter which is subject to the usury statutes. Moreover, in the beginning usury statutes originated at the instance of a
divine sovereign who was not concerned with production by engaging in
minting and engraving; as for public interest, milk is far ahead of money, for
many members of our society, such as the "suckling babe" have a vital
interest in milk but have no use at all for money and are probably unaware of its existence. As for the products of regulated businesses, they
vary substantially as to the source, nature or composition. In this connection, compare the following: milk, electric current, warehouses, gas, water,
146.

147.

German Alliance Ins. Co. v. Lewis, 133 U.S. 389 (1914).

Tyson v. Banton, 273 U.S. 418 (1926). This is not the sort of occasion for using
a legal fiction, and it seems strange that the Court should have used the words of
Grant in many cases without indicating that such use was fictional.
148. Nebbia v. New York, 291 U.S. 502, 535 (1934). For Georgia's usury statutes see

149.

generally GA. CODE ANN., tit. 57 (1960 Rev.).
208 Ga. 561, 565, 67 S.E.2d 692 (1951).
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rent and attorneys' fees. Actually, the quoted remarks of the court might be
a tongue-in-cheek performance, and if this is true, it has no place in a
judicial opinion. Yet, on the other hand, if it was intended as serious reasoning, it seems to be little more than irresponsible sophistry.
In Nebbia, toward the end of the opinion, the Court observed that the
Contitution does not secure to anyone liberty to conduct his business in
such fashion as to harm the public at large or to injure any substantial
group of people, and price control, like any other form of regulation is
unconstitutional only if arbitrary, discriminatory or demonstrably irrelevant to the policy which the legislature may appropriately adopt. In other
words, the regulation of the price of milk is valid if it represents a proper
exercise of the police power of the State. In similar fashion, Georgia should
test the validity of the legislation regulating milk by using police power
as the criteria and leave "business affected with a public interest" to docks,
cranes and wharfingers where Lord Hale placed it about 300 years ago.
Incidentally, this could be easily accomplished, since the opinion in Bohannon v. Duncan,15 0 which held the Georgia Milk Act constitutional, followed
Nebbia to the extent of declaring that the affectation principle was the
same as police power. Finally, in Lamons v. Yarbrough' 5' and Cooper v.
Rollins,x52 which decided that legislation regulating dental hygienists and
barbers respectively was valid, the court observed that "what trades shall
be regulated, and the nature and extent of the regulations to be applied
are questions for the legislature to determine and fall within a proper
exercise of he police power of the State." Both Lamons and Cooper are
full bench decisions.
THE PRICE

DETERMINES

QUALITY

In order to determine whether an exercise of the police power in the
regulation of milk is valid it is essential that the court should have information regarding the nature of the product and the condition of the
industry and the effect of economic forces upon both. Illustrative in a way
is section 1 of the Georgia Milk Act which is entitled a "Declaration of
Legislative Policy" and which contains, inter alia, the observation that milk
is a necessary article of food for human beings and the production of an
adequate supply is vital to public welfare and that uneconomic practices
are a constant menace to health and undermine sanitary regulations and
standards of content and purity. But such legislative "findings" are not
binding and, at least in Georgia, not even persuasive; it is necessary to get
the facts about milk into the record as an aid to the court's decision. Consequently, in most of the litigation involving the regulation of milk the
150.
151.
152.

185 Ga. 840. 196 S.E. 897 (1951) .
206 Ga. 50, 55 S.E.2d 551 (1949).
152 Ga. 588, 110 S.E. 726 (1921).
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appellate court's opinion will refer to various reports and studies which
were made in reference to the milk industry. For example, in Nebbia, it
was noted that even before the regulatory legislation was passed the New
York legislature had created a joint committee to investigate all phases
of the industry "to the end that the consumer may be assured of an adequate supply of milk at a reasonable price, both to producer and to consumer," and the essential basis of the court's decision was the reports and
studies of this committee.
In Georgia, in Big Apple, the situation was otherwise. The Superior
Court of Fulton County by order dated May 5, 1967, sustained Big Apple's
general demurrer to the Commissioner's complaint and the trial judge
refused to admit evidence offered by the plaintiff that would correlate the
price of milk with the quality of milk. 153 On appeal, the supreme court
confined its consideration to whether or not the milk act, on its face, was
unconstitutional, and whether 'Ga. Code section 6-1611 would require a
full bench to decide otherwise. The evidence which the judiciary did not
consider was in the form of approximately 20 affidavits which filled some
100 pages of legal size paper. These affidavits were made a part of the
trial record and as such were submitted to the supreme court in connection
with the appeal. It would seem appropriate that the concluding aspects
of this commentary should contain a summary of such affidavits which
attempted to solve the only issue that should have occupied the attention
of the court.
A distinguished scientisti54 from the University of Georgia stated that
the milk cow population had declined 51 percent in Georgia from 1952 to
1966 and that milk consumption for the same period had declined 15 percent
on a national basis and 30 percent in Georgia. Even then, milk consumption exceeded milk production in the United States over the past 4 years,
and foreign imports were needed to meet the demand. An impending
natiosal milk shortage was expected in 1966, but it had been averted by
substantial price adjustments. A stable milk market is essential, and this
is possible only if the industry can assure a reasonable rate of return.
The Director of the State Department of Public Health1 55 of the State
of Georgia observed that milk is nature's "most nearly perfect food-which
is an indispensable item in the diet of expectant mothers and children."
There is no substitute currently available. Moreover, milk is a highly perishable foodstuff which is an ideal medium for bacteria growth which is
known to transmit tuberculosis', typhoid fever, scarlet fever, diphtheria,
septic sore throat, undulant fever and food poisoning. Strict sanitary regulations of the milk industry are essential to protect the public health.
153.
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Ward, 15 6 the appellant in Big Apple, stated that the price a producer
receives from his milk has a true bearing upon quality, and that the retail
pricing of milk directly affects the price paid a producer. The appellant
also noted that a retailer could sell milk at a price other than the Commission's price, and when this is done the retailer must file a record of
the sale with the Commission; as a result of such filing the Commission
immediately supervises closely the product, and such supervision had recently revealed that the product of one of the defendants, who had been
price cutting, was deficient in butterfat content which was below the
guarantee on the label as well as below the accepted level of the Department
of Agriculture's standard for milk.
Two prominent Georgia dairy farmers' 57 explained why the unique
character of the milk industry necessitated market stability. One of them
stated: "The main reason for the economic regulation of dairy farmers is
to assure the consuming public a safe supply of wholesome quality milk.
is different from any other agricultural product as it must be
-Milk
marketed every day." The other dairy farmer listed at least eight reasons
why a stable milk market was essential: (1) It takes several years to build
a herd; (2) the herd must be established before any profit is realized;
(3) marketing is difficult because the product is both bulky and perishable;
(4) producers, by necessity, are tied to specific distributor-processors; (5) a
cow cannot be "shut off" nor can her fresh milk be stored as is the case
with other commodities; (6) excess milk must be sold at a reduced price
at which no dairyman can afford to sell and still stay in business; (7) the
only way a farmer can survive a price depression is to reduce the size of
his herd rapidly so as to curtail production and reduce overhead; and
(8) once a herd is cut back, like burned timber, the cycle must be completely restarted to restore original production levels.
It should be noted that such statistics along with the conclusions based
thereon directly affect the Georgia industry. In a description of how the
corporate processors have "locked-in" dairy producers by contract, one
affiant' 58 stated that processors have recently forced upon the producers
a contract which pays the dairy farmer a portion of the resale price instead
of the minimum rate prescribed by the Georgia Milk Commission. The
following excerpt is from his comment:
I signed such a contract because I had no alternative to market
my milk .... The result is that most of the companies in Georgia
today [have] put over half the economic costs of financing any
price wars they engage in back upon the farmers. 15 9
Hon. Clifton A. Ward, Chairman and Director of the Georgia Milk Commission.
Record at 372-81.
157. Hon. Rudolph Clark, President of the Georgia Milk Producers, Inc., Record at 344-45;
Charles E. Ewing, dairy farmer for 18 years. Record at 351-52.
158. J. A. Shropshire, dairy farmer for 38 years. Record at 411-15.
159. Record at 414.
156.
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Unless the Milk Commission price is maintained, he concluded, production
capability will drastically decline.
Finally, South Carolina's recent experience with insufficient intra-state
production as a result of dairy farmers being forced out of business illustrates that quality deficiency is a foregone conclusion when foreign milk
is brought into the state. The Director of the South Carolina Dairy Cornmission explained:
If you are dependent upon foreign sources of supply even though
such sources may appear on the 'interstate milk shipper list' as
sources inspected and approved by the U.S. Public Health Service,
you are never assured of the quality of milk you will actually
receive.... For example, when the South -Carolina supply of milk
was particularly short, the importation of milk . . . was necessary
and [it] was found that the bacteria count in this milk was astronomical. When inspection was made, it was also found that the
milk being shipped into South Carolina instead of being Grade
A quality and fit for human consumption was actually 'Grade C
or manufactured milk, that is, milk produced and handled on the
far less stringent sanitation regulations than those imposed on
milk to be sold for fresh fluid consumption. 160
After making this observation, he concluded that "[t]he fluid milk industry and a constant adequate supply of milk cannot be maintained without some form of economic regulation over the industry." In this connection
it should be recalled that, as a result of the industry chaos which followed
the holding by the Supreme Court of South Carolina 1 61 that retail price
regulation was unconstitutional, the legislature repealed and rewrote the
62
price control section of the South Carolina Act.'
163
A pediatrician
summed up the impact on the public of poor quality
milk with the following observation:
Milk is the cheapest food available to sustain as much as 38 percent
of a person's daily food requirements.... [P]eople deprived of milk
[during World War II] developed severe nutritional deficiencies.
.* Children suffered permanent physical damage due to lack of
milk. A child who is deprived of milk is likely to develop rickets,
deformed bones, kwashiorkor, or diarrhea. There is increasing
evidence linking mental retardation with milk deficient diets.
As for the future in Georgia, the General Assembly will find it necessary
to reenact a price control system to insure stability as it did earlier after
the Harris decision. Thereafter, it will merely be a matter of time before
the Supreme Court of Georgia will be faced with another "test case" to
determine the validity of the new legislation. On such occasion, it is hoped
160.
161.
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that the members of the Supreme Court of Georgia will not again vote in
favor of a constitutional fiction dealing with substantive due process and
use as a basis for doing so a procedural fantasy labelled the full bench
rule. It is hoped that they will vote strongly against offering to babies the
opportunity to have rickets.
There is, of course, another alternative which may be adopted in order
to assure stability for the milk industry in Georgia. This method is to
obtain a milk marketing order from the United States Department of
Agriculture which would fix the price of milk in all transactions except
those at the retail level. 164 Press releases indicate that proceedings for such
1 65
an order have been instituted and a preliminary hearing has been set.
How strange that a state which so frequently expresses abhorrence in regard to "federal inter-meddling" should have permitted itself to have been
maneuvered into such a dilemma. Incidentally, the constitutional validity
of a federal price fixing order in regard to milk may not be disposed of
finally by the Supreme Court of Georgia.
164.
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