
DEFINITION OF DISCRIMINATION:
EMPLOYERS' HIRING

By CHARLES E. CLARK*

A dictionary definition of discrimination:

1. the act of distinguishing; the act of making or observing a differ-
ence; distinction; as, the discrimination between right and wrong.
2. the ability to make or perceive distinctions; penetration; judgment;
perception; discernment.
3. the state of being discriminated, distinguished, or set apart; a
showing of difference or favortism in treatment.
4. that which discriminates; mark of distinction.'

Since the enactment of the Civil Rights Act of 1964,2 it has become

common knowledge that Title VII prohibits discrimination in employ-
ment when predicated upon the grounds of race, color, religion, sex, or

national origin.3 Because of the restrictive scheme of enforcement and its

corollary requirement of confidentiality of the proceedings of the Equal

Opportunity Commission. 4 however, the prodigious case-by-case work of
the Commission in providing specific definition of the term "discrimina-

tion" is a matter of uncommon knowledge, indeed. As a matter of public

service, of particular interest to the bench and bar, it was thought warranted

to prepare an article describing the Commission's work.

Because of the tremendous volurhe of decisions rendered since the ef-

fective date of the Act,5 covering virtually all aspects of the employment

relation as affected by labor unions, employment agencies and joint labor-

management committees, as well as employers, all decisions could not be

included in a single survey. Since some selectivity, albeit arbitrary, had to

be exercised, this survey is limited to charges concerning hiring practices,

and resulting in findings against employers.

*LL.B., University of Texas, 1948. Admitted to practice in Texas, Massachusetts, and before
the Supreme Court of the United States. Former Assistant Dean and Professor of
Law, St. Mary's University School of Law, San Antonio, Texas. Former Assistant
Editor-in-Chief NACCA (now ATLA) Law Journal. Former Chief, Voting Section,
United States Commission on Civil Rights. Former Senior Compliance Officer, Presi-
dent's Committee on Equal Employment Opportunity and the Office of Federal
Contract Compliance, United States Department of Labor. Director, Kansas City
Area Office, United States Equal Employment Opportunity Commission.

The views expressed are those of the writer and do not necessarily reflect the
official policy of the Equal Employment Opportunity Commission (hereinafter re-
ferred to as EEOC).

[Citations to the case files of the Commission were left in the form used by
the author.-Ed.]

1. Webster's New Twentieth Century Dictionary (2d ed. 1960) (Emphasis addcd)
2. Pub. L. No. 88-352 (July 2, 1967).
3. Id., §703, 42 U.S.C. §2000e-2 (1964).
4. Id., §706 (a), 42 U.S.C. §2000e-5 (a) (1964) ; see Ethridge v. Rhodes, (S.D.Ohio, 1967),

65 LRRM 2331.
5. Since July 2, 1965 the Commission has handed down over 2,000 decisions.
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DISCRIMINA TION

Hiring cases were selected as an appropriate medium for this development
of the definition of discrimination for several reasons. First, in view of
the urgent emphasis currently given minority-group manpower utilization,6

it was thought that a discussion of some of the actual problems encountered
in their search for gainful employment might serve to delineate the di-
mensions of their under-utilization. Second, the variety of actions taken
in the processes of recruitment and hiring was thought likely to yield a
greater variety of illustrations of unlawful employment practices than
would be derived from a survey of discharge cases, and without encoun-
tering the complexity of issues often involved in the on-the-job treatment
cases.7 Third, selection of hiring cases permits discussion of the definition
of discrimination under a number of sections of the law.8 And, finally,
insofar as we are dealing with slightly more than 200 Commission deci-
sions, 9 the research undertaking is held to management proportions.

As indicated, 10 the statutory requirements of confidentiality prohibit
identification of parties, hence styles of cases are omitted, as are refer-
ences to such facts as would permit identification. Every effort has been
made to comply with the governing Commission regulation."

PROCESS TO A FINDING OF REASONABLE CAUSE

In accord with the provisions of the governing statutory section, 12 each

6. E.g., The National Alliance of Businessmen, announced by President Johnson and
reported 67 LRR 99 (Jan. 29, 1968) allowing for a "partnership" between business
and government to encourage development of maximum minority-group man-
power utilization, superimposed upon private-sector structures, such as Plans For
Progress and National Urban League, and existing government programs, such
as Manpower Development and Training Act, as amended, 42 U.S.C. §§2571-74
(1964); Neighborhood Youth Corps, 42 U.S.C. §§2731-36 (1964), and a host of
others.

7. E.g., seniority, as defined and applied under an extensive variety of collective bar-
gaining agreement provisions. See Note, Title VII, Seniority Discrimination, and
the Incumbent Negro, 80 HARV. L. REv. 1260 (1967), cited in Quarles v. Phillip
Morris, Inc. (E.D. Va. #4555, Jan. 4, 1967), 58 L.C. #9101.

8. 42 U.S.C.§2000e-2 (a) (1) (1964); 42 U.S.C. §2000e-2 (a) (2) (1964); 42 U.S.C. §2000e-
2(d) (1964); 42 U.S.C.§2000e-2 (e) (1964); 42 U.S.C. §2000e-2 (h) (1964); 42 U.S.C.
§2000e-3 (a) (1964); 42 U.S.C. §2000e-3(b) (1964).

9. By selection of hiring cases only, eliminating those against labor unions and em-
ployment agencies as well as employers, and surveying only those decisions in which
the Commission found reasonable cause to believe that an employer's acts or
omissions were an unlawful employment practice.

10. 42 U.S.C. §2000e-5 (a) (1964); see Ethridge v. Rhodes, (S.D. Ohio, 1967), 65 LDDM
2331.

11. 29 C.F.R. §1601.20. "Neither a charge, nor information obtained pursuant to
section 709(a) of Title VII, nor information obtained from records required to
be kept or reports required to be filed pursuant to sections 709 (c) and (d) of said
Title, shall be made matters of public information. This provision does not apply
to such earlier disclosures to the charging party, the respondent, witnesses, and
representatives of interested Federal, State, and local agencies as may be ap-
propriate or necessary to the carrying out of the Commission's functions under
the title, nor to the publication of data derived from such information in a
form which does not reveal the identity of the charging party, respondent, or person
supplying the iofnrmation."

12. §706 (a), 42 U.S.C. §2000e-5 (1964).
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case is initiated by the filing of a sworn 13 charge which may be filed by a
commissioner.' 4 If the charge alleges an "unlawful employment practice"' 15

in a state having a law prohibiting such practice and an enforcement au-
thority, 16 investigation cannot be initiated until after expiration of the

13. Where notaries public are not available, or a notary fee may be excessive for
a particular complainant, the complainant may submit an unnotarized charge
and the Commission investigators will cause it to be notarized during the initial
stage of the investigation. Opin. Ltr. 10/1/65, CC 111-65.

For purposes of the oath required by Section 706(a), it is sufficient if the
notarization indicates that the statement has been sworn to before a notary
or any other person authorized to administer oaths. GC Opin. 12/16/65.

14. A Commissioner's Charge may be based on information as to company practice,
or on a company admission, which indicates "reasonable cause" to believe the
Act has been violated, where such information or admission comes to the at-
tention of the Commission through the investigation of a charge filed by an ag-
grieved party even though the allegations of that particular charge are not sub-
stantiated. GC Opin. 8/26/65.

A Commissioner's charge may be filed where the aggrieved person has reason
to fear reprisals if he becomes a charging party or where there appears to be
a pattern of exclusion of minority groups in hiring and promotional policies.
Commission Decision, 12/21/65.

Section 706(a) provides that a member of the Commission may file a charge"where he has reasonable cause to believe a violation" of Title VII has occurred.
This determination of reasonable cause is to made by the individual Commissioner
who files the charge. Section 706 (a) further provides that after an investigation, the
commission shall determine whether "there is reasonable cause to believe that the
charge is true." Section 1601.21 of the Commission's Procedural Regulations pro-
vides that in the case of a charge filed by a Commissioner, that Commissioner
shall not participate in the determination of whether there is reasonable cause
to believe the charge is true. CC Opin. 12/21/65.

A Commissioner may conduct an inquiry to determine whether there is rea-
sonable cause to believe Title VII has been violated not only when a request for
a Commissioner's charge is made, or an investigation reveals evidence not alleged
in a pending charge but also where compliance reports or other information
reliably suggest discriminatory practices. In such circumstances, a Commisioner
may cause an investigator to conduct an inquiry to determine whether the filing
of a Commissioner's charge is warranted. For the purposes of such inquiry, a
demand for access to evidence or other compulsory process is not available. GC
Opin. 11/9/65.

Section 706 (a) provides that a Commissioner may file a charge where he has
"reasonable cause" to believe that a violation of Title VII has occurred. "Reason-
able cause" is established by a set of facts, or a combination of circumstances which,
if true, would lead a prudent Commissioner, in the exercise of his or her
informed judgment, to believe that an unlawful employment practice may have
occurred. GC Opin. 11/12/65.

15. 42 U.S.C. §2000e-2 (1964).
16. §706 (b) , 42 U.S.C. §2000e-5 (b) (19). The Commission will defer, for the reasons

indicated, to the following states pursuant to section 706 (b) of Title VII:
1. The following jurisdictions have enacted FEP laws which outlaw employ-

ment discrimination on grounds of race, color, religion, and national origin.
and provide for a state authority to grant or seek relief from such discrimination
through civil or criminal proceedings:
1. Alaska 10. Iowa
2. California 11. Kansas
3. Colorado 12. Kentucky
4. Connecticut 13. Maryland
5. Delaware 14. Massachusetts
6. District of Columbia 15. Michigan
7. Hawaii 16. Minnesota
8. Illinois 17. Missouri
9. Indiana 18. Nebraska
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60-day period of deferral or a prior termination of the local proceeding. 17

Investigation is initiated with the respondent by service of a copy of a
sworn charge, and proceeds with examination of witnesses, records and
documents in much the same manner as any other official investigation.
Compulsory process is available as an aid to investigation.18 At the con-
clusion of the investigation, the respondent is advised that the investigation
is complete, is apprised of the facts found, and is afforded an opportunity
to respond, orally or in writing, submit a position statement, or file a
brief for inclusion in the final investigation report. The investigation report
is written and documented by the investigator, reviewed and approved prior
to transmittal by the Regional Director, the Director of Compliance at
headquarters, and then goes to the Commission for a decision.

19. Nevada 26. Pennsylvania
20. New Hampshire 27. Puerto Rico
21. New Jersey 28. Rhode Island
22. New Mexico 29. Utah
23. New York 30. Washington
24. Ohio 31. Wisconsin
25. Oregon 32. Wyoming

2. The following states have enacted FEP laws which outlaw employment dis-
crimination on the ground of sex (in addition to race, etc.) and provide for
civil sanctions enforceable by a state administrative authority:
1. District of Columbia 6. Nebraska
2. Hawaii 7. New York
3. Maryland 8. Utah
4. Massachusetts 9. Wisconsin
5. Missouri 10. Wyoming

... . excerpt from Commission Decision 12/5/65.
17. Where an unlawful employment practice is committed in a state to whose FEP

agency the Commission is required to defer, Section 706 (b) requires that a charge
by the person aggrieved been filed first with the state agency. If he thereafter wishes
the Commission to assert jurisdiction, he may file his charge with the Commission
at any time after 60 days (120 days during the first year in which the state law
is effective) from the date the state proceeding was commenced or earlier if such
proceeding has been earlier terminated, but the charge must be filed not later
than 210 day after the alleged unlawful practice occurred or within 30 days of
receipt of notice of the termination of the state proceeding, whichever is earlier.

Where a charge is filed with the Commission alleging the commission of an
unlawful employment practice in a state or locality to whose FEP agency the
Commission is required to defer, the Commission will refer that charge to the
appropriate state or local agency. Sixty days after the commencement of such
state or local proceedings (or 120 days in appropriate cases), the Commission
will notify the charging party that the 60-day (or 120-day) period has expired
and inquire whether or not he wishes the Commission to assert jurisdiction. If
the charging party responds affirmatively, the Commission will proceed with its
investigation. CC Opin. 11/18/65 and 12/2/65; Commission Decision 12/30/65.

18. 42 U.S.C. §2000e-8 (a) (1964); §710, 42 U.S.C. §2000e-9 (1964). Where there is a re-
fusal to accede to the Commission's request for access to evidence within the
meaning of Sections 709(a) and 710(a) of Title VII, Commission investigators
have authority to serve a "Demand for Access to Evidence." If the demand is
not complied with within the specified time, the Commission will determine
whether to apply to the appropriate United States district court for an order re-
quiring compliance. GC Opin. 9/14/65.

Two copies of the "Demand for Access to Evidence" should be served on a re-
spondent company's officer or agent at company premises. If the person served
is willing, receipt of service should be acknowledged on the original; if unwilling,
the time and date of service and the name of the person served should be noted,
and an affidavit of service should be executed and attached to the demand. GC
Opin. 9/24/65.
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As indicated by the statutory language, 19 the Commission's decision is an

integral step in the administration of the law, and the Commission gives

to each decision the full weight of the administrative expertise accumulated

in full-time effort over the 33 months the law has been in effect. If the

finding is one of "reasonable cause," the Commission then undertakes to

effectuate voluntary compliance through "conference, conciliation, and per-
suasion. ' 20 It is appropriate to note here that "no cause" findings, which,

generally, are accepted as conclusive of the matter by all parties,2 1 are

entered in approximately 25 per cent of all cases decided. But if the find-

ing is "reasonable cause," the administrative process continues with a con-

ciliation effort, which also is confidential.2 2 If the conciliation effort should

fail, the charging party (hereinafter referred to as CP) may proceed to
file a civil action in an appropriate United States District Court.23 The

protective mantle of confidentiality, of course, is stripped aside at this

juncture, and the Commission's investigatory reports are available to

counsel. 24 In addition, of course, the United States Attorney General may

initiate a civil suit in appropriate cases.25

Thus, the Commission's exercise of administrative expertise in making a

finding of "reasonable cause" may be seen as a focal point of the ad-

ministrative scheme designed by Congress. It is here, by application of the

19. 42 U.S.C. § 2000e-5 (a) (1964).
20. Id.
21. I.e., as a practical matter, but not as a matter of law; see Robinson v. P. Lorillard

Co. (M.D.N.C., Greensboro Div. #C-141-G-66, 1967).
22. 42 U.S.C. §2000e-5 (a) (1964).
23. 42 U.S.C. §2000e-5(e)-(k) (19).
24. The investigator's report in a case may be examined by counsel for the charging

party after expiration of the statutory period for investigation and conciliation to
determine whether or not, in counsel's opinion, the facts justify the commencement
of a civil action pursuant to section 706(e) and, if so, to obtain information
relevant to drafting the complaint. Before a report is made available, counsel must
agree that it will not be used for any other purpose and that the infomation con-
tained therein will not be disclosed except to the extent necessitated by filing the
coniplaint.

After a civil action has been initiated, the investigator's report may be examined
by counsel for the respondent for the purpose of preparing a defense. While copies
of the investigator's report will not be funished to counsel for the charging party
and the respondent, such reports may be examined at the offices of the Commission.
When access to an investigator's report is sought by counsel for the charging party
or respondent, a member of the staff of the General Counsel or the Office of
Compliance will first examine the report and delete or withhold any information
in the following categories: (I) observations, remarks, or references which are
personal to the investigator and do not constitute factual information developed
during the investigation; (2) the names of witnesses who have expressed a desire
to remain anonymous or have given information on a confidential basis; and
(3) statements, occurrences, or events which are essentially conciliatory in nature.
Investigator's reports will be made available to counsel under the foregoing condi-
tions to the extent that limitations of time and staff permit. GC Opins. 11/9/65
and 111/1265. For decisions indicative of judicial acceptance of Commission deci-
sions of "reasonable cause," see Bowe v. Colgate, (S.D. Ind. #NA 66-C-20, June 30,
1965), 65 LRRM 2714, 56 L.C. 9069; Chemical Workers Union v. Planters Mfg. Co.,
359 F. Supp. 365 (N.D.Misg. 1966); Gunn v. Layne & Bowler, (W.D.Tenn. #C-66-69,
June 29, 1967).

25. 42 U.S.C. §2000e-6 (1964).
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law which it was created to administer, that the Commission converts the
raw materials of charges (or allegations) and facts found in the course
of investigation into a determination upon which, first, informal and,
second, formal remedial action may be predicated. "Reasonable cause" is
established by a set of facts or a combination of circumstances which, if
true, would lead a prudent commissioner, in the exercise of his or her
informed judgment, to believe that an unlawful employment practice may
have occurred. 26 While this standard was established for the guidance of
an individual commissioner in determining whether a given set of facts
or circumstances warrant his action to intiate a charge, it may be pre-
sumed that each commissioner would follow the same standard in deciding
whether or not to cast his vote, along with the votes of fellow commission-
ers, to find "reasonable cause" in a particular case. Each decision is a
Commission-not merely a Commissioner's-decision, and reflects the
concurrence of opinion of no less than a majority, and no dissents are
recorded in any of the decisions reviewed in preparation of this article.
Each decision cited then reflects a set of facts or a combination of circum-
stances which led at least three27 prudent commissioners, in the exercise
of their informed judgment, to believe that an unlawful employment prac-
tice had occurred.

No one other than a commissioner could accurately and precisely de-
scribe the mental processes involved in combining a personalized dictionary
definition of "discrimination" with all of the relevant statutory provisions,
and then applying that amalgam to the afcts reported by an investigator to
derive a tentative conclusion to be tested through discourse with other
commissioners, in order to achieve agreement upon a Commission decision.
However, before reviewing a few decisions illustrating reasonable cause, it
may be useful to describe briefly the fact-finding process pursued by an
investigator.

In the absence of an admission,28 the essence of an investigation is to
get evidence to show whether or not there is difference, plus evidence to
show whether or not the difference is associated with one of the grounds
proscribed by law, 29 plus evidence to show whether or not there is a lawful
justification for the difference. Application of the essentials, of course,
can become complex. Thus, in a typical hiring case, the investigator must
not only get the CP's version of what transpired, 30 together with such
corroboration and refutation as may exist, but also he must get evidence
of all aspects of employer's hiring policies and practices. Documentation
of every relevant fact that conceivably might be reduced to some recorded
form is required. Manifestations of pertinent attitudes and indicia of credi-

26. GC Opin. 11/12,/65, note 14 supra.
27. A quorum under 42 U.S.C. §2000e-4 (b) (1964), without dissent, with the exception

of one noted, infra., which was not in a case.
28. Although unique, there have been admissions, which will be discussed later.
29. I.e., race, color, religion, sex, or national origin.
30. Reduced to writing, in an affidavit.
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bility must be appreciated, identified, and reported. A copy of the most
current EEO-13 1 form completed by employer invariably is requested.
Contacts with community manpower and civil rights organizations, public
and private employment agencies, and state and local fair employment
practices authorities may be necessary. Exit conferences are held with CP
and employer, to advise that the investigation is complete, to apprise them
of the facts32 found, and to afford an opportunity for submission of addi-
tional evidence or position statements.

REASONABLE CAUSE RATIONALES

"The charging parties did apply for work . . .*33 and were told that
work was slack. The president of the respondent company acknowledged
that although the plant has a small turnover, it does receive applications
from Negroes. The applications of the charging parties are on file. Appli-
cation blanks contain a question concerning the "color" of applicants. The
president of the company acknowledged that . . .* had never employed
Negroes. Based on the above, the Commission finds 'reasonable cause' to
believe the allegations of the charging parties to be true." 34 Similarly,
where six Negro females, referred after testing by the state employment
service, applied for Industrial Trainee jobs on [date*]3' 5 and were told
there were no openings, the Commission found reasonable cause: "The
Respondent employs 110 persons, of whom 10 are Negroes (six males, four
females). The four Negro women have all been employed since the effec-
tive date of Title VII; one works in the ... * Department and holds a job
described as the 'only technical job that the Negroes may have.' With a
base pay rate of $1.25, Negro employees average $1.35 per hour as compared
to the white employees' average of $1.40 per hour. All Negro employees
are assigned to the plant's second shift. Six white and two Negro employees
(with 'satisfactory' test results) have been employed since [same date*]." 3 6

Three Negro females sought work in response to newspaper and radio
recruitment advertising, which indicated "no experience necessary." Ac-
cepting their applications, the manager told each he would contact her by
telephone. One CP was once told her application could not be accepted

31. 42 U.S.C. §2000e-8 (c) -(d) (1964), and 29 C.F.R. §1602.7 (1965).
32. Frequently, this proves to be a different aspect of the investigation. The parties

must be apprised of the facts, but not of the investigator's opinion of their signifi-
cance, or his prediction of what the Commission might decide. Most frequently both
parties are importunate: CP wants reassurance that he has "a case," employer wants
absolution. But, while the investigator may make a recommendation, only the Com-
mission can decide.

33. Deletions from quotations marked with an asterisk, such as this, are used through-
out the article to comply with the confidentiality requirement; note 11 supra.

34. 5-10-2322. In the interest of brevity, the concluding statement of the "reasonable
cause" finding will be omitted from further quotations: it is understood that it is
present in every case cited in this article.

35. Bracketed explanatory insertions are used for purposes of clarity, while complying
with the confidentiality requirement. See also note 33 supra.

36., 5-10-2327. [Citations in this form are to commission's case files.-Ed.]
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until he had six more. Not being called, CPs called the manager, only to
be told there were no openings. Both radio and newspaper recruitment
advertising were continuing at this time. Four persons (3 white and 1
Negro) were hired on the date CPs first applied, 5 white and 1 Negro
were hired on the date CPs returned to be finally rebuffed. During a
5-month period spanning CPs travails, respondent received 110 applica-
tions, of which 47 came from Negroes, but of 29 hired only 8 were Ne-
groes. Operating in a community of about 16,000, with over 50 per cent
Negro population. respondent employed over 140 but only 10 Negroes.
During investigation, respondent said 20 operators were needed, and sug-
gested that investigator send people to apply; two white applicants were
hired and a Negro woman was told that no more operators were needed.
"To illustrate how flagrant was the discrimination of the Respondent,
one of the Charging Parties scored very high on the test [GATB, admin-
istered by the State employment service, to determine ability and efficiency
of persons seeking operators jobs], far above the average of the white
persons hired, and yet she was refused employment. The holding of quali-
fied Negroes applications without acting upon them and the subsequent
hiring of white persons and a token hiring of Negroes who placed appli-
cations after Charging Parties, coupled with misleading statements to
Charging Parties, as to the availability of jobs, leads the Commission to
believe that Respondent, pursuant to a policy of restricting its Negro hires,
violated Title VII as alleged." 37

In a commissioner's charge case 38 concerned with employment of minority-
group personnel in office and clerical and skilled crafts categories, substan-
tial reliance for the finding rested upon the statistical profile. In a com-
munity of 340,000 approximately 14 per cent were minority-group. Three
dates were critical: the first (1) was one year before the second date (2),
and the third (3) was 7 months later. From (1) to (2) respondent's total
employment increased by 706, 166 (23%) minority-groups. From (2) to
(3) total employment increased by 669, 272 (40%) minority-groups. By
contrast, however, office and clerical employment increased by 56, 1 (2%)
minority-group form (1) to (2), and from (2) to (3) it increased by 227,
5 (21/) minority-groups. The total skilled crafts fluctuated from 875 at
(1), to 474 at (2), to 784 at (3) : "the number of minority group members
in this category has remained relatively stable, at the same times moving
from 20 to 26 to 22, so that as of its last report, Respondent does not by
its statistics, appear to have promoted or recruited minority group mem-
bers to this category. The investigation discloses that Respondent has
hired white job applicants and failed to hire minority group applicants as
[skilled crafts*] Trainees in spite of the fact that the minority group
members had applied for the positions prior to the time the applications

37. AT6-10-791.
38. See note 14 supra.
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of the whites were received and despite the fact that the qualifications of
minority group members were equivalent to those of the white applicants
who were hired.39

The rationale in a religious discrimination case is both interesting and
instructive. "The investigation established no records of Charging Party's
application or test scores. Respondent stated as a part of its policy it im-
mediately destroys all records of rejected applicants. Such a practice direct-
ly conflicts with Commission Regulations, Section 1604.144o which states:

[A]ny personnel or employment record made or kept by an em-
ployer including but not necessarily limited to application forms
submitted by applicants and other records having to do with
hiring . . . shall be preserved by the employer for a period of six
months from the date of the making of the record or of the per-
sonnel action involved, whichever occurs later.

"Since Charging Party's records were destroyed, Respondent is unable to
state with any particularity the reason for his rejection. Since Respondent
failed to maintain records as required by the Commission's regulations,
since the Allport test used by Respondent includes questions reflecting
on religious beliefs, and since Charging Party might not have been hired
by Respondent because of his performance on this test, there is a sufficient
indication that religion was a factor in the refusal to hire Charging Party
to justify a Commission determination of reasonable cause.''41

Two sex dscrimination findings may serve to illustrate reasonable cause
rationale under different sections of the sttatute. Both involved females
recently graduated from 12-week welding courses sponsored by the U.S.
Department of Labor under MDTA.42 Respondent in the 703 (a) (1)43

finding would not permit CPs to file an application or take its test. Evi-
dence supported the employer's contention that it hired only experienced,
certified applicants to start in the "welder" classification, and while CPs
were rated "at least average" as compared to male MDTA graduates, they
were not certified welders. The welding test is expensive to administer,
and it, too, was reserved for experienced, certified welders. The most re-
cent hire into "welder" had 8 years of experience and was certified. "De-
spite this evidence, the investigation did reveal discrmination against the

39. 5-12-3665.
40. 29 C.F.R. §1604.14 (1965) (emphasis added).
41. 7-2-780. The discriminatory nature of the test is illustrated by an example question

cited as a footnote by the Commission: For example, one question asks: "All of the
evidence that has been impartially accumulated goes to show that the universe
evolved to its present state in accordance with natural principles, so that there is
no necessity to assume a first clause, cosmic purpose, or God behind it. (a) I agree
with this statement, (b) 1 disagree."
N.B. The job sought was a management trainee position with a general merchan-
dising company.

42. See note 6 supra.
43. 42 U.S.C. §2000e-2 (a) (1) (1964), which provides, in pertinent part: "It shall be

an unlawful employment practice for an employer to fail or refuse to hire . . .
any individual . . . because of such individual's race, color, religion, sex, or national
origin."
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Charging Parties. While one has to be certified and experienced to qualify
as a welder, Respondent does hire applicants with lesser qualifications as
"helpers." Helpers can then eventually reach welder classification. Since
[date of CPs effort*] Respondent has hired three MDTA graduates as
helpers. The Charging Parties stated that they told their interviewer they
would be willing to work as helpers. Only on rare occasions are helpers
expected to lift heavy weights, and so there is no evidence that women are
not suitable for this job."4 4 Respondent in the 703 (a) (2) 4 finding did
not question CPs qualifications to work as a welder but, as vacancies in
craft jobs such as welder were filled by bidding from the ranks as manual
laborer, rejected her because she did not meet the minimum height and
weight standards for manual laborers. Findings and conclusions were
made from these facts:

"Since height and weight are only very approximate indicia of
strength, a minimum size requirement cannot be justified even if
we assume, despite the absence of supporting evidence, that all
entry jobs necessarily entail duties requiring a minimum amount
of strength. Neither is there any evidence that size per se is a
valid consideration for entry jobs. Therefore, we conclude that
Respondent's minimum size requirements are arbitrary. In addi-
tion, the height and weight minimums (5'6", and 140 pounds)
are such that most women are automatically excluded from entry
jobs and, hence, from craft jobs. Because these criteria tend to
automatically exclude women, we conclude that they are discrim-
inatory. Since Respondent's minimum height and weight criteria
for entry jobs are both arbitrary and discriminatory, they violate
Title VII.

"Finally, we wish to point out that Respondent cannot avoid
violating Title VII simply by claiming that, because the entry
jobs require a minimum amount of strength, 'sex ... is a bona fide
occupational qualification reasonably necessary to the normal
operation of' Respondent's business. (Section 703 (e) of the Civil
Rights Act of 1964). It may be that such a claim would be valid
with respect to the entry job of manual laborer, but the evidence
is clear that no such claim can be made for some of the craft jobs.
Yet, under the present job structure-i.e., filling craft jobs only with
employees who at one time must have held entry jobs-it is obvious
that if entry jobs are classed as 'male only,' then in effect craft
jobs are also so classified. This would exclude women from jobs
that they can do (e.g., welding) for no better reason than there
is another job (manual labor) that they cannot do. To class all
entry jobs as 'male only' would, thus, transform the present job

44. CH7-4-217.
45. 42 U.S.C. §2000e-2 (a) (2) (1964), which provides: "It shall be an unlawful employ-

ment practice for an employer to limit, segregate, or classify his employees in any
way which would deprive or tend to deprive any individual of employment oppor-
tunities or otherwise adversely affect his status as an employee, because of such
individual's race, color, religion, sex, or national origin." An applicant for em-
ployment is an "employee" within the meaning of §§701 (f), and 703 (a) (2). GC
Opin. 8/25/65.
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structure into an instrument of unlawful discrimination against
women. If a bona fide occupational qualification is to be granted,
the job structure must be revised to permit women to hold any
job to which their skills and ability entitled them." 46

"Thus, Congress did not intend to restrict the coverage of Title VII
only to cases in which there is a disparity of treatment among employees.
Whenever a Charging Party's employment opportunities have been 'ad-
versely affected' by the implementation of a personnel practice or policy
which is unreasonable or unnecessary and which has a [proscribed] ex-
clusionary effect, it is clear that a violation of Title VII exists." 47

Respondent advertised for guards in a local newspaper, listing principal
reqiurements as (I) clean police record, (2) 5'9" or over in height, and
(3) between 25 and 55 years of age. These three requirements were to be

ascertained before giving the applicant a form and interview. CP alleged
that he and four other Spanish Surname Americans suffered discrimination
based on national origin in being denied application forms and interviews.
Evidence showed 19 guards, including three Negroes and one Spanish-Sur-
name American, hired in the 5 weeks after the advertisement was pub-
lished and during which time the incident alleged occurred. "The in-
vestigation revealed that the Charging Party was 58 years old, 5'9" and
had a clean police record .... The investigation further revealed that eight
of the aforementioned guards hired between [dates spanning the 5-week
period*] were between 60 and 65 years of age. The investigation substan-
tiated the Charging Party's allegation that Respondent refused to give
him a job application form because of his national origin because the
record is clear that he met Respondent's requirements for a guard's job,
as they were applied to many of the Anglo applicants who were actually
hired."

48

The foregoing cases cover reasonable cause findings in instances of dis-
crimination based on race, color, religion, sex, and national origin.49 Each
reflects a set of facts or a combination of circumstances which led at least

46. CH7-4-218.
47. 6-8-6685, although not a sex or hiring case, is cited for the excellent statement of

Commission interpretation of 703 (a) (1) . The bracketed term "proscribed" is sub-
stituted for the term "racially or ethnically," which was pertinent to the facts in
the case cited.

48. 6-9-7908.
49. N.B. Title VII covers salaried employees, such as time clerks and engineers, Opin.Ltr.

12/1/65, GC 555-65, and thus is of greater breadth than the National Labor Rela-
tions Act. Furthermore, consistent with usage of the term "individual," foreign
nationals who are residents of the United States are entitled to the protection of
Title VII and an employer cannot discriminate against them on grounds prohibited
by the Act. Opin.Ltr. 10/20/65, GC 356-65. And, it is a violation of Title VII for
an employer to discriminate against an employee on the basis of the race or na-
tional origin of his spouse. GC Opin. 5/4/66, M165-66. But, pursuant to the pro-
visions of 703 (g) of Title VII, it is not a violation for an employer which contracts
with the Atomic Energy Commission to refuse to employ individuals who are unable
to obtain clearance from the Central Intelligence Agency because such individuals
have relatives behind the Iron Curtain. Opin.Ltr. 10/18/65, GC 124-65.

[Vol. 19



DISCRIMINATION

three prudent Commissioners, in the exercise of their informed judgment,
to believe that an unlawful employment practice had occurred.50 Some
may appear more persuasive than others. But, considering the novelty of
this growing body of law and the restrictive effects of the confidentiality
requirement, this should not be surprising. Perhaps the key phrase in the
standard set forth above is "in the exercise of their informed judgment,"
for this is a reference to administrative expertise built upon day-by-day
familiarity with the congeries of sets of facts and combinations of circum-
stances whose significance is to be determined in the light of the congres-
sional purpose in enactment of Title VII.

The exposition of additional decisions will be undertaken with a view
towards illumination of the elements upon which this administrative exper-
tise has been built.

ADMISSIONS

Commission findings of reasonable cause have been predicated upon
admissions of discrimination based upon race and sex. In a race case,51
employer admitted that CP had applied and impressed him with her quali-
fications. He thought she would be a good first choice to integrate the
female staff. On two occasions he advised her and her brother (his em-
ployee) that she should come to work on a date certain, but although she
quit her job to do so, she was refused employment on both occasions.
Employer also admitted he hired no Negro females, and recognized this
was in violation of Title VII. So, too, did the employer in a second race
case. 52 There employer had employed Negro men for 20 years: of 41 Negro
males on the payroll, 35 were unskilled laborers, 3 were semi-skilled opera-
tors, and 3 were skilled craftsmen. While there were no Negro females,
there were 196 white females.

Traditionalist attitudes are implicit as the cause of rejection in these
race cases: they have their counterparts in sex cases. In one case a female
occupying a secretarial position with another company in the same indus-
try applied to employer for an entry-level secretarial vacancy which would
lead through promotions to a series of clerical positions of increasing re-
sponsibility and compensation, all of which could be performed by females
(but, traditionally, none had ever been). The employer admitted in writing
that it was not his practice to hire women for the entry position because
women could not be promoted to the higher-level positions in the office. 53

In a second case a male experienced in a specific occupation for which
employer had advertised vacancies in a newspaper was told employer hired
only females in that occupation (many of whom were inexperienced, the

50. See discussion, note 27 supra.
51. 5-11-2481.
52. 5-11-2900.
53. 7-3-1272. N.B. The practice of excluding females from the higher-level positions

would also be a violation of 703 (a) (2), see discussion at note 46, supra.
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advertisement stated training would be provided), and was encouraged to
apply for some other occupational pursuits available with employer. Em-
ployer admitted that the CP was an acceptable applicant in all respects
except that of sex.54 In another sex case employer admitted it had
never hired females "off the street" for category "1" jobs (in which it em-
ployed only three females), and that females were not hired into category
"2" jobs, contending these were properly classified as men's jobs. However,
investigation disclosed that 45 of the 70 males in category "1" jobs were
hired "off the street" (the three females got there via promotion) ; but 18
of the 25 males who got to category "1" jobs via promotion came from
category "2" (from which females were excluded).55 And, in another sex
case, two females had been referred to employer's plant by the state em-
ployment service. They charged that a plant guard had refused them ad-
mission to the employment office to make application for jobs. Employer
admitted that it was possible the charges were true because personnel prior-
ity demanded that men only be hired, and a record check confirmed that
only men had been hired during the critical period.56 Similarly, there was
an admission that sex was one of two reasons for not hiring the female
applicant into a permanent position (the other being a rigidly-enforced
policy against nepotism), where there was clear evidence of deviation from
established policy in not hiring her for temporary employment, as a means
of encouraging relatives of employees to go on to college.57

The Commission, of course, has become mindful of these traditionalist
attitudes, and of the harm done intended beneficiaries of the congressional
purpose through their exercise in denial of employment opportunities. The
dint of the daily diet of the disheartening details of discrimination makes
its mark: there is a growing awareness of those things which all may see
but only two few observe. How many male secretaries are there? Or tele-
phone operators? How many women preside on the Bench? How many
court bailiffs are Negroes or have Spanish surnames? How many law firms
are integrated? How many females are law professors? And how many
Jews occupy the "executive suite"?

Two other race cases, involving admissions of lesser breadth, merit dis-
cussion at this juncture. In the first, a Negro male technician employed in
his craft, and licensed therein by governmental authority, applied and was
accepted by employer. The employer was unaware of the applicant's race
until, at his request, he appeared for an interview. Within 3 days the
employer withdrew the employment offer for an admittedly false reason
(stated cancellation of a program for which 11 similarly qualified white

technicians were hired during and after CPs contact with employer). Em-
ployer also admitted undertaking a disparate check of the Negro applicant's

54. CH7-3-192.
55. CH7-4-228, cf. note 53 supra.
56. 7-3-1289.
57. AL7-6-125.
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references after the interview. 55 In the second, four female applicants (two
white and two Negro) were involved with employer during the 4-day

critical period. One Negro and one white applied on the first day; the
white applicant was hired on the second day. The second Negro and

second white applicant applied on the third day; the second white appli-
cant was hired on the fourth day. Employer admitted that the two Negroes
were treated disparately, but contended such treatment was consequent to

a breakdown in communications. Finding reasonable cause, the Commis-
sion concluded: "Such a contention, in the absence of supporting evidence,

does not rebut the natural inference flowing from the admission that per-

sons of different races have received different treatment." 59

Candor, as reflected in the foregoing cases, unfortunately, is a com-

modity in much shorter supply than will meet the Commission's demand.
A number of additional bases are indicated as adjuncts to admissions in

the foregoing cases, perhaps because of human behavior patterns. Thus,
to speculate upon the possible adjuncts of the admission in the first case

discussed,6 0 what did employer do upon those two occasions when he told
CP and her brother that she should report for work on a date certain

but, because of traditionalist attitudes, thereafter could not bring himself
to take the step of integrating his female staff?61 It would seem warranted

to presume that either one or both of the revoked offers of hire was pro-
moted by a need for additional personnel. Admittedly, he hired no Negro

females: did he then hire white females after making the revoked offer?62

Or was he, perhaps, like another employer who revoked a hire6 3 made by
the first Personnel Clerk only the day before? "The present Personnel Clerk

and the Executive Vice President stated that it was decided to employ
someone from within the plant with billing experience. At the time of the
investigation, a month after the alleged discrimination, the position for

which the Charging Party applied was not filled. This seems to indicate

that the Respondent, rather than hire a qualified Negro, chose to leave the
position open." 64

58. 6-9-7954. The decision also noted that employer had less than five Negroes in a
work force of almost 900.

59. AT7-1-20.
60. 5-11-2481, note 51 supra.
61. Insofar as the admission was conclusive of the issue of unlawful employment prac-

tice, such evidence was not essential to the decision, and is not mentioned.
62. Cf., cases cited notes 37, 39, 44, 48, and 59 supra.
63. Cf., 6-9-7954, note 58 supra.
64. 68-8-221E. This case also provides an insight into the realities of race relations.

Employer's need was for a billing typist and CP had been screened and tested by
the state employment service, in accord with regular hiring procedure. Her inter-
view with the first personnel clerk consisted of a discussion of race problems and
riots: this clerk did not inquire about her qualifications. This clerk had been
terminated, according to the executive vice president, "because the plant cannot
operate with this sort of thing going on around the plant."
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AN EMPHASIS ON SEX

Before undertaking an analytical exposition of these additional bases,
which the decisions indicate have been developed in accord with the em-
pirical processes of the common law, it is necessary to note a technique
adopted in preparation of this article, and to point out a potential aberra-
tion in its consequences. No differentiation in analysis has been made
between race (and color) cases, on the one hand, and cases dealing with
sex, religion, and national origin, on the other. This technique was adopted
because decisions defining discrimination reviewed in preparing this article
reflect no apparent differentiation. This does not mean, however, that
there are no differences, nor that consequential differences may not be
developed. The law itself recognizes such differences.6 5

As previously indicated, traditionalist attitudes have motivated mani-
festations of discrimination in employment based on sex as well as race.
But, while discrimination based on race (color, religion and national
origin) has been prohibited in some employments for two decades and
more,66 the prohibition of discrimination based on sex is still quite new.67

The relative novelty of the prohibition, together with provision of the
law raising the possibility that sex,68 unlike race or color, may be recog-
nized as a "bona fide occupational qualification" 69 (hereinafter referred
to as BFOQ), may account for the relatively greater incidence of overt
manifestations of sex discrimination at this time.

These overt manifestations usually take the form of an acknowledged
"preference for men" and, in the absence of evidence of BFOQ by the
employer, appear tantamount to admissions. Thus, the Commission had
no difficulty in finding reasonable cause where CP was told that employer
"was not considering a woman" for an advertised accountant's position.
"The Respondent acknowledged that it was seeking a man for the position
since, during the peak season, the job entailed long hours, climbing, lift-

65. The most significant differentiations, at least for purposes of this discussion are
42 U.S.C. §2000e-2(e) (1964), dealing with sex, religion, and national origin as a
possible bona fide occupational qualification (BFOQ), and religion in relation to
educational institutions; and 42 U.S.C. §2000e-2(h) (1964) dealing with sex in
relation to compensation and the Equal Pay Act of 1963. It should be noted that
such differentiation does not appear in that part of 42 U.S.C. §2000e-2(h) (1964),
which treats with professionally developed ability tests and their administration.

66. The New York FEP law was the first state law and was enacted in 1945, Exec. L.
Ch.l18, L. 1945. It was preceded by Federal Government action regulating Govern-
ment action regulating Government contractors.
Exec. Order #8802, 6 Fed.Reg. 3109 (1941); Exec. Order #9001, 6 Fed.Reg. 6787
(194.); Exec. Order #9346, 8 Fed.Reg. 7183 (1943); and see Letter to the Attorney
General, 8 Fed.Reg. 15419 (1943); Exec. Order #10308, 16 Fed.Reg. 12303 (1951);
Exec. Order #10557, 19 Fed.Reg. 5655 (1954); Exec. Order 10925, 26 Fed.Reg. 1977
(1961); Exec. Order #11114, 28 Fed.Reg. 6485 (1963); Exec. Order #11246, 30

Fed.Reg. 12319 (1965); Exec. Order #11375, 32 Fed.Reg. 14303 (1967).
67. New York, loc. cit., by amendment effective March 29, 1964, appears to be the first

jurisdiction to bar sex discrimination in employment, and precedes the Federal
law's effective date by some 15 months.

68. And' religion and national origin, note 65 supra.
69. See note 65 supra.
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ing and weighing [the small products*], and working in an area where
there were unpleasant . . . * orders of [the product*]. However, investiga-
tion disclosed no basis for regarding sex as a bona fide occupational quali-
fication for the job involved. Long hours would constitute an exception
to the normal eight-hour day rather than the rule; the climbing require-
ments would not preclude an average woman from perfonning them; there
were no [product*] containers or items which could not be inspected by a
woman of average strength; and the ... * odors, though unpleasant, would
hardly be more pleasant to a man than to a woman."70 Similar treatment
was given to the contentions of another employer who rejected females
applying for jobs as welders. CPs asserted "they were told the company did
not hire female welders. Respondent's version of the statement made by
the receptionist is to the effect that the company had not hired female
welders in the past. The statement as given by Respondent may reasonably
be considered to have the effect of discouraging female welders seeking
employment. Coupled with the fact that Charging Parties were not allowed
to leave applications, there is reason to believe that Respondent discrimin-
ates against female workers trained as welders."'"

The decisional pattern in many of the sex cases cannot be distinguished
from that in the race cases. Employer with well over 1,000 employees but
only seven female employees was seeking employees for various jobs within
the plant. Employer did not consider CP's application, "but hired subse-
quently several males, many for positions which could be performed by
females and well within their capabilities. The investigation revealed that
Respondent has not hired any female employees for over 6 years, during
which time at least 300 males have been employed. Of the 7 females pres-
ently employed by Respondent all have 10 years or more seniority.72 The
Respondent admittedly gives preference to male employees, allegedly be-
cause males are more adaptable to all types of work assignments and can
be moved from job-to-job regardless of the type of work involved."' 3 While
apparently not raised in this case, the argument that a BFOQ should be
recognized because males are able to do a more complete job in the areas
in which they work, lose less time, are able to be switched, have greater
flexibility, and consequently are worth more to the company, has been
rejected:

"If some females are capable of performing these jobs, traditionally
classified as 'male,' the fact that most females lack the ability to do
so would not justify excluding those capable. The emphasis must
be on individual capabilities, not on broad group norms. There

70. 6-8-7457.
71. CH7-2-86.
72. The mature reader who recalls "Rosie the Riveter" might wonder if she-or her

"sister"-was in this number, and might, with reason, surmise that sex discrimina-
tion in employment was not the vogue during World War II, cf. acknowledgement
quoted at note 83 infra.

73. 6-10-8614.
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is no evidence that Respondent applied this test in classifying the
jobs as male. Thus, although the Respondent states that as a
general rule men perform the work in these jobs with greater
efficiency than women, it cannot arbitrarily exclude all females
from them without taking- into consideration the particular capa-
bilities of the individual job applicants." 7 4

As in race cases, findings have been predicated upon proof of disparate
treatment in sex cases. CPs applied for jobs as second-class welders, but
were told there were no opening, and that they would have to take the
first-class test, which they failed. Of the six welders hired after CPs rejec-
tion four were hired as second-class, and were not required to take a test.
Two of the males hired were graduates of the same MDTA class as CPs,
and their instructor rated CPs as "probably better than the male who was
hired without taking a test." There was evidence indicating CPs were
not fairly tested, witnesses told one CP they had seen the test administra-
tor change polarity of her machine while she was working on the test
plate; other witnesses attested the administrator harassed both CPs during
the testing period. "The evidence shows also that even first class male
applicants are not required to pass a test immediately. They are allowed
to work for ten days before taking any test, and if they fail, they can try
again. Respondent, by requiring a first class test of female applicants when
it required no test or a delayed test for male applicants, is in violation of
Title VII."75

The unique aspect of the sex cases is the employer's assumption that
jobs which he, traditionally, has come to regard as "men's jobs," or "wom-
en's jobs," will necessarily be recognized as involving BFOQ. Such is not
the case. An employer in financial transactions, with 35 males and two
females in managerial positions, advertised for management trainees in
the "Help Wanted, Men" column of a local newspaper. CP, with a B.S.
degree in Economics and an impressive list of additional courses in the
field, and employed in the same industry in a middle-management capacity,
applied. She indicated her interview was discouraging, in that the inter-
viewer indicated no women were employed in the program and none
were wanted. Employer claimed she was "rejected because it was felt that
she lacked sufficient motivation and would not be happy or successful in
the program. Evidence indicated that males were selected who stated that
they did not know whether they were interested in the trainee positions.
Respondent stated that a management trainee must possess two principal
qualities: a strong lending judgment and a strong salesmanship capability,"
adding, "they had rarely found a woman who possessed the requisite re-

74. N07-3-260, application of 703(a) (2), semble, 6-9-7563, application of 703(a) (1),
where it was acknowledged that females were capable of doing work for which
males only had been hired in recent years.

75. 7-2-630.

[Vol. 19



DISCRIMINATION

quirements," and contending "it had the business right to discriminate
on the basis of sex if it 'has a good reason for claiming the exception.'

"Having 'a good reason' to believe that females lack the capacity to per-
form in salesmanship capacity is not sufficient basis for establishment of
a bona fide occupational qualification. In Guidelines for Discrimination
Because of Sex, section 1604.176 the Commission stated:

[T]he bona fide occupational qualification exception as to sex
should be interpreted narrowly. Labels 'Men's jobs' and 'Women's
jobs' tend to deny employment opportunities unnecessarily to one
sex or the other .... The Commission will find ... that the re-
fusal to hire an individual based on stereotyped characterizations
of the sexes . . .such as [the belief] that women are less capable of
aggressive salesmanship . .. does not warrant the application of
the bona fide occupational qualification exception. 77

Similarly, the Commission has refused the BFOQ exception for IBM-
computer office work which would require a female's presence at night in
a suburban office,"' a taxicab driver,79 and production work in plants manu-
facturing automobiles, heavy machinery, electrical equipment, light ma-
chinery, and plastics.80 Contentions rejected included a manager's state-
ments that "these were men's jobs when the Company started out," that
they were "wet, dirty and a stand-up job in which women would not be
interested," and the company "has just never considered any woman for
the work";81 that women lack flexibility in day-to-day operations, primarily
because of state maximum weight and hours laws;8 2 acknowledged that CP
was told that "women were rarely considered for factory positions as long
as there was available manpower";83 where it was asserted that mobility
was essential to entry-level jobs, some of which required lifting over 20
pounds, but observation disclosed highly-automated operation;8 4 where
the denial was predicated upon assertion that all available jobs required
lifting of weights in excess of that permitted by state law, but in fact state
had no law;8 5 where, after 6 months effort, during which time employer
advertised for help, CP experienced in five of 26 job-openings advertised
was told work was "too heavy," and that females would not be hired,
employer asserted that state law required separate toilet facilities for men

76. 29 C.F.R. §1604.1 (1965).
77. 6-8-6643.
78. 6-9-7945, citing 6-1-369--rejecting similar contention that female might have to

work alone in a gatehouse at night.
79. 6-4-3103, involved similar contentions about night work, and state law limiting

lifting and carrying to 10 lbs. above 5 feet: law was in effect when employer re-
cruited 150 female drivers during manpower shortage.

80. To avoid possible identification, see note 11 supra; the industrial identifications are
not correlated with other details or case numbers.

81. 5-12-3187A.
82. 6-3-2339, but senior females were working on highly automated hoist-lifts, assembly

line and men were not required to work in excess of the amount fixed by law.
83. 6-3-1798.
84. 6-6-5726.
85. 6-9-8078.
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and women, and that there was no toilet for females in the plant produc-
tion department.8 0

THE EMPLOYER'S IMAGE

To reiterate, traditionalist attitudes have been a motivating force for
discrimination in employment based on sex as well as race.87 Such atti-
tudes are, of course, at least partially rooted in irrational bias and preju-
dice. But, as they affect equality of opportunity in employment, the tradi-
tionalist attitudes embrace attitudes of the general public, as well as the
employer. For it is from the ranks of the general public that the employer
must draw his employees, and it is with the general public that the em-
ployer does business. From the vantage-point of the Commission's admin-
istrative expertise, it must sometimes appear that a motivating force for
the continuance of discrimination-for the failure to achieve the Con-
gressional purpose of equality of opportunity in employment-is the em-
ployer's concern with the attitude of the general public, as may be given
to an employer to appreciate. This may best be understood by examina-
tion of Commission decisions concerned with jobs which require the em-
ployee to come into contact with the general public. Here, even an egali-
tarian-minded employer may be reluctant publicly to project his "image"
in the guise of an employee who is, somehow, "different."

"Although the Commission understands the position of the Respondent,
we cannot accept assumption regarding a class or a group of persons to
be the basis of a denial of an equal opportunity for employment. The
Commission has rejected similar assumptions regarding the capacity of
women to perform non-traditional female jobs. Indeed, it may be said that
whenever a nation is undergoing social change as a result of the passage
of remedial legislation, the attitudes of all affected must alter in order
that those previously excluded can now be included in expanded employ-
ment opportunities.11

8

The Commission's recent decision that sex is not a BFOQ for the posi-
tion of airline cabin attendant, which is relevant to the discussion here, has
been published. 9 However, a recent decision concerning a female applicant

86. 7-2-730, citing 29 C.F.R. §1604.1 (a) (IV) (2) (1965) and noting employer made no
effort to secure cost estimate for installation of women's room or converting one of
men's rooms.

87. And national origin and religion, of course.
88. AT7-1-63, where a Negro female sought a job which would have entailed contact

with employer's public at their residences. In addition to stated racial representa-
tions which employer was unable to refute, and the denial of the job which was
advertised in the newspaper, the additional bases of decision noted by the Commis-
sion was the absence of an EEO poster as required by 29 C.F.R. §1601.27 (19 ),
the tentative offer of employment on a commission-rather than a salary-basis,
and employer's statement, "Because of the feelings of the community and not be-
cause of obstacles of any kind imposed by our company, it is considerably more
difficult for Negroes than whites to be successful in this undertaking."

89. LRX 2007, 29 C.F.R. §1604.1-.7 (1965), as amended Feb. 23, 1968. N.B. This de-
cision after hearing (not a case) involved the only dissent found in materials
surveyed.
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for the job of airline pilot may better dramatize Commission rejections of
"similar assumptions regarding the capacity of women to perform non-

traditional female jobs." She was told there was no question of her com-

petency or ability,90 but the company was concerned about public reaction

to a woman pilot. Respondent acknowledged to the Commission:

[Her*] application was the first pilot application received . . . *
from a female. Prior thereto, the Company had no occasion to
establish a policy with respect to the hiring of a female to fill a
pilot vacancy. Thus, when presented with her application . . . *
at a time when pilot applicants were being considered for hire,
it was necessary . . . * not only to consider [her*] personal and
technical qualifications for a pilot position . . . * but also to con-
sider the broad and important policy question posed by her ap-
plication. Since no U.S. air transport carrier has ever employed a
female pilot, [the company*] had to weigh and investigate consid-
erations which are not involved in the day-to-day process of evalu-
ating employee applicants for job vacancies. 91

However, by virtue of this decision, it might be said that sex is no more

a BFOQ for a job on the flight-deck of an aircraft than it is for a job in

the cabin.
Similar traditionalist attitudes, unmindful of the Commission adjura-

tion "that whenever a nation is undergoing social change as a result of the

passage of remedial legislation, the attitudes of all affected must alter,"

are reflected in the group of cases wherein Negroes were discriminatorily

denied jobs in which contact with the general public was required.
By way of introduction to these cases, however, it may be appropriate

to identify the first of the additional bases for the definition of discrimina-

tion 92 thought to be used by the Commission. It is evidence of differen-
itated hiring during the critical period. We shall refer to it as Base I. This

phrase was designed to comprehend the variety of relevant differences be-

tween CPs and persons actually hired by employer, 93 and the relevant

time factor between their hiring and CPs rejection, or other non-hire ex-

perience. In many cases "subsequent hires" would be an appropriate phrase

to describe the evidence needed to show that a "no openings" statement

made to CP was false or misleading. But "subsequent hires" was rejected

in favor of the phrase selected in order to have a more flexible short-hand

expression that would include the variety of human experiences involving

"differentiated hiring" in the efforts of CPs to get jobs, as reflected by the

90. CP held licenses for Commercial, Multi-Engine, Sea Plane, Instrument Rating,
Flight Instructor, and Airline Transport Pilot (for seven years) , and formerly had
been designated Flight Examiner by Federal Aviation Agency. She had logged over
9,000 hours commercial flying time alone, had flown DC-7s, and her job at the
time of application was flying a four-engine jet aircraft.

91. SF67-7-10E.
92. See discussion following note 59 supra.
93. Le., as between Negro and white, male and female, Spanish surname and Anglo, etc.
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decisions.94 Identification of differentiated hiring during the critical period

in the cases surveyed in preparation of this article confirms its impor-

tance: it is the most frequently recurring additional base, and appears in

54 per cent of the decisions.
In the first of these cases wherein Negroes were discriminatorily denied

jobs in which contact with the general public was required, a CP applied

for a job as waitress and was told her application would be kept on file,

and was tested. Hearing nothing in 6 months, she returned and was re-

tested because there was no record of her application. She said she passed

both tests. She continued to visit employer for about a month, inquiring

about her application. Base I. Only one Negro worked in sales, and one
in semi-skilled; 20 other Negroes were service workers. Employer offered

no evidence to refute the charge. While some applications were maintained,

employer failed to produce CPs application or test results. Noting the

unexplained designations of race on the available applications, the Com-
mission said: "Although Title VII does not make pre-employment inquiries

concerning race, color, religion or national origin per se violations of law,
the Commission's responsibility to promote equal opportunity compels it

to regard such inquiries with extreme disfavor. Such are totally irrelevant

to his or her ability or qualifications as a prospective employee, and no

useful purpose is served by eliciting such information. The Commission
is also mindful that such inquiries traditionally have been used to deprive

individuals of employment opportunities -and to discriminate in ways now

proscribed by Title VII."95

Twelve96 of the decisions in this group deal with the efforts of 20 Negro

94. E.g., "subsequent hires" would be inappropriate to refer to many of the white new
hires over a period of years during which the Negro applicant had submitted 16
applications by mail, all of which were acknowledged as having been received, and
on file at the time of investigation, 6-6-5956. And see 5-10-2345; 5-10-2349; 5-11-2859;
6-8-6570 discussed at note 96 infra. For examples of Base I cases among decisions
previously discussed see 5-10-2327 note 36 supra; AT6-I0-791 note 37 supra; 5-12-
3665 note 39 supra; CH7-4-217 note 44 supra; 6-9-7908 note 48 supra; 7-3-1289 note
56 supra; 6-9-7954 note 58 supra; AT7-1-20 note 59 supra; 6-10-8614 note 73 supra:
7-2-630 note 75 supra; 6-8-6643 note 77 supra.

95. 6-4-2812.
96. In 5-10-2339, Base I, there was employment history that no Negro had ever been

employed at the store, and proof of violation of employers own policy to take
applications from all, test all, and consider all, where employer contended CPs "got
away," before he could explain he still wanted their applications "for future use"
after admittedly advertising he had enough applicants for the Christmas rush.

In 5-10-2345, where there were no vacancies, as stated to CPs, of a permanent
nature, 8 whites had been hired as temporary or part-time during the 5 months
period bracketing their applications, no EEO poster was displayed, the store gave
preference to temporary and part-time employees for openings in permanent jobs,
and hired its customers' teenagers for temporary and part-time jobs, usually at the
parents' request; the one Negro female on the payroll was a cleaning woman.

In 5-11-2859, CP met minimum test and interview but was diverted from sales
to a more menial job upon a (controverted) representation that she could move
to sales when there was an opening. She quit when told she would have to remain
on job for 1 year before she would be eligible to transfer, but white females hired
subsequently had applied days, weeks, or months before hiring dates, and statistical
profile of employer in community with over 100,000 population (over 40 per cent
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females to secure on-premises sales clerk jobs with general merchandising
employers. The statement of the company president in one of these cases" 9 7

"that if he hired every Negro woman who applied for a sales job he would
have all Negro salesladies, and he was not going to do this," unfortunately,

Negro) showed only 61 Negroes in work force of almost 700 and no Negro females
in female sales force of 135. N.B. the practice of excluding Negro females from sales
was also found to be a violation of §703 (a) (2).

In 6-1-499, in connection with local efforts by Negro citizens to get employers to
hire and promote Negroes on an equitable basis, CP applied while employer was
seeking employees and was assured of notice if additional help was needed; Negroes
were employed only in the most menial jobs in the store and none were ever hired
or promoted into the job sought, and the applicant was not contacted.

In 6-3-1281 (Base I), CP advised an opening was anticipated and note would be
given, inquired after 35-day silence and was told that no openings existed, employ-
ment history that in 27-year history of store in community 39 per cent Negro, no
Negro had ever been employed in sales or clerical jobs for which she was qualified
by college and secretarial experience.

In 6-8-6539A CPs were not referred to the personnel office but were told that the
manager was not in and that no applications were being accepted at the time, all
contrary to employer's own policy to allow all applicants to complete forms and
be tested, and the statistical profile in city with 50 per cent Negro population
showed only 13 Negroes employed of a total of 164, with 8 Negro sales workers of
a total of 128.

In 6-8-6540, the charges were filed within 10 days after the Friday when they
were denied forms, on the representation that applications were accepted only
from Monday through Thursday, and the CPs returned on a Thursday during the
course of investigation, only to be told that applications were accepted only when
there was a vacancy, although such policy was not indicated on the prior effort and
there was no indication of such a policy as it would apply to white applicants; the
employment history was that employer had begun to hire Negro salesladies only
after enactment of Title VII, and the statistical profile in city with 50 per cent
Negro population showed only 6 Negro employees of total of 37, with only three
Negro of 27 sales personnel.

In 6-8-6543 Base I, CPs were told store was out of forms and there were already
many applications on file, and investigation disclosed that at least three of the
white applicants had been hired without having completed the forms, only one
Negro among 50 employees in city of 70,000, 49 per cent Negro.

In 6-8-6570 CP passed interview and tests, form marked "excellent," but was told"no vacancies" on same day one of two similarly qualified white females was of-
fered an alternate job (employer didn't think the CP would be interested because
she was overly qualified) . The other was considered for a job with employer's
concession lessee (but was not hired because underage) whom the employer knew
would not hire a Negro. The employer also maintained restroom facilities used on
a racially segregated basis.

In 6-8-6572, CP was refused an application because there were enough "already
on hand." A friend telephoned the employer to inquire "whether there were open-
ings for his daughter in the Sales Department." CP returned when he was told to
"send her down," only to be refused again. No Negroes were employed as sales-
clerks and all the applicants on file were white. The use of restroom and locker-
facilities was on a racially segregated basis, and referred to by employer as "white
and colored." Similarly, the air-conditioned employees lounge was used only by
whites: Negro employees who knew they were barred prior to enactment of Title
VII, had not been advised by employer that the lounge was available for their use
and they feared intimidation if they exercised their rights.

In 6-10-8479 several months after filing her original application, CP was told by
white fellow-students at college that employer was hiring students for part-time
sales jobs. Upon returning, she had difficulty in obtaining a form from an unidenti-
fied girl who finally, reluctantly, provided it. When she asked if employer was
hiring part-time employees, the girl replied that she was working on a part-time
basis. Having completed the form and left the office, she returned in time to see
the girl put her application in the waste-basket. Investigation disclosed no record
of her applications, and no employee who could recall taking them; 81 employees
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might be considered characteristic of the traditionalist attitude towards
hiring Negroes for jobs requiring contact with the general public. A re-
view of the summaries of all twelve more than supports the Commission's
observation in another: "The denial of the opportunity to submit appli-
cations and to be tested were what Charging Party -and other Negroes
had learned to expect from employers when they sought positions as sales
clerks."9 8

Seven other decisions in this group deal with a variety of jobs requiring
employer-image contact with the general public. They involve both Negro
men and Negro women. The jobs include a residential sales solicitor, pri-
vate business census enumerator, public utility meter reader, service and
beverage route salesmen, commercial customer service, and food prepara-
tion and service.99

(1) Employer had 177 plant employees, of whom 18 were Negro and 2
with Spanish surnames; also employed were 33 route salesmen, all white.
In response to employer's newspaper advertisement for sales trainees, CP,
a college graduate, applied. He was told there was no opening. Five days
later a white high school graduate was hired for the job. Two weeks later
employer ran the advertisement again. CP re-applied within 2 days. He was
told the job did not exist. The next day a white person with a 9th grade
education and about 6 weeks of service with employer was transferred to
the job CP was told did not exist. 100

(2) Three Negro females were denied the opportunity to apply on the
ground there were no job openings in a Base I case. This action violated
the standard policy to accept all applications, whether or not there are
openings at the time. No Negroes were employed in the public contact
jobs sought, and the only Negroes in the 88-employee work-force were two
janitors. No white persons were employed as janitors.1 1

were hired in the critical period extending well beyond the date of her second
application, 67 white and 14 Negro. Most of the whites hired, but none of the
Negroes were employed as sales personnel and office clericals; 5 of the 67 white
were college students, 4 of whom were attending college with CP. Employer's sta-
tistical profile indicated 3 Negro officials and managers, but employer conceded
that none of them had authority to hire, fire, or exercise any control over people
working with them. None of the 4 Negro females listed in office and clerical had
been hired in that capacity, all had been upgraded from menial jobs, and all worked
in a room with one of the 3 Negro "officials." One restroom was marked "Colored
Men," and no EEO posters were displayed.

In 5-10-2349 four (three white, one Negro) part-time salesclerks were hired after
CPs were denied application forms in violation of the employers own "nondiscrim-
ination" policy to take all forms from all applicants and maintain them for a
full 6-months inventory period bracketing their frustrated effort. The employer
placed racial advertisement in newspaper, and investigation disclosed that the one
Negro hired had not applied until after employer had notice of the instant charges.

97. 6-10-8479, discussed in note 96 supra.
98. 6-8-65crA, discussed in note 96 supra.
99. To avoid possible identification, see note 11 supra, the job identifications are not

correlated with other details on case numbers.
100. 7-3-1288.
101. 5-10-2362.

[Vol. 19



DISCRIMINATION

(3) Responding to a newspaper advertisement for women with legible
handwriting in a Base I case, a Negro female was told employer had 'ac-
cepted all the applications he could from Negro women. Persisting, she
found forms were being given white women, secured a form, and com-
pleted it in her "neat, easy-to-read, satisfactory handwriting." She was told
she would be considered but heard nothing more about the job. Employer
initially asserted she was not hired because of "poor" handwriting, con-
trary to observation of her application form; forms completed by many of
the 37 new hires revealed poor handwriting, which employer conceded
"wasn't too legible." Employer asserted he had two experienced Negro
women working the "colored territory," which would soon be exhausted,
and that white persons would "resent" a Negro in this public contact
position, thus impairing the business operation. However, during the first
Equal Employment Opportunity Commission (here-in-after referred to as
EEOC) contact, employer stated he would hire the CP. One week later
she reported she had returned -and had been given a spelling test. No
tests had been given any other applicant, and employer refused to provide
investigator a copy thereof.10 2

(4) The statistical profile, interpreted by the employee turnover rate,
might well have been sufficient without more to support the finding in a
Commissioner's Charge case. While there were an equal number of white
and Negro employees 'at employer's nine facilities, over one-third of the
white and none of the Negro employees were managers; all of the remain-
ing white employees but only 10 per cent of the Negro were in close-prox-
imity customer-contact jobs; almost two-thirds of the Negro employees and
none of the white were in jobs where normally they would not be ob-
served by customers; the remaining 27 per cent of the Negro employees and
none of the white held menial 103 jobs; employer's turnover rate was esti-
mated at 500 per cent. In addition, however, it was shown that employer
advertised for "white males, 18 to 30" in the local newspaper, pay rates
differed for Negro and white employees holding similar jobs, better edu-
cated Negro employees were hired into jobs more menial than those for
which lesser educationally qualified whites were hired, and qualified Negro
employees were not considered for manager trainees although a less quali-
fied white was awarded the training opportunity.10 4

(5) In a Base I case' 05 a Negro with sales experience was told employer
was not hiring Negro salesman and to return in 2 weeks. Upon returning,
he was told no openings at that time but his application would be con-

102. 5-12-3672.
103. These menial jobs paid less than jobs held by white employees, and while the Negro

occupants of these jobs could be observed by customer, the duties of their jobs
were such that the occupants would 'be observed in servient postures, assisting the
white employees.

104. 6-2-1025.
105. The first of eight white new hires in the job sought was hired just 7 days after the

Negro applied.
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sidered in the future, and was offered a boiler room job, which he de-
clined. While the vast majority of employer's 450 employees were Negroes,
the better paying jobs for Negroes were for females, at $.93 per hour, and
no Negroes were employed in sales or office clerical capacities. 106

(6) In response to a recruitment advertisement in the college newspaper,
a Negro who had completed his sophomore year secured an interview with
employer by telephone. Keeping his appointment, he was given an appli-
cation form which he completed. There were about 15 other applicants
present, all white except an African in native dress. A company employee
appeared and asked the African to accompany him to the entrance hall.
The African did not return. Another (identified) employee entered,
examined the forms and found CP's application, and asked him to step out
into the hall. There he told CP that the available jobs involved public re-
lations (meaning door-to-door sales) and thus were open to "whites only."
All persons in employer's sales and office administrattion at this facility
were white. Rejecting employer's contentions of a non-discrimination policy
reflected by employment of Negroes on various levels in various cities
throughout the United States and Canada, and the contention that the
employee was neither authorized nor in a position to take the action
stated, the Commission observed: "The fact is, however, that Mr. - ,
whether authorized or not, was in -a position to take the action alleged
and unquestionably did."'' l °

This point would appear to warrant interruption of the public contact
discussion for emphasis. While it would seem axiomatic that an employer
be held responsible for the discriminatory actions of his authorized agent, 0s
the realities of race relations in employment require extension of the rule
by striking the word "authorized." If, by reason of the employment status,
an employee enjoys a position in which he can and does exercise his bias
and prejudice against an individual entitled to the protection of Title
VII, the employer will be found in violation of the Act. This is true be-
cause it is the employer who controls the day-by-day operations of the
work-place in which the seeds of discriminatory practices may be destroyed
or may flourish. It is fundamental that it is because of this control, which
in the past had not been exercised without discrimination, that the Con-
gress named the employer as a subject for regulation in the effectuation

106. 6-7-6147.
107. 6-6-5833.
108. In AT 6-11-898, a manufacturer was found in violation for the discriminatory refer-

ral practice of a state employment service which employer constituted as an ex-
clusive referral source. This was a Base I case and the employer had a disparate
statistical profile (17 per cent Negro employment, 36 per cent non-white county pop-
ulation), emphasized by the low skill of the job duties. The agent would not refer
Negroes unless they passed tests, but referred untested white new hires; Negro
females forms were indexed under "domestics" (the prevailing wage rate of $.65 an
hour being much lower than wages for factory work) despite applicants' stated
preference for factory work.
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of its legislative policy.10 9 Legislative policy would be emasculated if the
rule were not as stated. As the Commission said:

Respondent argues that its nondiscriminatory hiring policy is
evidenced by several facts. During the . . . * period for which
Charging Party's application was considered-130 hourly workers
were hired, 40 of whom were Negroes. The company contends that
it has always maintained a nondiscriminatory hiring and promo-
tion policy and that such a policy is explicitly provided for in the
union contract. While the ostensible personnel policy of the Re-
spondent is certainly commendable, it is, nevertheless, possible to
discover specific instances of individual discrimination within a
generally equitable program. Indeed, it is not unusual that middle
-and lower echelon employees, wittingly or unwittingly, detract
from an employer's stated good policy.110

As the cases teach, it is more ordinarily the receptionist, the guard, the

personnel clerk or interviewer, the first-line supervisor or "straw-boss" who
-by virtue of his position in the employment status, and without regard to
authority---commits the discriminatory act or omission, rather than em-
ployer, himself. Thus, in yet another case,' 1' the Commission ruled: "We
conclude that Respondent, through the 'actions of its lower level personnel
staff, refused to hire Charging Party because of her race."

The last of the cases dealing with racial discrimination against an ap-
plicant seeking a job requiring contact with the general public" 2 would
seem to be an appropriate vehicle for identification of some more of the
additional bases 1 3 thought to be used by the Commission for the defini-
tion of discrimination. Like Base I, differentiated hiring during the critical

period," 4 these are recurring elements of apparent significance noted by
the Commission in a series of decisions.

109. In like manner, Congress nominated labor unions, employment agencies, and joint
labor-management committees as instruments for the effectuation of legislative
policy because of their powers to affect the employment status.

110. Where CP's work history was improperly evaluated by an unknown one-among-
several inexperienced interviewers to create an excuse for rejection. Then, CPs
application was lost, and was not found until it became a matter of union inquiry.
"Not having any information as to who conducted the interview, it is quite rea-
sonable to conclude that an inexperienced employee, untrained in the proper
administration of Respondent's non-discriminatory hiring policy, let personal bias
creep into his analysis of CP's qualifications, and that the 'inadvertent mistake'
claimed by Respondent was, in fact, inadvertent discrimination, but discrimination
nevertheless."

111. 6-12-9109, a Base I case five applications were submitted over a 14-month period
by sales-experienced college student promptly hired into a customer service position
during investigation when management was first apprised of the racial discrimina-
tion practiced by an employee who had been discharged prior to service of the
charge. Records of her first application, except for a Temperament Test on which
she scored favorably, were missing. The interviewer commented "Very attractive:
neat; speaks well; not qualified for position applied for" on the form submitted
9 months later. On her last effort, the interviewer told her she would be called
if there was a position available and there was no need to keep filing applications.

112. See discussion at note 87 supra.
113. See discussion following note 59 supra.
114. See discussion at note 92, supra.
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This employer conducted operations in 20 counties with large Negro
populations (from 19 per cent to 66 percent). In seven of these counties
the Negro population ranged from 50 per cent to 66 percent, in two others
it was 37 per cent. Hence, it could be said that almost one-half of the em-
ployer's customers-or potential customers-were Negro. Employer's sta-
tistical profile reflected only 15 Negro employees (all male, concentrated
in service, labor, and unskilled job categories) in a work force of 'almost
350. [Statistical profile is Base II. It recurs in 43 per cent of the cases sur-
veyed.]l'5 The Negro applicant learned of an impending vacancy in a job
requiring residential contact with employer's customers. During interview,
however, he was told there were no openings 'and none were anticipated.
He was not told about an additional hiring requirement. Each of the
several times he checked the status of his application he was told there
were no openings, and he was never given a chance to apply for any other
job. [Such dilatory practices on the part of an employer as are apt to dis-
courage or mislead an applicant will be referred to as Base III. It recurs
in 40 per cent of the cases surveyed.]"16 Employer had a company test, but
never mentioned this requirement to CP. Employer contended that the
test was not administered to CP because applicants were not tested unless
there was a vacancy or one was anticipated. In fact, a vacancy in the job
sought did arise subsequent to CP's application. [Such deviations from
policies or practices as are established by the employer for the control of
his own hiring will be referred to as Base IV. It recurs in 40 per cent of
the cases surveyed.] 1 7 Employer would not submit a breakdown of his
work-force by job categories, particularly with reference to the category
sought by CP. However, the investigator, coming and going to meetings
with employer, was able to observe the work-force: all employees observed

115. For examples of the variety of ways in which the statistical profile has been found
relevant to the definition of discrimination in cases previously discussed, see 5-11-
2900, note 52; supra; CH7-4-228, note 55 supra; 6-9-7954, note 58 supra; 5-11-2859,
6-3-1281, 6-8-6539A, 6-8-6543, 6-I0-8479, note 96 supra; 5-10-2362, note 101 supra:
6-2-1025, note 104 supra; 6-7-6147, note 106 supra; AT6-11-898, note 108 supra.
The cumulative effect of combinations of additional bases in the decision-making
process is illustrated by citation here of cases cited in note 34 as examples of Base I
cases note 94, supra.

116. A variety of manifestations of dilatory practices relevant to the definition of dis-
crimination may be found in cases previously discussed. See 5-11-2481, note 51 supra;
CH7-3-192, note 54 supra; c-c-VBRT, note 56 supra; AT7-1-63, note 88 supra; 6-6-
5956, note 94 supra; 5-10-2339, 5-11-2859, 6-1-499, 6-3-1281, 6-8-6539A, 6-8-6540, 6-8-
6543, 6-8-6572, 6-10-8479, note 96 supra; 5-10-2362, note 101 supra; 5-12-3672, note
102 supra; 6-7-6147, note 106 supra; 6-12-9109, note 111 supra. The cumulative effect
of combinations of additional bases in the decision-making process is illustrated by
repetitions here of cases cited in note 115 supra, collecting Base II cases, particularly
those also cited as examples of Base I cases, note 94 supra.

117. Explicitly recognized deviations from policies or practices in cases previously recog-
nized appear in AL7-6-123, note 57 supra; 6-9-7954, note 58 supra; AT7-1-20, note
59 supra; 5-10-2339, 5-10-2349, 6-8-6539A, 6-8-6540, note 96 supra; 5-10-2362, note
101 supra. Other cases involving apparent deviations, e.g. 6-10-8479, note 96 supra,
where applicant's form was "filed" in the waste-basket, are not cited because this
additional base was not identified in the decision, perhaps due to the absence of
proof of established policies or practices.
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were white. [This is part of Base II, statistical profile.] Employer contended
that the job sought was popular among employees already on the rolls,

and that he could not fill vacancies unilaterally because he was bound
by union contract to fill then by bidding among the employees. [Had

employer not withheld information as to how the job was, and had been,

filled, there would have been a hiring history, which we will refer to as

Base V. It recurs in 20 per cent of the cases surveyed.] 11s The vacancy pur-

portedly was filled in this manner. [Hence, this, too, is a Base I case.]

Finding reasonable cause, the Commission concluded not only that there
was a violation in the denial of the job to CP, but also that there was a

violation in the maintenance of a procedure for filling vacancies which

operated in a discriminatory manner:

We reject the Respondent's conclusion that it was precluded by
its union agreement from considering Charging Party because he
was not a member of the bargaining unit. The right of an em-
ployer to obtain the best qualified applicant available for entry
level jobs is elemental. The instant . . . * job required no specific
prior work experience and, therefore, logically, fits the entry level
category. The investigation disclosed that rigid adherence to the
... * present procedure will result in freezing the complexion of
[occupants of the job in question*] for the next decade or more,
because only whites are and have been in a position to bid for the

* job.119

Instructive though this case may be, as to the rationale of reasonable

cause and, hopefully, the additional bases thought to be used by the Com-
mission, there seems yet another lesson to be learned from the case. This

lesson comes from the facts, rather than the law. It demonstrates the need

for re-examination of employer concern with his "image" as observed by

the general public, the common element of all cases in this group. The

lesson is the "identity of the general public," and exposes the fallacy im-

plicit in the traditionalist attitude. The fallacy is that the traditionalist

attitude assumes that the "universe" identifies with the attitude maker,

i.e., that there are no "different" people in the "general public." This case

dramatically demonstrates that the "general public" is biracial, at least.

The sex cases teach that the "general public" is bi-sexual, invariably. And,

by addition of the "differences" of religion and national origin also pro-

tected by law, it becomes apparent that the "general public" is in fact

heterogeneous. Viewed in this light, it is apparent egregious error for an

employer to shape his hiring to conform with a supposedly monolithic

attitude on the part of the "general public." This observation, however,

suggests the posible wisdom of identification of yet one more of the addi-

118. Illustrations of the utilization of hiring history in cases previously discussed appear
in 5-11-2481, note 51 supra; 5-11-2900, note 52 supra; 7-3-1272, note 53 supra; CH7-
4-228, note 55 supra; 5-10-2339, 5-10-2345, 6-1-499, 6-3-1281, 6-8-6540, note 96 supra.

119. 6-8-6574.
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tional bases thought to be used by the Commission in defining discrimina-
tion.

REALITIES OF RACE RELATIONS

In a number of decisions, the Commission has demonstrated that a thor-
ough familiarity with the nuances and realities of race relations is in-
cluded in its administrative expertise. This cannot be regarded as an addi-
tional base in the same sense as the five previously suggested, because it
is limited to only some of the prohibited grounds of discrimination.120

While it might be presumed that no employer would spell Negro with a
lower-case "n," courtesy titles seem still to precipitate difficulty. Thus,
where employer inverted the familiar effort to get everyone to use cour-
tesy titles when addressing anyone by adopting an oficial policy eliminat-
ing all courtesy titles, as a matter of nondiscrimination policy, it was to
no avail. The Negro applican was addresed as "Dear Annie," but the
Base I hire was addressed as "Dear Mrs .... *.121 Like applicant in an-
other case.122 she had applied by mail, and had not been interviewed or
set foot upon the employer's premises: nevertheless racial identification was
made upon CP's answers to questions on the application form. Unlike
other cases noted, 123 however, these forms did not call for designation of
race of color. But, as the Commission has observed, in view of racial pat-
terns in the area, it is relatively simple to ascertain CP's race from other
"racial" indices as the high school attended, or the home address. 24 And
the applicant who overlooked strict adherence to use of the "Yes, Ma'am,"
locally required in Negro-white conversations was rejected by the recep-
tionist who objected to her "snotty and cocky responses." When asked if
she had paper, and if she needed a pencil, CP answered, "I sure haven't,"
and "I sure would."'125

And there are those who continue to refer to all Negro males as "boy,"

apparently without concern for its derogatory character in reference to an
adult, and apparently without recognition of how ludicrous it is to dis-
tinguish between "this boy" with a chemistry degree and a man not suited
for the job.' 26 Nor is it better to refer to the only Negro in a work-force of

120. I.e., race and color, although it is possible that in some circumstances, national
origin might be added.

121. 5-11-2601, also Bases II, III, IV, V.
122. 6-9-7954, discussed at note 58, supra.
123. 5-10-2322, note 34 supra; 6-4-2812, note 95 supra.
124. 6-6-5956, discussed in note 94 supra.
125. 6-7-6321, investigator was not permitted to interview the receptionist.
126. AU7-4-246, "Evaluation made by personnel not desirous of hiring Negroes cannot

be the basis for adverse personnel action." Nor could employer reject CP on the
basis of a nonability test that is not professionally developed within the meaning of
703 (h). The Humm-Wadsworth Temperament Scale, here found lacking in dem-
onstrated empirical validity, and not an "ability" test was similarly struck down in
a case involving Spanish surname CPs. 6-8-6639.
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-almost 350 as a "man Friday," when he has so been employed, without
promotion, for 20 years, and is earning $2.02 per hour.127

Segregated facilities 28 have been noted by the Commission as indicia of
the real nature of race relations, as have newspaper advertisements ad-
dressed racially, 129 and re-appearing "KKK" symbols in the work-place,
where the Commission provided emphasis to the employer's own statement
as an indication of attitude: "When it became apparent that we had to
hire some Negroes. we informed our white and Negro employees to adjust
themselves.' 3 0 Not only are such things indications of the state of race
relations, but also they impede equality of opportunity by increasing the
reluctance of Negroes to seek employment, for fear of additional discrimina-
tory rebuffs."'a

Racial reprisals, too, have been identified by the Commission as the
reason for denials of hiring. In one case a mother was refused employment
because she and her husband had enrolled their children in a previously
all-white school.' 3 2 And where employer asserted that CP's poor attendance
record with a former employer was the one reason for rejection, the Com-
mission spelled out the race-relations message between the reference lines.
Reference said CP was absent "frequently," without stating the number
of absences, did not exclude the possibility of hiring him again 'if his atti-
tude improved," and indicated the real problem was that CP was "in-
subordinate-too friendly-called professional people by first name." Is
this a veiled way of saying CP "didn't know his place"? The Commission
thought so.' 3 3 And, in another bad reference case, CP was the son of the
local NAACP president and, like his father, active in civil rights efforts.
His personal, school, and credit references were excellent; references from
his former employers were negative. Most made damaging statements with-
out explanation or support. One, however, discredited CP because he
had "rebelled" when ordered to perform tasks which "white boys" working
at the same level were not required to do.'3 4

A tale of three sisters serves to demonstrate the degree of disparity in
hiring due to race. Two of the sisters sought jobs with employer in a Base
V case. Both were working, high school graduates, and both received favor-
able comments from the interviewer. One was identified as "light com-

127. 6-3-1731. "In considering the claims of Respondent in the recruitment area, we must
judge its efforts in the results, and in this respect we are without evidence in behalf
of the Respondent."

128. 6-8-6570; 6-8-6572; 6-10-8479, note 96 supra.
129. 5-10-2349, note 96 supra; 6-2-1025, note 104 supra, and 6-12-422 finding violation

by employer where advertisement placed by his departmental lessee.
130. 6-10-8198, Bases II, V, "tokenism", see discussion of AT6-10-791, note 37 supra

(emphasis added).
131. 6-3-1730, where there were 11 American Indians and four Negroes in a work force

of over 1,000 (Negro population 8.6 per cent, Indian population not determined)
132. 6-6-5619.
133. N07-4-507.
134. 5-10-2356.
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plected," and a former employer described her as "one of the nicer colored
people." Returning, one 13 months - the other 11 months - after filing,
they observed white applicants being hired, and filed the charges upon
which they prevailed. The third sister was working for employer. She had
applied on numerous occasions and finally got a job on an arrangement
with the personnel manager. It was agreed that she would look after the
manager's children until his wife returned to town. Upon the wife's return,
this was done, but only after her "qualifications were then explored,
measured, tested and documented with consumate care at the company,"
after being required to take a battery of tests at the state employment
service. White applicants normally suffered no delay. 135

And some of the subtler situations requiring application of the Com-
mission's administrative expertise may be suggested by this final case. Em-
ployer had over 650 employees, more than 250 of whom were members of
minority groups. A 20-year-old Negro filed application, had a personal
interview at which time he was told he could probably start work as soon
as he finished his physical examination. He scored above the norm on the
test and reported to the plant nurse. He failed the eye test with his prescrip-
tion sun glasses as well as without glasses. When advised of his sight im-
pediment, he took a pair of regular prescription glasses from his pocket
and then exceeded the test norm. The nurse rejected CP because "she
never knew when he might forget his reading glasses."

It should be made abundantly clear that Charging Party has
not alleged that Respondent follows a pattern of discriminating
against Negroes. Indeed he could not, as Respondent's pattern is
one of the better ones viewed by the Commission. The issue . . .
is whether the Charging Party because of disparate treatment due
to his race was denied a job. In other words, in the exercise of her
judgment, did the Respondent's nurse accord the Charging Party
the same treatment as a white person who may have had a similar
defect that is correctable as was the Charging Party's? Several white
employees wearing glasses were readily observable -at Respondent's
plant. The nurse could not be sure that any of them would always
wear their glasses. She was willing, however, to extend to them
the presumption that they would do so. The Charging Party, a
Negro, was entitled to the same presumption.

Finally, it is suggested that the reason for not employing the
Charging Party was the existence of a personality clash between
the nurse and him. Instances of white persons being "offended'
by the attitude of young Negroes are legion during this time when
Negroes insist upon equal treatment. This, however, is not an
acceptable justification for refusing to employ an otherwise quali-
fied individual. If it were, it would only change the nomencla-
ture of the wrong and most acts of racial discrimination could be
rationalized as personality clashes.

135. 6-7-6455.
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The Commission's own observation in this case makes a fitting conclu-
sion for this article:

Respondent, like so many employers, tends to view allegations
of discrimination as if they were comparable to criminal allega-
tions. In this view, the charge connotes hostility, mistrust, or
devaluation of an individual, a firm, or an institution. Thus, the
conclusion is easily reached that the one charged with an act of
discrimination possess an evil state of mind. It then becomes diffi-
cult for the one charged to focus attention objectively on the de-
scription of the discriminatory act. It should be axiomatic that
Title VII enforcement clearly does not have such import. Its
underlying purpose is to define those employment situations that
tend to judge, limit, segregate, or classify employees on criteria
which prove to have a demonstrable racial effect without a reason-
ably necessary business motive. When viewed against this back-
drop, it becomes clear that Congress, through the Commission,
sought to provide a remedy to adjust the needless employment
hardships facing minority workers whether they are occasioned
by purposeful discrimination or results from the arbitrary opera-
tion of a personnel system. 18 6

136. 6-8-7426.

1968]


