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A major constitutional issue confronting the United States in recent
years concerns the fundamental tenet of democratically based government
that the people shall be equitably represented in their legislative bodies.
However, achieving a satisfactory balance of representation is difficult
because the competition of vested interests either to gain or to maintain
political supremacy inevitably engenders conflicting definitions as to what
constitutes voting equity. Aware that there are no easy answers and being
uncertain as to its jurisdiction under the separation of powers principle,
the Supreme Court until recently refused to review challenges against
legislative apportionment by classifying such cases under its self-restraining
doctrine of political questions; but as malapportionment became more
blatantly undemocratic due to legislative abnegation of responsibility, the
Court in 1962 decided to correct this deficiency in American government
by providing legal answers when political solutions are needed.

SOME STATE EXPERIENCES AND IMPLICATIONS

Although the decisions of Baker v. Carr' and Reynolds v. Sims 2 con-

cerned only state legislatures, these rulings have been applied to local
governments by lower federal courts and some state judiciaries. 3 A problem
has arisen, however, since in the absence of an opinion by the Supreme
Court, lower courts have required strict adherence to the concept of "one
man, one vote" enunciated in the Reynolds case. For example, a Michigan
court interpreted this ruling as follows: "[A] state may exercise its legis-
lative powers only in a legislative body apportioned on a population basis
and if it delegates a part of those powers, it must do so to a legislative
body apportioned to the same 'basic constitutional standard.' ,4 The
Supreme Court of Wisconsin also concluded that the Reynolds concept
applied to all levels of government. 5 Similar decisions were made by a
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three-judge federal court in New York for county boards6 and by a federal
district court in Maryland for municipal councils.7 This assumption has
also been made by some Virginia counties using a unique reapportioning
procedure. Acting under a century old provision of the state code, voters
in several of Virginia's counties have petitioned local courts to appoint
citizen committees for realigning representation on the county governing
board.8 In each instance though these commissions have considered the
"one man, one vote" principle to be an ironclad guideline with some even
construing it to mean there must be a balance between rural and urban
population within each supervisorial district. Needless to say, in these
cases, this questionable interpretation has complicated reapportionment
and has created more dissatisfaction and friction than otherwise might have
occurred. 9

While the need for correcting malapportionment is obvious, it is perhaps
easier to perceive the implications of adjusting representation in the na-
tional House of Representatives and the state legislatures than it is at the
local level where in contrast to a single legislative organ a variety of ap-
pointed and elected boards and commissions are used in addition to county
governing bodies and municipal councils. For example, in the states where
townships exist the county board has been traditionally elected from these
subdivisions instead of from separate districts which cut across township
boundaries, but if there is a strict application of the "one man, one vote"
principle, then the system of political unit representation enjoyed for many
years in this mixed type of local government may be destroyed. Conceiv-
ably, this will be the result in Wisconsin where the state legislature in its
eagerness to implement a judicial decision passed a statute permitting the
Board of Supervisors to ignore townships in redrawing voting district
boundaries.

At least one academician, Professor Josephine King of the School of Law,
State University of New York, is concerned about the impact of Reynolds
on the alignment of local governments. In her opinion the destruction of
traditional boundaries would seem undesirable because "The district elector-
ate might be composed of fragments of several governmental units with the
result that the representative might be unrepresentative of any or all of
them."' 10 Consequently, there could be a disintegration of the relationships
between a county and its subdivisions in administering functions of mutual
importance such as health, finance, protection and zoning.

6. Bianchi v. Griffing, 238 F. Supp. 997 (E.D.N.Y. 1965).
7. Ellis v. Mayor and City Council of Baltimore, 234 F. Supp. 945 (D.Md. 1964).
8. The Virginia system is described in Martin, The Reapportionment of Local Govern-

ment, 2 VIRGINIA SOCIAL SCI.NCE JOURNAL 26-27 (April 1967).
9. For an account of such as case, see Martin, Montgomery County Uses Novel Device:

Virginia Board Changed by Judicial Commission, 55 NAT'L Civic REV. 458-59 (Sept.
1966).

10. King, The Reynolds Standard and Local Reapportionment, 14 BUFFALO L. Rrv. 125
(1965).
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REVIEW OF REYNOLDS

In all fairness an evaluation of the impact of reapportionment on local
government must take into account what the Supreme Court said in
Reynolds v. Sims" since this decision has been the basis for lower court
rulings. To begiin with, the Court did not sharply define the "one man,
one vote" concept when it declared:

[W]e mean that the Equal Protection Clause requires that a
state make an honest and good effort to construct districts in
both houses of its legislature, as nearly of equal population as is
practicable. We realize that it is a practical impossibility to arrange
legislative districts so that each one has an identical number of
residents, or citizens, or voters. Mathematical exactness or precision
is hardly a workable constitutional requirement.12

Hence, it is obvious that there may be exceptions to stringent applications
of mathematical formulae designed to achieve voting equity.' 3 Moreover,

the majority's opinion recognized that mathematical exactness might be
impracticable because "indiscriminate districting without any regard for
political subdivision or natural or historical boundary lines, may be little
more than an open invitation to partisan gerrymandering."' 4 As a result
some authorities on the subject such as Professor Robert Dixon of the
George Washington Law School have concluded that "In a left-handed
sort of way the Court did speak in Section VI of the Reynolds opinion
of such possible legitimate considerations as maintaining the integrity of
various political subdivisions, following the so-called principles of com-
pactness and of contiguity in districting, use of multi-member or floterial
districts to achieve some flexibility, and the achievement of a rational
state policy."'15 Yet, lower courts and Virginia's citizens commissions be-
lieved a strict application of "one man, one vote" was demanded by Reyn-
olds.

Despite misinterpretations by lower courts, the Supreme Court cannot
be excused for opening the door to much confusion and uncertainty by not
clarifying the relationships of its decisions to local governments. Even
though it is judicially proper in most instances not to anticipate questions
of law before they become adjudicative, the Court's lack of consideration
and foresight for local reapportionment has resulted in unnecessary litiga-
tion. Nevertheless, it presumably could have been indicated without re-
ferring to the local question that appointive boards are not included in

11. 377 US. 533 (1964).
12. Id. at 577 (emphasis added).
13. In a later case involving state legislative apportionment the Supreme Court held that

state senators elected in pursuance of a residence requirement in a multi-district
county were as much the representatives of the entire county as the districts in
which they resided. Fortson v. Dorsey, 379 U.S. 433 (1965).

14. Reynolds v. Sims, 377 U.S. 577, 579 (1964.).
15. Dixon; implementing One-Man-One-Vote-Lower Court Guidelines, pp. 1-2. Paper

delivered at annual meeting of the Southern Political Science Association, Gatlinburg,
Tennessee, Nov. 11, 1966.
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the judicial requirements of apportionment because these organs also exist
for administrative and regulatory purposes at both the national and state
levels; but then on the other side of the coin, perhaps the justices were
not sure where the line should be drawn since some of these agencies
are legislative in character. Later rulings pertaining to local governments
certainly give the impression that the Supreme Court is not finding it
easy to construct solutions for this problem of reapportionment.

SUPREME COURT REACTION

On May 22, 1967, four unanimous decisions were rendered without an-
swering many questions of Reynolds' applicability below the state level.1 6

Assuming arguendo that the "one man, one vote" concept applies to local
legislatures, this issue was nonetheless deferred for future resolution as
two cases were remanded because "Since the 'statute' in each of these cases
is one of limited application, a three-judge court was improperly con-
vened." 17 However, it was decided that "[T]he principle of 'one man, one
vote' has no relevancy" for a primarily nonlegislative county board which
is appointed.18

The most significant ruling concerning the City of Virginia Beach, Vir-
ginia, which as a result of its 1963 consolidation with an adjoining county
contains both rural and urban areas. Therefore, it has devised an electoral
scheme for representing diverse interests by combining a residence require-
ment with an at-large election. A voter thus casts 11 ballots with each of
seven councilmen representing one of the city's boroughs while four are
elected for the entire area. This plan was attacked because the disparity
in population among the boroughs ranges from 733 to 29,048. However,
the Supreme Court accepted this arrangement since the "Seven-Four Plan
makes no distinction on the basis of race, creed, or economic status or
location."'19 Consequently, it seems that the key to the Court's attitude
toward local government reapportionment is its assumption that if "Reyn-
olds v. Sims controls, the constitutional test under the Equal Protection
Clause is whether there is an 'invidious' discrimination " 20 being practiced.
If this condition does not exist, then the Court evinced an inclination fav-
orable to innovation because it announced that "The Seven-Four Plan
seems to reflect a detente between urban and rural communities that may
be important in resolving the complex problems of the modern megapolis
in relation to the city, the suburbia, and the rural countryside." 21

In summary these first decisions leave a major question unanswered for

16. For a detailed analysis of these cases, see Martin, The Supreme Court and Local
Government Reapportionment: The First Phase, 34 TENN. L. REV. (1968).

17. Moody v. Flowers, 387 U.S. 98 (1967).
18. Sailors v. Board of Education, 387 U.S. 105 (1967).
19. Dusch v. Davis, 387 U.S. 115 (1967).
20. Id. at 116.
21. Id. at 117.
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it is still not known to what degree the "one man, one vote" principle
applies to localities. Dismissing the issue on jurisdictional grounds coupled
with the emphasis that "Save and unless the state, county, or municipal
government run afoul of a federally protected right, it has vast leeway
in the management of its internal affairs, '22 engenders a belief that the
Supreme Court in a proverbial sense crossed the reapportionment bridge
without looking for the ramifications involved in this intricate problem.
Now, it even conceives that the future constitutional question could be
"whether a state may constitute a local legislative body through the ap-
pointive rather than the elective process." 23 Hence, the Court seems to be
in need of local political remedies while it is unknown if the solution
administered for 4 years has been correct.

JUDICIAL VERSUS POLITICAL PROCESS

Regardless of the necessity for breaking precedent, the effectiveness of
judicial intervention in unraveling the reapportionment problem is ques-
tioned in contrast to that of the political process. Dissenting in Baker v.
Carr24 against the Supreme Court's assumption of jurisdiction, Justice
Frankfurter made a realistic evaluation which applies generally to all courts
by noting that:

Disregard of inherent limits in the effective exercise of the Court's
"judicial power" not only presages the futility of judicial inter-
vention in the essentially political conflict of forces by which the
relation between population and representation has time out of
mind been and now is determined. It may well impair the Court's
position as the ultimate organ of "the supreme Law of the Land"
in that vast range of legal problems, often strongly entangled in
popular feeling, on which this Court must pronounce. The Court's
authority - possessed neither of the purse nor the sword - ulti-
mately rests on sustained public confidence in its moral sanction.
Such feeling must be nourished by the Court's complete detach-
ment, in fact and in appearance, from political entanglements
and by abstention from injecting itself into the clash of political
forces in political settlements. 2 5

In registering his opposition Frankfurter also believed cognizance should
be taken of the following practical consideration: "Even assuming the
indispensable intellectual disinterestedness on the part of judges in such
matters, they do not have the accepted legal standards or criteria or even
reliable analogies to draw upon for making judicial judgments. '26

Of course, the other alternative also lacks experience in this respect, but
generalizing from the record of some Virginia counties employing basically

22. Sailors v. Board of Education, 387 US. 105, 109 (1967).
23. Id.
24. 369 U.S. 186 (1962).
25. Id. at 267.
26. Id. at 268.
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political means for redistricting, there are several intrinsic advantages
which offset this inexperience.2 7 First, there is more popular acceptance of
a citizen-initiated instead of a judge-ordered realignment of voting districts;
second, since there have been only minor complaints registered in Virginia,
the changes made through the political process are probably supported to
a greater degree than would be the case for reapportionment resulting
from a court ruling. Unquestionably, the political process is more con-
ducive to an interplay of nonlegal forces such as economics, geography,
urban-rural conflict and so forth which are important dimensions in a
solution to the problem of malapportionment particularly at the local
level. While there may be cognizance of these factors, the process of judi-
cial decision-making does not usually elicit the voluntary social interaction
essential to reaching workable compromises that in many instances would
have suffocated in the formality of courtroom proceedings. Aware of this
disadvantage, American courts have for the most part limited their role
to establishing guidelines such as the "one man, one vote" principle, thus
relying on legislatures to execute the judicial order for rectifying inequities
in their membership.

Despite its restricted participation, a major deterrent to invoking the
judicial process is the delay and expense involved in challenging appor-
tionment in legal suit with the outcome being uncertain until there has
been an exhaustion of appeals. The best example of this weakness is mani-
fested by the confusion regarding reapportionment of county government.
By comparison a better recourse seems to be a system whereby citizens,
without having to sue in the courts, can formally initiate action which
is resolved by a commission especially selected for the purpose of reappor-
tioning. Not only does this method eliminate using a malapportioned legis-
lature that conceivably will attempt to perpetuate its control while con-
forming to judicial standards, but if care is exercised in choosing members,
the concerned interests can probably be represented on the redistricting
body thereby making it possible to develop an area-wide consensus sup-
porting realignment of voting districts. The difficulty with the political
process, however, is that it seldom voluntarily undertakes self-correction.
Therefore, some means of activating the mechanism such as Virginia's
petitioning procedure is needed.

Although this article does not have the precise answers, the future of
local reapportionment would seem to rest with the development of political
procedures. Judging from its record so far, the Supreme Court should cer-
tainly encourage progress in this direction.

27. Martin, supra, note 8.
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