
case with facts similar to those in the principal Florida case, the insured
was killed while attempting armed robbery. In denying recovery to the
decedent's estate the court held, "that public policy forbids even an inno-
cent beneficiary of a policy of life insurance to recover on a policy where
the death of the insured is the result of his own criminal conduct."'" The
1961 Virginia case of Smith v. Combined Ins. Co. of America12 denied re-
covery on an accidental death policy where the insured died as a result of
his own criminal acts, the court saying, "[t]his is upon the principle that
by his conduct the insured has voluntarily placed himself in a position
where he knows or should know that he is likely to be killed or injured."13

The Georgia courts have not been confronted with the identical situa-
tion presented in the principal case, although there are decided cases deal-
ing with similar facts except for the presence of violation of law clauses,
and cases involving double indemnity for accidental death provisions. In
Mutual Life Ins. Co. v. Anglin,14 a 1942 Georgia case in which the insured
was killed while engaged in an armed robbery, recovery was allowed of the
basic face amount of the policy even though recovery of the increased bene-
fits under the double indemnity provision was denied. It is the opinion
of this writer that if the Georgia courts were presented with a situation
similar to that in the principal Florida case they would reason as the
Florida appellate court did and decide that public policy should not be
invoked to justify a denial of recovery.

FRANK D. FARRAR, JR.

TORTS-ASSUMPTION OF

RISK-INEXPERIENCED DRIVERS

In a case of first impression, the Court of Appeals of Maryland was
called upon to decide whether a friend who accompanies a learning driver
with only a learner's permit for the purpose of giving the driver instruction
and help in learning to drive must be held, as a matter of law, to have
assumed the risk of injury in a collision in which no other vehicle and
no unexpected emergency was involved and in which the only explanation
of the collision was the conduct of the driver. In a split decision, the court
held that there had been no such assumption as a matter of law.'

The dissent in the principal case, 2 noting that all the elements prere-

11. Id. at 182, 97 N.E.2d at 423.
12. 202 Va. 758, 120 S.E.2d 267 (1961).
13. Id. at 759, 120 S.E.2d at 269.
14. 66 Ga. App. 660, 19 S.E.2d 171 (1942).

1. Chalmers v. Willis, 231 A.2d 70 (Md. Ct. App. 1967).
2. Id. at 75.
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quisite for application of the assumption of risk doctrine3 were present,
strongly urged the adoption of the general rule as stated in 8 AM. JUR.2d
Automobiles §539 (1963):

Generally, one who is licensed to operate a motor vehicle, and who
voluntarily accompanies a driver who has just received a learner's
permit for the purpose of teaching him to drive, assumes the risk
of the learner's inexperience and may not recover damages for per-
sonal injuries caused by the lack of skill or inexperience of the
learner.

The majority relied heavily upon Constantin v. Bankers Fire & Marine
Ins. Co.4 and Roberts v. Craig for support in their conclusion. However,
in the Constantin case, there was conflicting evidence as to the plaintiff's
awareness of the driver's inexperience, and in the Roberts case, the plaintiff
was only accompanying the learning driver to enable the latter to comply
with statutory requirements, not for the purpose of teaching the driver to
operate the automobile. Therefore, the assumption of risk doctrine was
correctly refused in those cases because knowledge of the driver's inexperi-
ence and accompanying the driver for the purpose of giving him driving
instructions are both essential for the application of the doctrine in these
"inexperienced driver cases." Neither of these elements was disputed in
the principal case.0

While this particular issue has not been decided by the Georgia courts,
comparison may be made to cases involving the feeling of the court re-
garding recovery by the companion in cases where the driver is not inex-
perienced, but rather reckless or intoxicated. Although there is no sub-
stantial difference betwen the danger of a driver who is incompetent be-
cause of drunkenness and that of one who is incompetent because of inex-
perience, 7 a stronger case can be made for applying the assumption of risk
doctrine to facts similar to those in the principal case,8 because not only
was the companion aware of the driver's incompetency, he was accompany-
ing him for the sole purpose of giving him aid and assistance.

In denying recovery in cases dealing with intoxicated drivers, 9 the courts
generally speak in terms of contributory negligence rather than assumption

3. 61 C.J.S. Motor Vehicles §486 (1949).
To wit: (1) A hazard or danger (2) Knowledge or appreciation of the hazard (3\
Acquiescence or willingness to proceed in the face of danger.

4. 129 So.2d 269 (La. Ct. App. 1961).
5. 124 Cal. App. 2d 202, 268 P.2d 500 (1954).
6. Chalmers v. Willis, 231 A.2d 70 (Md. Ct. App. 1967).
7. Constantin v. Bankers Fire & Marine Ins. Co., 129 So.2d 269 (La. Ct. App. 1961).
8. Chalmers v. Willis, 231 A.2d 70 (Md. Ct. App. 1967).
9. Powell v. Berry, 145 Ga. 697, 89 S.E. 753 (1916); Gaines v. McCarty, 109 Ga. A pp.

593, 137 S.E.2d 70 (1964.); Staples v. Brown, 96 Ga. App. 176, 99 S.E.2d 526 (1957);
Stephenson v. Whiten, 91 Ga. App. 110, 85 S.E.2d 165 (1954); Williams v. Owens,
85 Ga. App. 549, 69 S.E.2d 787 (1951) ; Mann v. Harmon 62 Ga. App. 231, 8 S.E.2d
549 (1940).
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of risk because these cases apply to risks that the plaintiff might have
discovered by the exercise of ordinary care, not to the ones he actually
knows and appreciates, although the assumption of risk doctrine was ap-
plied in the recent Freeman v. Martin'o decision. In the reckless-driver
cases," the Georgia court asserts that the companion assumes the risk when
he enters the car with knowledge that the driver plans to engage in any
type of racing.

The weight of authority seems to follow the contention of the dissent
in the principal case 12 by holding that one who accompanies a learning
driver for the sole purpose of teaching him to drive the automobile must,
as a matter of law, assume the risk of the learner's inexperience, and may
not recover for injuries resulting therefrom.' 8

BENJAMIN M. GARLAND

10. 116 Ga. App. 237, 156 S.E2d 511 (1967).
11. Roberts v. King, 102 Ga. App. 518, 116 S.E.2d 885 (1960); Landers v. French's Ice

Cream Co., 98 Ga. App. 317, 106 S.E.2d 325 (1958).
12. Chalmers v. Willis, 231 A.2d 70 (Md. Ct. App. 1967).
13. For some recent decisions regarding assumption of risk applied to inexperienced

driver cases see Richards v. Richards, 324 S.W.2d 400 (Ky. Ct. App. 1959) ; Troquille
v. American Universal Ins. Co., 127 So.2d 590 (La. Ct. App. 1961); Weatherman v.
Weatherman, 270 N.C. 130, 153 S.E.2d 860 (1967); Jennings v. Hodges. 80 S.D. 582,
129 NW.2d 59 (1964). See generally W. PROSSER, TORTS §67 (3d ed. 1964).
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