
chapter S than was expected, and as a result the subchapter S laws are ex-
pected to be redrafted in the near future. It is hoped that the rules in
Gamman and A. e N. Furniture Co. will be specifically included.

EDWARD J. HARRELL

INSURANCE-ASSIGNED RISK PLAN-RIGHT OF

THE INSURER TO VOID THE POLICY

FOR MISREPRESENTATION

The plaintiff insurer issued an automobile liability policy under the
assigned risk plan pursuant to an application in which the applicant listed
himself as the owner of the auto and his minor son as one of the operators.
In fact, the son was the registered owner and principal operator of the
auto. On the effective date of the policy, the minor son allegedly caused
the death of another minor, and a wrongful death action was commenced.
The plaintiff insurer seeks a declaratory judgment against all parties that
the liability policy is void ab initio because of the false and misleading
statements made in the application. The trial court sustained the defendant's
general demurrers to the petition. On appeal the Georgia Court of Appeals
held,' judgment affirmed. Since the policy was procured under the as-
signed risk plan, the insurer was obligated to accept the risk. The false
statements in the application were an insufficient basis for declaring the
contract void ab initio under the rules of the plan.

The court states in its opinion that the rules of the assigned risk plan
are controlling over conflicting provisions of the State Insurance Code.2

Conceding this point for the moment, it would appear that the provisions
of the assigned risk plan do not condone misrepresentations either.3 The
rules of the assigned risk plan state that the insurer may cancel a policy
if the insured "is not or ceases to be eligible or in good faith entitled to
insurance, or . . . has obtained the insurance through fraud or misrepre-
sentation." 4 The plan defines a good faith application as an application
where the applicant "reports all information of a material nature, and does
not willfully make incorrect or misleading statements, in the prescribed
application form."5

The court concedes that the application may not contain incorrect or
misleading statements, but states that the allegation that the applicant
knew that his son was the owner of the auto is insufficient to show that the

1. State Farm Mut. Auto. Ins. Co. v. Reese, 116 Ga. App. 59, 156 S.E.2d 529 (1967).
2. Id. at 60, 156 S.E.2d at 531.
3. RULES AND REG. OF THE STATE OF GEORGIA §120-2-14-.18 (1967).
4. RULES AND REG. OF THE STATE OF GEORGIA §120-2-14-.18 (2) (a) & (b) (1967).
5. RULES AND REG. OF THE STATE OF GEORGIA §120-2-14-.09 (2) (1967).
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statements were willfully incorrect. However, in the case of Northwestern
Mutual Life Ins. Co. v. Montgomery6 the court said that if it were shown
that (a) a statement made in an application was false, (b) its falsity was
known to the insured at the time it was made, (c) it was made with the
view of procuring the insurance, (d) the insurer had no notice of its
falsity, and (e) the insurer acted upon it to its injury, the law will con-
clusively presume an intent to deceive, and a case of actual fraud will be
made out, although the insured may not have really intended to prejudice
the rights of the insurer., It would appear: the insured knew who the auto
belonged to; he was attempting to procure insurance; the insurer was not
aware of the falsity of the statement; issuance of the policy was detrimental;
therefore fraud would be made out.

As for the statement by the court that the rules and regulations of the
assigned risk plan control over conflicting provisions in the State Insurance
Code, case law would tend to show otherwise. In State Farm Mutual Ins.
Co. v. Anderson,s the court stated that by the Act of 1960, 9 application for
all types of insurance is regulated by the same statute as to the effect of
material misrepresentations made therein.' 0 Thus, it would seem that GA.
CODE ANN. section 56-2409 (1960 Rev.), referred to by the court,"' would
be controlling. This Code section gives the rules for determining when a
misrepresentation will be deemed material enough to prevent recovery on a
policy. It states:

Misrepresentations, omissions, concealments of facts and incor-
rect statements shall not prevent a recovery under the policy of
contract unless: (1) Fraudulent; or (2) Material either to the
acceptance of the risk, or to the hazard assumed by the insurer; or
(3) The insurer in good faith would not have issued a policy or
contract in as large an amount, or at the premium rate as applied
for, or would not have provided coverage with respect to the hazard
resulting in the loss, if the true facts had been known to the in-
surer as required by the application for the policy or contract or
otherwise. 12

Additionally, the regulations of the assigned risk plan state that
"[n]othing herein shall be deemed to affect the crrier's right to rescind
a policy for fraud or misrepresentation or to invoke other remedies pro-
vided by law."'' :3" Therefore, it would appear that in the situation in the

6. 116 Ga. 799, 43 S.E. 79 (1902). See Hardeman v. Southern Home Ins. Co., 111 Ga.
App. 638, 142 S.E.2d 452 (1965).

7. 116 Ga. 799, 43 S.E. 79 (1902).
8. 107 Ga. App. 348, 130 S.E.2d 144 (1963).
9. GA. CODE ANN. tit. 56 (1960 Rev.).

10. GA. CODE ANN. §56-2409 (1960 Rev.).
11. State Farm Mut. Auto. Ins. Co. v. Reese, 116 Ga. App. 59, 60, 156 S.E.2d 529, 531

(1967).
12. GA. CODE ANN. §56-2409 (1960 Rev.).
13. RULES AND REG. OF THE STATE OF GEORGIA §120-2-14-.18 (7) (1967).
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principal case, the policy could be voided either because of the effect of the
misrepresentation on the carrier's rights as stated above, or under the
provisions of the State Insuranice Code in general.

In conclusion, it would seem that while the result is probably desirable
in this case, the reasoning used to reach such a conclusion does not make
good law. The intent and purpose of the assigned risk plan is to open a
market for those entitled to insurance but unable to procure coverage on
the open market." However, this desire to alleviate discrimination against
certain risks should not itself develop into a pattern of discrimination
against the insurer. For the assigned risk plan to function, or for any
insurance plan to operate efficiently, the insurer must be informed as to
the risk covered and the hazard insured against. If the courts are to allow
misrepresentations to be made simply because the insurer is required to
accept the applicant, it would seem then that any misrepresentation would
be irrelevant where the only consequence is that an inadequate premium
is charged.

E. WAYNE WALLHAUSEN

INSURANCE-AUTOMOBILE LIABILITY

COVERAGE-AUTOMATIC INSURANCE CLAUSE

An action to determine coverage provided by an "automatic insurance
clause"' was brought on an automobile liability insurance policy. The
vehicle described in the policy, a 1949 Studebaker truck used in insured's
business, broke down and had to be towed to a garage for repairs. The
insured subsequently borrowed a 1953 Chevrolet truck to use in connection
with his business and later acquired title to it. After title was acquired to
the Chevrolet truck but before title was relinquished to the Studebaker
truck, the former truck was involved in a collision.

At the time of the collision the 1949 Studebaker truck was still under-
going repairs. After it was damaged, it was never used in insured's busi-
ness; the only time it was ever operated was in order to transport it from
the repair shop to service station lot where a "For Sale" sign was placed
on it. The Studebaker truck remained on the service station lot until it
was sold some two months later.

The trial court entered judgment on a jury verdict for the insured, and
the Superior Court of Pennsylvania affirmed the trial court's decision.2

14. RULES AND REG. OF THE STATE OF GEORGIA §120-2-14-.09 (1967).
1. See generally Annot., 34 A.L.R.2d 939 (1954); 7 J. APPLEMAN, INSURANCE LAW AND

PRACTICE §4293 (1962); 12 R. ANDERSON, COUCH ON INSURANCE 2d §45:209 (2d ed.
1964).

2. Filaseta v. Pennsylvania Threshermen & Farmers' Mut. Cas. Ins. Co., 209 Pa. Super.
322, 228 A.2d 18 (1967.).


