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the opinion of this writer that the courts of Georgia have failed in this
duty. The generality of Georgia's statute would lend itself quite well to
a more definite interpretation on the part of these courts.

RICHARD D. HALL, JR.

DAMAGES-WRONGFUL DEATH-VALUE

OF LIFE OF HOUSEWIFE

A load of pipe on a tractor-trailer truck shifted as the vehicle went
around a curve. The falling pipe crushed a car going in the opposite direc-
tion. The driver of the automobile and his wife were killed. The decedents'
three sons were injured in the mishap. The sons together with their grand-
mother, as next friend, sued for their personal injuries and for the wrongful
death of their parents.'

At the trial, expert testimony by a professor of economics was offered on
the value of the life of a hypothetical housewife in the mother's position
had she lived. No value was placed on the many intangible aspects of moth-
erhood such as love and guidance. The professor computed a figure based
on the monetary worth of services performed by the housewife inside and
outside the home. The value of services performed inside the home was
estimated on the basis of what it would cost to hire employees to do the
same from the time of decedent's death until the youngest child's complet-
ing college. The value of services performed outside the home was estimated
by randomly choosing five of twenty-four hypothetical occupations which
would have been open to her, taking into consideration her age, education
and employment history. From these five occupations, a mean salary was
derived. Finally, taking these two monetary figures for work performed
inside and outside the home and reducing each figure by a 7 percent dis-
count, the professor submitted a figure of $101,800.

The jury found the defendants liable. An award of $100,000 damages
was made for the wrongful death of the mother.

On appeal, the issue was whether the testimony of the professor was
proper and sufficient to support the verdict. Held, affirmed.2

The court in the principal case3 said that the sufficiency of the evidence
to raise a question of fact for the jury in a diversity case before a federal
court is controlled by federal law. A test for the sufficiency of the evidence
is "whether the state of the proof is such that reasonable and impartial
minds could reach the conclusion the jury expressed in its verdict.' 4 From

1. GA. CODE ANN. §105-1310 (1965 Rev.).
2. Har-Pen Truck Lines, Inc. v. Mills, 378 F.2d 705 (5th Cir. 1967).
3. Id. at 710.
4. American Cas. Co. v. Myrick, 304 F.2d 179, 182 (5th Cir. 1962); accord, Standard

Oil Co. v. Moore, 251 F.2d 188 (9th Cir. 1957).
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this, the court reasoned that the expert economic testimony in the princi-
pal case formed a reasonable basis for the verdict rendered.

Many courts have allowed expert opinion testimony on the value of
human beings in wrongful death actions.5 The court in Merrill v. United
Airlines, Inc.6 overruled the defendant's objection to the proposed testi-
mony of a professional home economist on the pecuniary value of a de-
ceased mother's services. However, the court stated that this testimony was
only advisory in nature.

There is a line of cases7 that appears to run counter in theory to the
principal case. The courts in these cases reason that expert testimony is
inadmissible when the normal experience and qualification of laymen jurors
enable them to draw the proper conclusions from the given facts. One
court, following this reasoning, applied a test, notably, that expert testimony
is permissible only when it relates to a subject so far removed from the
ordinary human experience that a jury will presumably not possess the
skill or knowledge requisite to draw a proper inference from the facts.,
From the reasoning in these cases, one could argue that the average juror
might readily determine the value of a housewife's life drawing from his
family and marital experiences.

The Georgia courts appear to have adopted the use of expert opinion
testimony to evaluate the services rendered by a deceased housewife in a
wrongful death action. In Standard Oil Co. v. Reagan,9 the court said,
"[T]here need be no direct or express evidence of the value of the wife's
services '.... 10 However, the court did not rule out direct expert opinion
because it stated that "[S]ome elements of loss, such as manual labor,
would be subject to estimation by witnesses. ... 1 The court in Western
and Atlantic R.R. v. Townsend12 held that a witness may give his opinion
of the value of service rendered by the deceased.

The Georgia statute 13 dealing with the admissibility of expert opinion
testimony appears to be broad in its coverage. Under this statute "The
opinions of experts, on any question of science, skill, trade, or like ques-
tions, shall always be admissible .... "

In conclusion, the principal case appears to follow the modern trend of
allowing expert opinion testimony on the value of services rendered by
one wrongfully killed. It is apparent that this testimony is a useful means

5. See, e.g., Curnow v. West View Park Co., 220 F. Supp. 367 (W.D. Pa. 1963) ; United
States v. Legare, 195 F. Supp. 557 (S.D. Fla. 1961).

6. 177 F. Supp. 704 (S.D. N.Y. 1959).
7. E.g., Grayson v. Williams, 256 F.2d 61 (10th Cir. 1958); Nelson v. Brames, 241 F.2d

256 (10th Cir. 1957) ; E. L. Farmer & Co. v. Hooks 239 F.2d 547 (10th Cir. 1956).
8. King v. Davis 296 F. 986 (D.C. Cir. 1924).
9. 15 Ga. App. 571, 84 S.E. 69 (1914).

10. Id. at 600, 84 S.E. at 81.
11. Id.
12. 36 Ga. App. 70, 135 S.E. 439 (1926).
13. GA. CODE ANN. §38-1710 (1954 Rev.).
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of lessening jury speculation over the value of a human life. Therefore,
this testimony, as a useful tool, should be allowed to be used by the jury
in its deliberations on the value of a human being.

JEROME M. KAPLAN

INCOME TAX-PROFESSIONAL SERVICE

CORPORATIONS-KINTNER REGULATIONS

The plaintiff taxpayer was an employee of Drexler and Wald Professional
Company, incorporated under the Colorado Supreme Court rules to engage
in the practice of law.' The plaintiff brought this action for a tax refund
on the ground that he was taxed as a partner of the law firm instead of
as a corporate employee. The Treasury Department contended that the
lawyer-client relationship prevented centralization of management required
for tax purposes to achieve corporate status. 2 The district court found that
the statutory definition of a partnership included only unincorporated
organizations, 3 thereby excluding the plaintiff's employer, who was in-
corporated. The treasury regulations were inconsistent with the statuatory
definition and its long standing judicial construction, unchanged by Con-
gress, and were therefore invalid and unenforceable. Even if the regula-
tions were valid, the court concluded that the organization more nearly
resembled a corporation than a partnership, as determined by the regula-
tions, and was therefore taxable as a corporation. The plaintiff was allowed
recovery.

4

A quick glance at any legal periodical index will reveal the growing
interest of the legal profession in professional associations and corpora-
tions. Since 1960, thirty-five states have enacted laws providing for the
incorporation of professional services to meet tax regulations. 5 Generally
these acts permit the practice of a profession in corporate form. The li-
censed members had previously been, by law or ethics, forbidden to in-
corporate.

6

The landmark case on associations is Morrissey v. Commissioner7 and its
companion cases,8 which enumerated the attributes necessary for tax pur-

l. COLO. R. Civ. P. 265.
2. Treas. Reg. §301.7701-2 (a) (1960), as amended, T.D. 6797.
3. INT. REv. CODE of 1954, §7701 (a).
4. Empey v. United States, 20 Am. Fed. Tax R.2d 5403, (D. Col. 1967).
5. 5 P-H FED. TAX SERV. §41.608.
6. Sarner, Associations Taxable as Corporations: A Review and a Look Ahead, N.Y.U.

20th INST. ON FED, TAx 623 (1962).
7. 296 U.S. 344 (1935).
8. Swanson v. Commissioner, 296 U.S. 362 (1935); Helvering v. Coleman-Gilbert As-

sociates, 296 U.S. 369 (1935); Helvering v. Combs, 296 U.S. 365 (1935).
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