
ly and it is ascertained that the juveniles in question have not been denied
their constitutional rights, there would appear no reason not to allow their
confessions to be permitted as evidence in a criminal proceeding.

This question of the admissibility of juveniles' confessions, and the
whole area of juveniles' rights has to be reviewed in the light of the United
States Supreme Court decision handed down on May 15, 1967, in the case
of In Re Gault.'8 The Court, in this case, said, in the part of the opinion
relevant to our discussion:

We conclude that the constitutional privilege against self-incrim-
ination is applicable in the case of juveniles as it is with respect
to adults. We appreciate that special problems may arise with
respect to waiver of the privilege by or on behalf of children ....
If counsel is not present for some permissible reason when an ad-
mission is obtained, the greatest care must be taken to assure that
the admission was voluntary, in the sense not only that it has not
been coerced or suggested, but also that it is not the product of
ignorance of rights or of adolescent fantasy, fright or despair.19

It appears from this statement, and the Court's opinion as a whole, that on
appeal they would uphold the Florida Supreme Court's decision. The
Florida court did use great care to determine that the confessions of the
youths were voluntary and that the boys knew what they were doing, since
they had time to contemplate their admissions before they signed them.
Under these conditions there appears to be no reason why juveniles' con-
fessions should not be admitted as evidence in a criminal proceeding.

JEFFREY D. DUNN

CRIMINAL LAW-EVIDENCE-CAPACITY OF
PHYSICIAN TO TESTIFY AS EXPERT WITNESS

AS TO ACCUSED'S MENTAL CONDITION

In the Wisconsin case of Nelson v. State,' the defendant was convicted
in the trial court of robbery by force. He claimed, on appeal, that the
trial court erred in appointing two county physicians to examine him
with respect to his sanity and to testify to such at trial. The defendant
claimed he blacked out before entering and robbing Marty's Tavern, but
subsequently, in a written confession, he described the robbery in detail.
All of the evidence presented showed that the defendant did not black out.2

Appeal was had on several different grounds, but the question of paramount
importance for our purposes is whether it was reversible error for the trial
court to appoint general practitioners, not psychiatrists, to examine de-

18. 87 S. Ct. 1428 (1967).
19. Id. at 1458.
1. 151 N.W.2d 694 (Wis. 1967).
2. Id.
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fendant as to his mental condition and to testify, as expert witnesses, to
such .at trial. The Supreme Court of Wisconsin answered in the negative.
The question at issue encompasses three general fields of law: evidence,
statutory construction and the constitutional guarantees of due process.

Dean Wigmore states: "[W]here special medical experience is needed,
a general practitioner in good standing suffices for all subjects included in
ordinary medical training." One of the two court-appointed physicians
had extensive experience with mental patients, having treated them in
hundreds of cases.4 The general rule of a physician's capacity to testify to
the accused's sanity has been stated as follows:

Ordinarily, a regular practicing physician, at least if he has made
some study of the subject of insanity, or has had some experience
with mental cases, is deemed qualified as an expert; it is not neces-
sary that he be an alienist or a specialist in mental diseases, and
the fact that he does not claim to be an expert is not controlling
where the evidence otherwise shows him to be qualified. 5

Wisconsin statutes set forth the procedure to determine the mental con-
dition of the accused. A Wisconsin statute provides for the appointment
of examining physicians: "On receipt of the application the court shall
appoint 2 duly licensed reputable physicians to personally examine the
patient, one of whom, if available, shall be a physician with special train-
ing in psychiatry .... -6

The Wisconsin statute thus leaves broad discretionary powers in the
hands of the court. There is some precedent for the court's action in the
present case. In Cullen v. State7 the Supreme Court of Wisconsin held that
general practitioners were qualified to determine whether an accused had
the mental capacity to stand trial.

The most interesting question of the principal case is whether or not the
defendant was denied the constitutional guarantee of due process. Cer-
tainly, the "[D]enial of adequate opportunity to sustain the plea of in-
sanity is a denial of the safeguard of due process in its historical procedural
sense which is within the incontrovertible scope of the Due Process Clause
of the Fourteenth Amendment."s The defense in the principal case seems
to be based on Judge Bazelon's dissenting opinion in Bishop v. United
States.9 The majority drew the inference "[T]hat Bishop's mental difficulty
might well have been a prison psychosis caused by the shadow of the death
sentence. It fails to indicate incompetence at time of trial."1o Judge Bazelon
3. J. WIGMORE, WIGMORE'S CODE OF THE RULES OF EVIDENCE IN TRIALS AT LAW 131

(3d ed. 1942).
4. Nelson v. State, 151 N.W.2d 694 (Wis. 1967).
5. 23 C.J.S. Criminal Law §867 (1967) [footnotes omitted].
6. WIs. STAT. §51.01 (2) (a) (1963).
7. 26 Wis.2d 652, 133 N.W.2d 284 (1965).
8. United States ex. rel. Smith v. Baldi, 344 U.S. 561, 571 (1953).
9. 223 F.2d 582 (D.C. Cir. 1955).

10. Id. at 586.
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in his dissent said: "There is serious doubt that any judge-trial or appellate
-should draw such inferences from such evidence, without the assistance of
expert psychiatric opinion."'"

In Hawks v. Peyton,12 a United States Court of Appeals overturned a
ruling of the district court which held that the failure of the trial court to
provide expert psychiatric examination was an abuse of the court's discretion
which resulted in a denial of due process. The trial court judge was faced
with the primary problem of whether or not there was an issue as to the
accused's sanity. A physician in the small rural community examined the
defendant, as there was no psychiatrist available. Although the court of
appeals held that the physician's examination served the ends of justice,
it emphasized the desirability of providing examination of the accused by
doctors trained in psychiatry where there is true issue as to whether the
defendant is sane.

The Georgia case of Roach v. The State13 seems to be in line with the
majority holdings in these previous cases. Here, the 'Georgia Court of Ap-
peals in discussing the defendant's motion for a change of venue after mis-
trial said:

If we assume that when needed to comply with Constitutional
principles the trial court would have the power to order a mental
examination on behalf of the accused (we do not now decide this
question), we are of the opinion that the selection of the exam-
ining expert would generally be in the discretion of the court, and
that the court would not be required to provide for the examina-
tion at a particular place or by a particular expert named by the
defendant.

14

In Gunter v. State1 5 the trial court appointed a psychologist to examine
the indigent defendant and to testify to his mental condition. The Supreme
Court of Georgia held that such appointment of a qualified psychologist
was proper, as the defense produced no authority requiring that only a
psychiatrist conduct the examination and serve as the expert witness on the
issue of sanity. 16

The question of what constitutes legal sanity has become more and
more complex. Many psychiatrists disagree on this issue and different
schools of thought hold up varying standards.1 In State v. Esser'8 the Wis-
consin court laid down the M'Naghten definition as the test for legal sanity.
The defendant is presumed sane if he knew right from wrong at the time
of the alleged offense and knew the nature and punishable quality of his

11. Id. at 592.
12. 370 F.2d 123 (4th Cir. 1966).
13. 111 Ga. App. 114, 140 S.E.2d 919 (1965).
14. Id. at 117, 140 S.E.2d at 922.
15. 223 Ga. 290, 154 S.E.2d 608 (1967).
16. Id.
17. L. Roberts, Some Observations on the Problems of the Forensic Psychiatrist, 1965

Wis. L. REv. 240 (1965).
18. 16 Wis.2d 567, 115 N.W.2d 505 (1962).
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acts. Georgia also follows this so-called "right-wrong" test.19 The M'Naghten
Rule- is a workable, practical standard which a competent physician could
apply. A severe limitation on having psychiatrists testify as expert witnesses
is that "[R]elatively few psychiatrists are willing to participate in medical-
legal problems." 20 Psychiatry is more concerned with the individual, his
evaluation and treatment; law is more basically concerned with the pro-
tection of society and the rehabilitation of the adjudged offender.2 1 Thus
from the standpoint of the law, the individual is entitled to a fair trial
with due process of law, but he is subject to the tests and procedures of the
courts. The use of competent physicians to examine and determine the
mental condition of an accused and to testify to that condition at trial is
not an abuse of an individual's rights. Yet a psychiatrist is certainly better
trained in the evaluation of an individual's mental condition, and perhaps
in the future, when more psychiatrists are available to testify in court, the
courts will hold that only psychiatrists will be recognized as expert wit-
nesses as to an accused's mental condition.

ROBERT A. WEATHERS

DAMAGES-WRONGFUL DEATH OF A MINOR

CHILD-LOSS OF COMPANIONSHIP AS A MEASURE

The plaintiff brought this action for the wrongful death of his son, who
was seventeen years of age. The plaintiff requested that the trial court
charge the jury that in determining the measure of damages they should
consider the parent's loss of his child's companionship. The trial court re-
fused, charging instead that the measure of damages would be the value
of the child's services to the age of majority, diminished by the necessary
and probable expenses which his parents would incur during such time.
The plaintiff received a verdict in his favor, but moved for a judgment not
withstanding the verdict, increasing the amount of the verdict, or in the
alternative for a new trial. Both were denied. Plaintiff appealed contend-
ing that the rule followed by the trial court was archaic and should be
abandoned in favor of the view propounded by the plaintiff.1

The Supreme Court of Washington, upholding the plaintiff's contention
and overruling a line of former decisions,2 reasoned that since the inception
of the questioned rule the social structure of the family unit had undergone
a drastic revolution. The court, pointing out that many verdicts returned
under this rule were an affront to reason and logic, stated that no longer
could a child's worth be determined solely by a monetary value placed upon

19. GA. CODE ANN. §26-301 (1933).
20. L Roberts, supra note 17 at 245.
21. L. Roberts, supra note 17.
1. Lockhart v. Besel, 426 P.2d 605 (Wash. 1967).
2. Hedrick v. liwaco R.R. & Navigation Co., 4 Wash. 400, 30 P. 714 (1892).
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